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10 1. PURPOSESAND LIMITATIONS
2 Disclosure and discovery activity in this Litigation are likely to involve
3 | production of confidential, proprietargr private information for which special
4 | protection from public disclosure afidm use for any purpose other than
5 | prosecuting this Litigation would be wartad. Accordingly, the parties hereby
6 | Stipulate to and petition the court to erttez following Stipulated Protective Order.
7 | This Order does not confer blanket proi@es on all disclosures or responses to
8 | discovery, and the protection it affords exe only to the limited information or
9 | items that are entitled under the applicdbtgal principles to treatment as
10 | confidential.
11| Il. DEFINITIONS
12 1. This Litigation or the Litigdon: Case Number CV12-7360 MRP
13 | (MRWX), for so long as thease may be pending in theitéal States District Court
14 | for the Central District of California @any appellate courtegardless of whether
15 | any individual parties to the case setiteare dismissed, and any case that is
16 | consolidated with or arisédsom the aforementioned cas&his definition is the
17 | same for and shall be identically construetbaall past, presendr future parties to
18 | the case.
19 2. Party: any party tthis Litigation.
20 3. Disclosure or Discovery Materialll@ems or information, regardless
21 | of the medium or manner gerated, stored, or maimiad (including, among other
22 | things, testimony, transcripts, or tangible things) that are produced or generated in
23 | disclosures or responses teabvery in this matter.
24 4, “CONFIDENTIAL” Information or Items: information (regardless of
25 | how generated, stored or maintainedjamygible things that qualify for protection
26 | under standards developed unBed. R. Civ. P. 26(c).
27 5. “HIGHLY CONFIDENTIAL — COUNSELS’ EYES ONLY”
28 | Information or Items: extremely sens&iVCONFIDENTIAL” Information or ltems
3. [ProPOSED] STIPULATED PROTESTIVE
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1 | whose disclosure to another Party or iarty would create a substantial risk of
2 | serious injury that could not l@oided by less rasttive means.
3 6. “HIGHLY CONFIDENTIAL — SOURCECODE”: extremely sensitive
4 | Confidential Information or Items representing computer code and associated
5 | comments and revision histories, the disal@ of which to another Party or non-
6 | Party would create a substantial risk ai@es harm that could not be avoided by
7 | less restrictive means.
8 1. Receiving Party: a Party that reces Disclosure or Discovery
9 | Material from a Producing Party.
10 8. Producing Party: a Party or non-RBattiat produces Disclosure or
11 | Discovery Materials in this Litigation.
12 0. Designating Party: a Party or nonrfyathat designates Disclosure of
13 | Discovery Materials produced in tHigtigation as “CONFIIENTIAL,” “HIGHLY
14 | CONFIDENTIAL — COUNSELS’ EYES ONY,” or “HIGHLY CONFIDENTIAL
15 | — SOURCE CODE.”
16 10. Protected Material: any Disclosupe Discovery Material that is
17 | designated as “CONFIDENTIAL,” “lGHLY CONFIDENTIAL — COUNSELS’
18 | EYES ONLY,” or “HIGHLY CONFIDENTIAL — SOURCE CODE,” as well as all
19 | copies, excerpts, summaries,compilations thereof. Public documents or publicly
20 | available information may not lskesignated as Protected Material.
21 11. Outside Counsel: attorneys who a employees of a Party but whp
22 | are retained to represent or advise dyHa this Litigation, as well as their
23 | employed paralegals, secretaries, atieer administrative support staff.
24 12. In-house Counsel: attorneys who areptoyiees of a Party, as well as
25 | their employed paralegals, secretaréeg] other administrative support staff.
26 13. Counsel (without qualifier): Outsidéounsel and In-house Counsel (as
27 | well as their support staffs).
28 14. Expert: a person with specialized kriedge or experience in a matter
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1 | pertinent to the Litigation who has beerareed by a Party or its counsel to serve
2 | as an expert witness or asansultant in this Litigation.
3 15. Professional Vendors: persons or entities that provide litigation
4 | support services (e.g., photocopying; videatgptranslating; preparing exhibits or
5 | demonstrations; organizing, storing, retimg data in any fornor medium; etc.)
6 | and their employees and subcontractdrsis definition includes a professional
7 | jury or trial consultant retainad connection with this Litigation.
8 16. Final Disposition: the date of thimal, legal conclusion of this
9 | Litigation with respect to all Parties thereto, whether by entry of a final, non-
10 | appealable judgment, by voluntary dismié&saor by settlement(s). The Final
11 | Disposition shall be the same date dtirParties, regatdss of whether the
12 | Litigation is legally concluded as to amdividual Party on an earlier date.
13| 111. SCOPE
14 The protections conferred by this Ordewrer not only Protected Material (as
15 | defined above), but also any informatiap®d, excerpted, or extracted therefrom,
16 | as well as all copies, excerpts, summaegsompilations thereof, plus testimony,
17 | conversations, or presentations by PartieSaunsel to or in court or in other
18 | settings that might reveal Protected Material.
19 | IV. DURATION
20 Even after the Final Disposition this Litigation, the confidentiality
21 | obligations imposed by this Order shalin&n in effect until a Designating Party
22 | agrees otherwise in writing orcaurt order otherwise directs.
23] V. DESIGNATINGPROTECTED MATERIAL
24 1. Manner and Timing of Designations. &&pt as otherwise provided in
25 | this Order, or as otherwise stipulatdordered, materidghat qualifies for
26 | protection under this Order must be cleadydesignated before the material is
27 | disclosed or produced.
28 Designation in conformity with this Order requires:
s rososeo 2SR A
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(@) for information in documentary fo (e.g., paper or electronic
documents, but excluding transcripts of depositions or other pretrial or trial
proceedings), that the Producing Party affix the legend “CONFIDENTIAL,”
“‘HIGHLY CONFIDENTIAL — COUNSELS’ EYES ONLY,” or “HIGHLY
CONFIDENTIAL — SOURCE CODE" at thiop or bottom of each page that
contains Protected Material.

A Party or non-Party that makesginal documents or materials
available for inspection need not designdnem for protection until after the
inspecting Party has indicated which nigtieit would like copied and produced.
During the inspection and before the desigm all of the material made availab
for inspection shall be deemed ‘GHHLY CONFIDENTIAL — COUNSELS’ EYES
ONLY,” unless it includesource Code, in which cast will be governed by
Section VIII below. After the inspeai Party has identified the documents it
wants copied and produced, the Produétagy must determine which documen
qualify for protection under this Ordehen, before producing the specified
documents, the Producing Party maBix the appropriate legend
(“CONFIDENTIAL", “HIGHLY CONFIDENTIAL — COUNSELS’ EYES ONLY”
or “HIGHLY CONFIDENTIAL — SOURCE CMDE") at the top or bottom of each
page that contains Protected Material.

(b) for testimony given in deposition or in other pretrial or trial
proceedings, Parties or non-Partiesvising testimony may designate depositiol
transcripts, or portions thereof, as Protected Material by indicating the approf
designation on the record before the elo§the deposition, hearing, or other
proceeding, or by notifying the court re@rand all counsel in writing of the
appropriate designation withfourteen (14) busineskys after receiving the
transcript, during which fourteen (14) dpgriod the deposition transcript shall be
treated as HIGHLY CONFIDENAL — COUNSELS’ EYES ONLY.

Transcripts containing Protected tdaal shall have an obvious lege

CV12-7360 MRP (MRWX)
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1 | on the title page that the transcript consaProtected Material, and the title page
2 | shall be followed by a list of all pages (lnding line numbers as appropriate) that
3 | have been designated as Protected N&tand the level of protection being
4 | asserted by the Designating Party. Theifeating Party shall inform the court
5 | reporter of these requirements. Any transdhiat is prepared before the expiration
6 | of a 14-day period for designation shalltbeated during that period as if it had
7 | been designated “HIGHLY CONFIDENAL — COUNSELS’ EYES ONLY” in its
8 | entirety unless otherwise agreed. After thpigtion of that period, the transcript
9 | shall be treated only atually designated.
10 (c) for information produced in some form other than documentary
11 | and for any other tangible items, that Br@ducing Party must either affix in a
12 | prominent place on the exterior of the conélior containers or media in which the
13 | information or item is stored and/produced the legedCONFIDENTIAL,”
14 | “HIGHLY CONFIDENTIAL — COUNSELS’ EYES ONLY” or “HIGHLY
15 | CONFIDENTIAL — SOURCE CODE” or, ithat is not practicable, use other
16 | reasonable efforts to communicate theigleation to the Receiving Party, in
17 | writing.
18 (d) for information or items produced by non-parties (e.g.,
19 | documents obtained by third-party subpa®nthe non-Party shall determine in
20 | accordance with this Protiaee Order whether the information should be designated
21 | “CONFIDENTIAL,” “HIGHLY CONFID ENTIAL — COUNSELS’ EYES ONLY”
22 | or “HIGHLY CONFIDENTIAL — SOURCE CM®E.” Such information disclosed
23 | by any non-Party will be givethe same protection agonmation disclosed by any
24 | Party to this Litigation, d will be subject to theame procedures as those
25 | governing disclosure of the Rias’ “CONFIDENTIAL,” “HIGHLY
26 | CONFIDENTIAL — COUNSELS’ EYES ONY” or “HIGHLY CONFIDENTIAL
27 | — SOURCE CODE” information pursutaio this Protective Order.
28 2. Inadvertent Failures to Desigea A Designating Party that
, rososeo 2SR A
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1 | inadvertently fails to mark informatn or items as “CORIDENTIAL,” “HIGHLY
2 | CONFIDENTIAL — COUNSELS’ EYES ONY” or “HIGHLY CONFIDENTIAL
3 | — SOURCE CODE" at the time of prodian shall be allowed to correct such
4 | failure at any time. In that event, the Designating Party shall provide notice in
5 | writing to all Receiving Parties, accoamped, as necessalyy appropriately
6 | marked substitute copies of such inforraator items. Upon receipt of such notice,
7 | a Receiving Party will take apporiate steps to assurettihe previously unmarked
8 | information or items are treated as oted Material in azpbrdance with the
9 | provisions of this Order, including regving and returningr destroying all
10 | previously unmarked or misamked copies of the inforation or items. To the
11 | extent the Receiving Party has already dsetbsuch information, such disclosure
12 | shall not be a violation of this Protee Order, but the Receiving Party shall
13 | promptly collect any copies of disclasenaterial that have been provided to
14 | individuals other than those authorized under this Protective Order, and shall
15 | destroy or return them to the Producing Party.
16 3. De-Designating Material for Protiéon. If it comes to a Designating
17 | Party’s attention that information or items that it designated for protection do not
18 | qualify for protection, in whole or in pathat Party or non-Party must promptly
19 | notify all other parties that it isithdrawing the mistaken designation.
20 | VI. CHALLENGING CONFIDENTIALITY DESIGNATIONS
21 1.  Timing of Challenges. Unless agmnpt challenge to a Designating
22 | Party’s confidentiality designation is nessary to avoid foreseeable substantial
23 | unfairness, unnecessary economic burdena |later significant disruption or delay
24 | of the Litigation, a Party does not waiwe right to challenge a confidentiality
25 | designation by not mounting aallenge promptly after the original designation is
26 | disclosed.
27 2. Meet and Confer. The party chalfgng a designation shall initiate the
28 | dispute resolution process by providingtien notice of each designation it is
: rososeo 2SR A
ORDER




1 | challenging and describing the basis for eclthillenge. To avoid ambiguity as to
2 | whether a challenge has bewade, the written notice muscite that the challenge
3 | to confidentiality is being made in accartte with this specific paragraph of the
4 | Protective Order. The parties shall atténapresolve each challenge in good faith
5 | and must begin the process by conferdimgctly (in voice to voice dialogue; other
6 | forms of communication are not sufficient) wittL0 days of the date of service of
7 | notice. In conferring, the Challenging Pamntyist explain the basis for its belief that
8 | the confidentiality designation was not propad must give the Designating Party
9 | an opportunity to review the designatedienial, to reconsider the circumstances,
10 | and, if no change in desigmnan is offered, to explain the basis for the chosen
11 | designation. A Challenging Pgnnay proceed to the next stage of the challenge
12 | process only if it has engaged in this mead confer process first or establishes
13 | that the Designating Party is unwilling torpeipate in the meet and confer process
14 | in atimely manner.
15 3. Judicial Intervention. If the parties’ dispute is not resolved through the
16 | meet-and-confer process, the challendgragty may, following the procedures set
17 | forth in Local Rule 37, filea motion that identifies thehallenged material and sets
18 | forth in detail the basis for the challeripat was given by the Designating Party|in
19 | the meet and confer dialogue. The bardépersuasion in any such challenge
20 | proceeding shall be on the Designatiteyty. Until the Court rules on the
21 | challenge, all parties ahli continue to afford the matal in question the level of
22 | protection to which it is entitled undertibesignating Party’s designation. The
23 | parties shall attempt in good faith to condas many disputed issues as possible
24 | when bringing a motion under this Section.
25 | VII. ACCESSTOAND USE OF PROTECTED MATERIAL
26 1. Basic Principles. A Receiving Party ynase Protected Material that|is
27 | disclosed or produced by another Party or by a non-Party in connection with this
28 | Litigation only for prosecuting, defending, attempting to settle this Litigation. A
3 rososeo 2SR A
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1 | Receiving Party may not use Protected Matdor any business, commercial, or
2 | competitive purpose, or during the couaseny other cse, litigation, or
3 | proceeding. Such Protected Materialyha disclosed only to the categories of
4 | persons and under the conditions desdribehis Order. When the Final
5 | Disposition of the Litigation has occurred, a Receiving Party must comply with the
6 | provisions of Section XIV below.
7 2. Protected Material must be storaad maintained by a Receiving Party
8 | at alocation and in a secure manner émeures that access is limited to the
9 | persons authorized under this Order.
10 3. Disclosure of “CONFIDENTIAL” Iformation or Items. Unless
11 | otherwise ordered by theoGrt or permitted in writing by the Designating Party,|a
12 | Receiving Party may disclose aimfjormation or item designated
13 | CONFIDENTIAL only to:
14 (@) Outside Counsel in this Litigatioas well as employees of said
15 | counsel to whom it is reasonably necessargisclose the information for this
16 | Litigation;
17 (b) Two (2) employees for each Pawho have first signed the
18 | “Acknowledgment and Agreement of Confidiatity” (Exhibit A) and to whom the
19 | Receiving Party concludes disclosuredasonably necessary for this Litigation.
20 | Notwithstanding the foregoing, no In-hemiCounsel or employee of a given
21 | Defendant shall have access to the Protected Material of any other Defendant
22 | without the written consemtf the producing Defendant;
23 (c) Uptofive (5) designated In-house Counsel of the Receiving
24 | Party and their employee support stafiiloom the Receiving Party concludes
25 | disclosure is reasonably necessanmtifies Litigation who have signed the
26 | “Acknowledgment and Agreement of Confidentiality” (Exhibit A).
27 | Notwithstanding the foregoing, no In-hemiCounsel or employee of a given
28 | Defendant shall have access to the Protected Material of any other Defendant
0. (el S B
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1 | without the written consemtf the producing Defendant;
2 (d) Experts (1) who have been retained for the purposes of this
3 | Litigation; (2) to whom the Receiving Ry concludes disclosure is reasonably
4 | necessary for this Litigation; (3) who have signed the “Acknowledgement and
5 | Agreement of Confidentiality” (Exhibit A);rad (4) as to whom the procedures sét
6 | forth in Section VII.7, blew, have been followed,
7 (e) The Court and its personnel (aady mediator or technical
8 | advisor appointed by the Court);
9 (f)  Court reporters and their staftse whom the Receiving Party
10 | concludes disclosure is reasonably neagdsa this Litigation, and for court
11 | reporters and their staff that are not employed by the Court, they must first sign the
12 | “Acknowledgment and Agreement of Confidentiality” (Exhibit A);
13 (g0 Professional Vendors to whom the Receiving Party concludes
14 | disclosure is reasonably necessary for litigation and who have first signed the
15 | “Acknowledgment and Agreement of Confidentiality” (Exhibit A);
16 (h)  Any persons who are witnessduring a deposition, court
17 | hearing, or trial where specific documeamtar testimonial evidence establishes on
18 | the record that the withebss seen the Protected Material before or that the
19 | Protected Material is otherwise knowntbh@ witness without any violation of any
20 | confidentiality obligation owetb any Party in this Litigation, including, but not
21 | limited to, where the person is identifisda Designating Party’s document or in
22 | deposition testimony of a Designating Party’s employee as a person who already
23 | has knowledge of the informati@ontained in the document; and
24 (i)  Mock jurors hired by trial constants in connection with this
25 | litigation, who may only beéold about or shown CONFIDENTIAL documents
26 | provided: (1) they are not affiliated widmy party to this case or their direct
27 | competitors; (2) they agree in writing be bound by confidentiality; and (3) they
28 | are not themselves given custody oy @ocuments, nor peitted to remove any
ASCOELEY'ELI: 11. [PROPOSED]CgTﬁLJ?LSAGTO E'\él gEO(TM E§¥Y \;( é
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1 | presentations, questionnaires, or notes taken during the exXeocsany room in
2 | which the research is conducted.
3 4, Disclosure of “HIGHLY CONRDENTIAL — COUNSELS’ EYES
4 | ONLY” Information or Items. Unless bérwise ordered by éhCourt or permitted
5 | in writing by the Designating Party Receiving Party may disclose any
6 | information or item designated TBHLY CONFIDENTIAL — COUNSELS’
7 | EYES ONLY” only to:
8 (@) Outside Counsel in this Litigatioas well as employees of said
9 | counsel to whom it is reasonably necessargisclose the information for this
10 | Litigation;
11 (b) Up to five (5) designated In-house Counsel of the Receiving
12 | Party and their support staff to whonetReceiving Party concludes disclosure is
13 | reasonably necessary for this Litigatiwho have signed the “Acknowledgment
14 | and Agreement of Confidentiality” (ExhtbA). Notwithstanding the foregoing, np
15 | In-house Counsel or employee of a ginieefendant shall have access to the
16 | Protected Material of any other Defentlavithout the written consent of the
17 | producing Defendant;
18 (c) Experts (1) who have been retained for the purposes of this
19 | Litigation; (2) to whom the Receiving Ry concludes disclosure is reasonably
20 | necessary for this Litigation, (3) who have signed the “Acknowledgement and
21 | Agreement of Confidentiality” (Exhibit A),rad (4) as to whom the procedures set
22 | forth in Section VII.7, blw, have been followed;
23 (d) The Court and its personnel (aady mediator or technical
24 | advisor appointed by the Court);
25 (e) Court reporters and their staftse whom the Receiving Party
26 | concludes disclosure is reasonably neagd®a this Litigation, and for court
27 | reporters and their staff that are not employed by the Court, they must first sign the
28 | “Acknowledgment and Agreement of Confidentiality” (Exhibit A);
ASCOELEY'ELI: 12. [PROPOSED]CgTﬁLJ?LSAGTO E'\él gEO(TM E§¥Y \;( é
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1 (f)  Professional Vendors to whom the Receiving Party concludes
2 | disclosure is reasonably necessary for ltitigation and who have first signed the
3 | “Acknowledgment and Agreement of Confidentiality” (Exhibit A);
4 (@ Mock jurors hired by trial consdtants in connection with this
5 | litigation may only be told aboutr shown HIGHLY CONFIDENTIAL —
6 | COUNSELS’ EYES ONLY documents provided:) they are not affiliated with
7 | any party to this case or their direchguetitor; (2) they agree in writing to be
8 | bound by confidentiality; and (3) theyeamnot themselves given custody of any
9 | documents, nor permitted to remove @ngsentations, questionnaires or notes
10 | taken during the exercise from any roonwhich the research is conducted.
11 | Parties may not show mock jurasy HIGHLY CONFIDENTIAL — SOURCE
12 | CODE documents; and
13 (h)  Any persons who are witnessduring a deposition, court
14 | hearing, or trial where specific documeamtar testimonial evidence establishes on
15 | the record that the witnebss seen the Protected Material before or that the
16 | Protected Material is otherwise knowntbh@ witness without any violation of any
17 | confidentiality obligation owetb any Party in this Litigation, including, but not
18 | limited to, where the person is identifieda Designating Party’s document or in
19 | deposition testimony of a Designating Party’s employee as a person who alrgady
20 | has knowledge of the informati contained in the document.
21 5. Disclosure of “HIGHLY CONFDENTIAL — SOURCE CODE”
22 | Information or Items. Unless otherwisrdered by the Court or permitted in
23 | writing by the Designating Parta Receiving Party majisclose any information
24 | or item designated “HIGLY CONFIDENTIAL — SOURCE CODE” only to:
25 (@) Outside Counsel in this Litigatioas well as employees of said
26 | counsel to whom it is reasonably necessargisclose the information for this
27 | Litigation;
28 (b) Experts (1) who have been retained for the purposes of this
PN
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1 | Litigation; (2) to whom the Receiving Ry concludes disclosure is reasonably
2 | necessary for this Litigation, (3) who have signed the “Acknowledgement and
3 | Agreement of Confidentiality” (Exhibit A),rad (4) as to whom the procedures sét
4 | forth in Section VII.7, blew, have been followed;
5 (c) The Court and its personnel (aady mediator or technical
6 | advisor appointed by the Court);
7 (d) Court reporters and their staftse whom the Receiving Party
8 | concludes disclosure is reasonably neagdsa this Litigation, and for court
9 | reporters and their staff that are not employed by the Court, they must first sign the
10 | “Acknowledgment and Agreement ob@fidentiality” (Exhibit A); and
11 (e) Any persons who are witnessduring a deposition, court
12 | hearing, or trial where specific documeamtar testimonial evidence establishes on
13 | the record that the withebsis seen the Protected Material before or that the
14 | Protected Material is otherwise knowntbh@ witness without any violation of any,
15 | confidentiality obligation owetb any Party in this Litigation, including, but not
16 | limited to, where the person is identifisda Designating Party’s document or in
17 | deposition testimony of a Designating Party’s employee as a person who alrgady
18 | has knowledge of the informah contained in the document.
19 6. For the avoidance of doubt, no employee of a Party, including In-
20 | House Counsel, may review any ‘GHLY CONFIDENTIAL — SOURCE CODE”
21 | produced by another Party.
22 7. Procedures for Approving Disclosure of “CONFIDENTIAL,”
23 | “HIGHLY CONFIDENTIAL — COUNSELS’ EYES ONLY,” and “HIGHLY
24 | CONFIDENTIAL — SOURCE CODE” Iformation or Items to Experts
25 (@) Unless otherwise ordered by theutt or agreed in writing by
26 | the Designating Party, a Receiving Party that seeks to disclose to an Expert any
27 | information or items that have bedasignated “CONFIENTIAL,” “HIGHLY
28 | CONFIDENTIAL — COUNSELS’ EYES ONY,” or “HIGHLY CONFIDENTIAL
ASCOELEY‘ELI: 14. [PROPOSED]CgTﬁLJ?LSAGTO E'\él gEO(TM E§¥Y \;( é
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1 | — SOURCE CODE” first must make a writteequest to the Designating Party that
2 | (1) sets forth the full name and professl address and/or affiliation of the
3 | proposed expert or consultant and the city and state of his or her primary residenc
4 | (2) includes an up-to-date curriculum vitae identifying all present and prior
5 | employments or consultansi&rom which the expert @monsultant has received
6 | compensation for work in his or her ared&xpertise or tavhom the expert has
7 | provided professional services in the last seven years, (3) identifies each company
8 | with which the Expert has a formal ofanmal agreement to provide professional
9 | services in the future, (4) identifies (bgme and number ofdltase, filing date,
10 | and location of court) any litigation in connection with which the Expert has
11 | provided any professional services durihg preceding five years, with an
12 | identification of which party that the Expérovided those services, (5) indicates
13 | whether the Expert will have accaes'HIGHLY CONFIDENTIAL — SOURCE
14 | CODE,” and (6) attaches the Expemsecution of the “Acknowledgement and
15 | Agreement of Confidentiality” that igttached hereto as Exhibit A.
16 (b) A Party that makes a requestd provides the information
17 | specified in the preceding paragraph mayldsethe subject Protected Material to
18 | the identified Expert unless, withinva@n (7) calendar days of delivering the
19 | request, the Party receives a writteneahipn from the Designating Party. Any
20 | such objection must set forth in détae grounds on which it is based.
21 (c) A Party that makes a timely itten objection must meet and
22 | confer with the Receiving Party to trytesolve the matter by agreement within ten
23 | (10) business days of making the objectidimno agreement ireached, the Party
24 | seeking to make the disclosure to the Ekp®ay file a motion for leave to provide
25 | Protected Materials to the Expert with feurt, following the procedures set forth
26 | in Local Rule 37. Until the Court rules amy such motion, the Protected Material
27 | shall not be disclosed to the Expert, @sléhe objecting Party consents in writing.
28 | The Designating Party shall bear the burdéshowing why disclosure to the
ASCOELEY‘ELI: 15. [PROPOSED]CgTﬁLJ?LSAGTO E'\él gEO(TM E§¥Y \;( é
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Expert should be precluded.

VIIl. PROCEDURESFOR DISCLOSURE OF HIGHLY CONFIDENTIAL
SOURCE CODE

1. Nothing in this Protective Order dhbae deemed to be a conclusion
order with respect to the question of wBaturce Code, if any, that a Party must
make available for review. ER Party reserves the rightabject to any request f
Source Code, including without limttan, objections based on burden or
relevance. To the extent that any Panakes Source Code available for review
the terms herein shall govern.

2. Each party shall make a singdkectronic copy of relevant and
responsive “HIGHLY CONFIDENTIAL- SOURCE CODE” available for
inspection by the opposing party’s outsaeinsel and any other person qualifiec
access the Source Code under the Ptigee©rder, subject to the following
provisions:

(@) All Source Code produced for inspection pursuant to these
provisions shall be made availableoat office of Outside Counsel for the
Producing Party, or another mutually @gd upon location, or as otherwise orde
by the Court.

(b) Each Producing Party shall mageurce code available for
inspection by authorized persons throughftct discovery period and until expe
discovery (including depdsns) concludes.

(c) Once a Producing Party has confirmed that source code is
available for review, any single reviewg session shall berducted during regulé
business hours (9:00 A.M. to 5:00 P.lgcal time, Monday~riday, excluding
holidays) on five (5) business days’ writteatice, or on such ber dates as may k
mutually agreed. Such notice shall identify all persons who will review the
Producing Party’s Source Code during teeiewing session, who may be require

to provide photo identificatiobhefore any review session.
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16. [PROPOSED] STIPULATED PROTECTIVE
ORDER

or

1 to

red

18

e




© 00 N O O A~ W DN P

N DD NN N NNDNRRPRERRRPR R R R B
N~ o 0N W NP O © 0N O 0 W N PP O

28

CoOOLEY LLP
ATTORNEYS AT LAW
SAN FRANCISCO

(d) All Source Code produced for inspection pursuant to these

provisions shall be made available in avgte, secure room on a secured, stand;

alone computer without Internet access:etwork access to other computers, or
shall be made available another form mutually aged upon by the parties.
Multiple defendants shall not make th8ource Code available on the same
secured computer. All secured computerbe used during any single reviewing
session shall be located in thengaprivate, secure room.

(e) The Source Code review may ®epervised at the Producing
Party’s discretion, so long as the supepnsis done in a way that does not interf
with the Receiving Party’s abilityo review the Source Code.

(f)  No recordable media or recordable devices shall be permitt

into the Source Code review room, mding without limitation sound recorders,

computers, peripheral equipment, cell plgreameras, CDs, DVDs, or drives any

kind.

(99 The Producing Party will providsource code for review on a
computer of similar quality, and withmsilar technical specifications, to the
computers used by professionals who work in the hosting location.

(h)  The Receiving Party may request that commercially availab

software tools for viewing and searchigurce Code be installed on the review

computer, provided, however that sucltware tools are reasonably necessary t

the Receiving Party to perforits review of the Sourcedde consistent with all of
the protections herein. The Receiving fPanust provide the Producing Party wi
a CD or DVD containing such licensedtsare tool(s) at least two weeks in
advance of the date on which the ReceParty wishes to have the additional
software tools available for use on theuge Code computer. The Producing P
shall make reasonable efforts to ensure tthasoftware is installed and will notify
the Receiving Party if any technicaffdiulties are encountered. The Producing

Party shall notify the Receiving Party of amlyjections to such software tools be

CV12-7360 MRP (MRWX)
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1 | installed. The Source Code may betcompiled by the Receiving Party.
2 (i)  The Receiving Party may priotit a reasonable number of
3 | pages of Source Code on pre-labeled payevided by the Producing Party. The
4 | Receiving Party magot leave the review roomithh any such pages. The
5 | Receiving Party will only print portions ¢iie Source Code thate reasonably
6 | necessary to facilitate the Receiving Patyteparation of the case, including (1)
7 | when reasonably necessary to preparefiing with the Court or to serve any
8 | pleadings or other papers on any other pg®yto prepare internal attorney work
9 | product materials, or (3) to prepare othecessary case materials such as testifying
10 | expert reports, consulting expert wnittanalyses, and related drafts and
11 | correspondences.
12 ()  The Producing Party shall have fibasiness days to review any
13 | printouts and, absent any objection, produce the printouts. The Producing Party
14 | may challenge any request fmintouts pursuant to the dispute resolution procedure
15 | set forth in Paragraph VI, whereby tAeoducing Party is th“Challenging Party”
16 | and the Receiving Party is the “Designg Party” for purposes of dispute
17 | resolution.
18 (k)  The Receiving Party will not copy, remove, or otherwise
19 | transfer any Source Code from the revieamputer including, without limitation,
20 | copying, removing, or transferring thew@ce Code onto any recordable media or
21 | recordable device, including without limitati sound recorders, computers, cellular
22 | telephones, peripheral equipmetdameras, CDs, DVDs, drives of any kind. The
23 | Receiving Party will not transmit any SeerCode in any way from the review
24 | facility.
25 ()  During inspection of the Source Code, the Receiving Party may
26 | take notes, but may not copy the Sourcel€into the notesThe Receiving Party
27 | shall maintain and store any paper copiethe Source Code or notes related to
28 | such Source Code in a manner that pressdaplication of or unauthorized access
IR
ORDER




1 | to the Source Code or notes, including,istpthe Source Code or notes in a locked
2 | room or cabinet at all times when thoseaenials are not in use. Any such notes
3 | must be labeled “HIGHLY CONIDENTIAL — SOURCE CODE.”
4 (m) Unless otherwise agreed by tharties in writing, following
5 | each reviewing session, the Receiving Party shall removetali, documents, and
6 | all other materials from the room thatyn@ontain work product and/or attorney-
7 | client privileged information. The Prodag Party shall not be responsible for any
8 | items left in the room following each reviewing session.
9 (n) The Receiving Party may make nomathan five (5) additiona
10 | paper copies of any printed portions of Source Code, not including copies attachec
11 | to court filings or used at depositions. The Receiving Party’s outside counsel shall
12 | maintain a log of all paper copies ®burce Code printed or copied by the
13 | Receiving Party or received from the ProdgcParty that are disclosed by the
14 | Receiving Party to any person qualifiedview the material under the Protective
15 | Order. The log shall include the namesha reviewers and/or recipients of the
16 | paper copies of the Source Code and locatwhere the paper copies of the Source
17 | Code are stored. Upon seven days written notice, the Receiving Party shall provic
18 | a copy of this log to the Producing Party. Notwithstanding the foregoing, nothing
19 | in this section shall prevent a Party fromaking such hard copies of Source Code
20 | as are necessary for use by personsaaizied to access Source Code under the
21 | Protective Order for use in pleadings, exhibits, expert regbstspvery documents,
22 | other Court documents, or any draftsluése documents. A Receiving Party may
23 | quote a Producing Party’s Source Codeomattach portions of the Producing
24 | Party’s Source Code to, any Court fililgpvided, however, that the Receiving
25 | Party must file any document containing Source Code under seal.
26 (o) All hard copies of printouts designated “HIGHLY
27 | CONFIDENTIAL — SOURCE CODE” shalle maintained in the custody and
28 | control of the Receiving Party’s Outsi@®unsel of recordAny and all “HIGHLY
19. [PrOFOSED] ST1 UL AT ED PROTEGTIvE
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CONFIDENTIAL — SOURCE CODE" materialshall be stored and viewed only
within the United States; it shall not leathe geographic boundaries of the Unitg
States. Any paper copies must be rtaied at all times by Receiving Party’s
Outside Counsel of record a locked and secure location. If the source code
printouts are being transported, they shalkransported in a locked container by
recognized and secure overnight delivenyise (with the key or combination se
separately) or in the personal custodyooitside Counsel. Ehonly exceptions to
this subsection (0) shall be that authorie@gerts are permitted to review and st
source code printouts (i) at a secureaaffor place of business that is their usual
place of work (i.e., not a home office)time United States; (ii) where the office o
place of business has exterior locks #rat locked whenevantrances are not
supervised; (iii) that has an interior look the specific interior space or internal
office where the printouts are stored, whislkept locked at all times; and (iv)
where the code is storedanocked, secure containghen it is not actively being
reviewed.

(p) No electronic copies (including scanned or photographed
versions) of Source Code printouts mayn@de by the Receiving Party except &
necessary to comply with Court filingles. Images or copies of “HIGHLY
CONFIDENTIAL — SOURCE CODE" matals shall not be included in
correspondence between thetigs (references to produatimumbers shall be use
instead), and shall be omitted from pleadiagd other papers whenever possibl
If a party reasonably believes that it needs to submit a portion of “HIGHLY
CONFIDENTIAL — SOURCE CODE" materias part of a filing with the Court,
the filing party shall limit the portio of the “HIGHLY CONFIDENTIAL —
SOURCE CODE” material filed to those dis of code that are cited in the any
accompanying pleading or submission andliat are directly relevant to and
necessary for deciding the issue for which the Source Code is being filed or ¢

The Receiving Party shall additionally subthi¢ filing to the Court under seal an
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in accordance with Local Rul®-5. The Receiving Pgrshall maintain a log of
all such electronic copies of any portion of Source Code in its possession, ing
the names of the reviewers and/or recifsesf any such electronic copies, and th
locations where the electronic copies staged. Additionally, any such electronig
copies must be labalé¢HIGHLY CONFIDENTIAL — SOURCE CODE” and
treated as provided for in this Order dedencrypted and password protected.

(q) Copies of “HIGHLY CONFICENTIAL — SOURCE CODE”
materials that are marked as deposition l@xhshall not be provided to the court
reporter or attached to deposition traiss; rather, the deposition record will
identify the exhibit by its production nurars. All paper copies of “HIGHLY
CONFIDENTIAL — SOURCE CODE" mateals brought to the deposition shall k
securely destroyed in a timely manner following the deposition.

(r) A Receiving Party shall not request print outs of any Source
Code for review in the first instance else, as such an pmach would defeat

the purposes of this Section.

IX. PROTECTED MATERIAL SUBPOENAED OR ORDERED
PRODUCED INOTHER LITIGATION

1. If a Receiving Party is served wighsubpoena or an order issued in
other litigation that would compel disclosure of any information or items
designated in this Litigation as @NFIDENTIAL,” “HIGHLY CONFIDENTIAL
— COUNSELS’ EYES ONLY,” or “HGHLY CONFIDENTIAL — SOURCE
CODE,” the Receiving Party must sotify the Designating Party in writing,
promptly. Such notification must inclu@ecopy of the subpoena or court order.

2. The Receiving Party also must pnpthy inform in writing the Party
who caused the subpoena or order to isstledrother litigation that some or all g
the material covered by thelspoena or order is the subject of this Order. Such
notice must be given at least 30 dayisipto any date for production of such

documents. In addition, the Receivingtiyanust deliver a copy of this Order

CV12-7360 MRP (MRWX)
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1 | promptly to the party in the other actioratitaused the subpoena or order to issue.
2 3. The purpose of imposing these dutieislert the interested parties|to
3 | the existence of this Protective Order am@fford the Designating Party in this
4 | Litigation an opportunity to try to protect its confidentiality interests in the court
5 | from which the subpoena or order issued. The Designating Party shall bear the
6 | burdens and the expenses of seekimggation of its confidential material.
7 4, Nothing in these provisions should be construed as authorizing of
8 | encouraging a Receiving Party in this Latgpn to disobey a lawful directive from
9 | another court.
10| X. PROSECUTIONBAR
11 1. Unless otherwise specifically agretedin writing by the parties, any
12 | receiving person who reviews anyléfendants’ HIGHLY CONFIDENTIAL —
13 | COUNSELS’ EYES ONLY or HIGHY CONFIDENTIAL — OUTSIDE
14 | COUNSELS’' EYES ONLY — SOURCE (QE under this Protective Order
15 | (“Prosecution Bar Materials”) shall immedely refrain from drafting or amending
16 | patent claims (or assisting with the dirad) or amending of patent claims) before
17 | any foreign or domestic agency, includihg United States Patent and Trademark
18 | Office, on behalf of any party to this Actian third-party that relates to the subject
19 | matter of the patents-in-suit or the ProgemuBar Materials from the person’s first
20 | access to the Prosecution Bar Materials tinélearlier of (a) two (2) years after the
21 | person provides written notice to each Prangi®arty of the date of the person’s
22 | final access to any materihlat is designated under thi#sotective Order; or (b)
23 | two (2) years after a final, non-appealapi@égment is entered in this action.
24 2. Notwithstanding the foregoing, and for the avoidance of doubt,
25 | persons who access Defendants’ Protebtatérial may participate in a Patent
26 | Office post-grant proceeding, provided, hawe that such participation does not
27 | involve in any way the drafting, or amendiofpatent claims or assisting with the
28 | drafting or amending of patent claims.
ASCOELEY'ELI: 22. [PROPOSED]CgTﬁLJ?LSAGTO E'\él gEO(TM E§¥Y \;( é
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1 3. The Prosecution Bar set forth hersimall be personal to any person
2 | who reviews Prosecution Bar Materiatedashall not be imputed to any other
3 | persons or attorneys at the person’s lam for employer. Attorneys who work on
4 | this matter without reviewing Prosecution Bdaterials shall not be restricted from
5 | engaging in prosecution activity on matttrat fall within the Prosecution Bar.
6| XI. LEGAL ADVICE
7 Nothing in this Protective Order shall prevent outside counsel from giving
8 | legal advice based on information tihais been designaéCONFIDENTIAL,”
9 | “HIGHLY CONFIDENTIAL — COUNSELS’ EYES ONLY,” or “HIGHLY
10 | CONFIDENTIAL — SOURCE COE,” provided such legadvice shall not revea
11 | the substance of any designated infororato a person who is not authorized to
12 | receive it.
13 | XIl. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL
14 If a Receiving Party learns that, by inadeace or otherwise, it has disclosed
15 | Protected Material to any person or iry@ircumstance not authorized under this
16 | Order, the Receiving Party must immedlgt(a) notify in writing the Designating
17 | Party of the unauthorized disclosures, (b) use its best effortgigveeall copies of
18 | the Protected Material, (c) inform tperson or persons to whom unauthorized
19 | disclosures were made of #ie terms of this Order, and (d) request such persan or
20 | persons to execute the “Acknowledgemamd Agreement of Confidentiality” that
21 | is attached hereto as Exhibit A.
22 | XII1. FILING PROTECTED MATERIAL
23 Without written permission from the Designating Party or a court order
24 | secured after appropriate notice to all interested peradPaity may not file in the
25 | public record in this Litigation any Protectbthterial. A Party that seeks to file
26 | under seal any Protected Materialsnhoomply with Local Rule 79-5.
27 | XIV. FINAL DISPOSITION
28 Unless otherwise ordered or agreeaviiting by the Producing Party, within
ASCOELEY‘ELI: 23. [PROPOSED]CgTﬁLJ?LSAGTO E'\él gEO(TM E§¥Y \;( é
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1 | ninety (90) calendar days after the FiD&sposition of this Litigation, each
2 | Receiving Party must destroy all Protecteddiial or return all Protected Material
3 | to the Producing Party. As used in tbéction, “all Protected Material” includes all
4 | copies, abstracts, compilations, summaoesny other form of reproducing or
5 | capturing any of the Protected Material. 8ttrer the Protected Material is returned
6 | or destroyed, the Receiving Party msigbmit a written certification to the
7 | Producing Party (and, if not the same paersr entity, to the Designating Party) by
8 | the 90-day deadline that #@itle Protected Material wasturned or destroyed and
9 | affirming that the Receiving Party hast retained any copies, abstracts,
10 | compilations, summaries or other forofseproducing or capturing any of the
11 | Protected Material. Notwithstanding thi®pision, Outside Counsel of record (but
12 | not Experts or anyone e)sare entitled to retain all pleadings, motion papers,
13 | transcripts, legal memoranda, correspondeoicattorney work product that do not
14 | contain “HIGHLY CONFIDENTIAL — SOURCECODE” materials, even if such
15 | materials contain other Protected Matenqafvided that such retained materials jare
16 | stored in a secure manner that enstivasaccess is limited to such Outside
17 | Counsel or their staff. Any such copies that contain or constitute Protected Materi
18 | remain subject to this Protective Or@derset forth in Section IV (DURATION),
19 | above. Nothing herein reqas any person to altereloperation of their back-up
20 | systems.
21| XV. MISCELLANEOUS
22 1. Right to Further Relief. Nothing ithis Order abridges the right of any
23 | person to seek its modification by the Court in the future.
24 2. Use of Party’'s Own Materials. Notig in this Order shall restrict a
25 | Party’s ability to use and disclose @#&n designated informiain and items as it
26 | chooses. Such disclosure shall not waiwegtotections of this Order and shall ot
27 | entitle other Parties or non-piass to disclose such infoltion or items in violation
28 | of this Order.
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1 3. Right to Assert Other Objections. By stipulating to the entry of this
2 | Order, no Party waives any right it othervisould have to object to disclosing ar
3 | producing any information or item on agsound not addressed in this Order.
4 | Nothing in this Order shall be construed as requiring disclosure of privileged
5 | materials, materials subject to prdten under the work product doctrine, or
6 | materials which are otherwise beyond #tope of permissible discovery.
7 | Similarly, no Party waives any right tojebt on any ground to the use in evidence
8 | of any of the material coved by this Order. Moreovenp Party waives any right
9 | to seek further protection of any docurtsear to oppose requests for production
10 4, Inadvertent Production of Privilegedfdnmation. If material subject
11 | to a claim of attorney-clig privilege, work-product immunity or any other
12 | privilege or immunity is inadvertently produced, such production shall in no way
13 | prejudice or otherwise constitute a waiweror estoppel as to, any claim of
14 | privilege or immunity for such informatidn this or any other state, federal or
15 | international proceeding. When a ProdhgcParty gives notice to Receiving Parties
16 | that certain inadvertently pduced material is subjettt a claim of privilege or
17 | other protection, the obligations of tReceiving Parties are those set forth in
18 | Federal Rule of Civil Procedure 26(b)([B). Employing electronic keyword
19 | searching to identify and prevent disclosof privileged material constitutes
20 | “reasonable steps to prevent disclosuneder FRE 502(b)(2)Other methods may
21 | also constitute such reasonable steps.
22 5. Transmission and Communication of Protected Material. Nothing in
23 | this Order shall prohibit the transmission or communication of “CONFIDENTIAL”
24 | or “HIGHLY CONFIDENTIAL — COUNSELS’ EYES ONLY” Information or
25 | Items between or among qualified recipients:
26 (@ by e-mail, if the material ISCONFIDENTIAL” or “HIGHLY
27 | CONFIDENTIAL — COUNSELS’ EYES ONLY’ but not if the material is
28 | “HIGHLY CONFIDENTIAL — SOURCE CODE";
5. provomol SIS
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1 (b) by hand-delivery;
2 (c) in sealed envelopes or contameia certified mail, return
3 | receipt requested, or an established freight, delivery or messenger service, but not
4 | the material is “HIGHLY CONFIENTIAL — SOURCE CODE"; or
5 (d) by telephone, telegraph, fagsle or other electronic
6 | transmission system; where, under the circumstances, there is no reasonable
7 | likelihood that the transmission will bet@mcepted or misusday any person who is
8 | not a qualified recipient, but not ifeimaterial is “HIGHLY CONFIDENTIAL —
9 | SOURCE CODE.”
10 6. Receipt of Documents Containing a Party’s Own Protected Materjal.
11 | In the event that a Party receives a doennthat has been designated under this
12 | Protective Order in this Litigation, btlie document appears to have been so
13 | marked solely because it contains the Party’s own Protected Material (for example
14 | an interrogatory response, brief, or etpeport that refers to the Party’s own
15 | Protected Material), the Party will not be reged in its discloste or use of such a
16 | document after the Party confirms witht@ide Counsel for the Party that produced
17 | the document that the document was maddadly because it contains the Party’s
18 | own Protected Material.
19 1. Inclusion of Protected Material Expert Reports, Briefs, and Motions.
20 | A Party may include in expert reports, isiemotions, exhibits or other litigation-
21 | related documents to be sedvor filed in this Litigabn or to be presented at
22 | hearings or in trial, Protected Mat@rreceived from more than one Producing
23 | Party in this Litigation, regardless of atfher each Producing Party remains a Party
24 | to the Litigation, provided however such tacted Material isféorded all the same
25 | protections set forth above basedtsrconfidentiality designation.
26 8. Availability to Non-Parties. It igxpressly contemplated that the
27 | protections of this Protective Order apply to non-parthasy Party issuing a
28 | subpoena to a non-party shall enclose a afplyis Protective Order. Non-parties
ASCOELEY‘ELI: 26. [PROPOSED]CgTﬁLJ?LSAGTO E'\él gEO(TM E§¥Y \;( é
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1 | shall not be entitled to access informatadrothers designated under this Protective
2 | Order.
3 9. Privilege Logs. No Party shall bequired to log any information
4 | created or dated on or after the date this Litigation was filed.
5 10. Expert Discovery. A testifying Expés draft reports, notes, outlines,
6 | and any other writings leading up to his or fieal report(s) in this case are exempt
7 | from discovery. In addition, all commuaitions with a testifying Expert with
8 | respect to his or her work on this case exempt from discovery unless relied upon
9 | by the Expert in forming his or her opinions.
10 11. Retained Jurisdiction. The Courtadlhretain jurisdiction to enforce
11 | this Order after the Final Disposition, unless the Order is vacated.
12
13 | DATED: October 4, 2013 Respectfully submitted,
14 COOLEY LLP
15
By: /s Orion Armon
16 Orion Armon
James P. Brogan
17 Tom Friel
Sarah Guske
18 Peter Sauer
19 Attorneys for Plaintiff
20 ENFISH, LLC
21 DATED: October 4, 2013 PERKINSCOIELLP
22 By:/s/ Amanda Tessar
23 Chad S. Campbell
Lauren Sliger
24 Amy Simpson
Amanda Tessar
25 Attorneys for Defendants
26 MICROSOFT CORPORATION, FISERV,
INC., INTUIT, INC., and JACK HENRY &
27 ASSOCIATES INC.
28
CooLrvLLP CV12-7360 MRP (MRWX)
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DATED: October 4, 2013 EESWN,WEGNER & BERLINER

By:/s/ William J. Brown, Jr.

William J. Brown, Jr.
Janet Park

Attorneys for Defendant
SAGE SOFTWARE, INC.

IT 1SS0 ORDERED. 7%&%%{5‘ K /7% -

DATED: October 7, 2013
MARIANA R. PFAELZER
UNITED STATES DISTRICT JUDGE

CV12-7360 MRP (MRWX)
28. [PROPOSED] STIPULATED PROTECTIVE
ORDER




© 00 N O O A~ W DN P

N DD NN N NNDNRRPRERRRPR R R R B
N~ o 0N W NP O © 0N O 0 W N PP O

28

CoOOLEY LLP
ATTORNEYS AT LAW
SAN FRANCISCO

Exhibit A

INTHE UNITED STATESDISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

ENFISH, LLC, Case No. CV12-7360 MRP (MRWX)

Plaintiff,
V.
JURY TRIAL DEMANDED
MICROSOFT CORPORATION, et al.

Defendants.

D 0N LN LN LN LN LN LN LN LN LN

ACKNOWLEDGEMENT AND AGREEMENT OF CONFIDENTIALITY

| certify that | have read the Prote@i®@rder for the above-styled case. |
fully understand the terms of the Ordéracknowledge that | am bound by the

terms of the Order, and | agree to cdynpith those terma. | understand and

acknowledge that failure to ogply with the terms of thi©rder could expose me {

sanctions and punishment in the natureasftempt. | solemnly promise that | wi
not disclose in any manner take any actions thaowld lead to the disclosure
of, any information or item that is subjeotthis Protective Order to any person
entity except in strict complece with the provisions of this Order. | consent to
personal jurisdiction of the United Staf@sstrict Court, Central District of

California, for any proceeding involvirtge enforcement of this Order.

Signature

Name

Affiliation

Date
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