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I Corporation v. ShoesScandal.com LLC et al Dod.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DECKERS OUTDOOR CORP., Case No. 12-cv-7382 ODW(SHXx)
Plaintiff, ORDER FOR SUPPLEMENTAL
V. BRIEFING RE PROFITS

SHOESCANDAL.COM, LLC; and DOES
1-10, inclusive,

Defendants.

On August 23, 2013, Declsfiled a renewed requefstr an award of damage
under 35 U.S.C. § 289, following a defauldgument against Defendant ShoeScan(
(ECF No. 28.) The Court denied the initrafjuest for damages because the evide
of ShoeScandal.com’s profits was too spative. (ECF No. 27.) In the renewe
request, Deckers has offered evidenceShbeScandal’'s revenue from sales of

infringing boots, however, the Court req@irevidence regarding how much profit

Shoescandal.com genemdite be able to rule on Deckers’ motion.

Under 35 U.S.C. § 289, a dgstpatent infringer is “liable to the owner to tl
extent of his total profitbut not less than $250.Nike, Inc. v. Wal-Mart Sores, Inc.,
138 F.3d 1437, 1439 (Fed. C1998); 35 U.S.C. § 289. rider normal circumstance
“[t]he infringer has the burdeof offering a fair and accégble formula for allocating

37

S
lal.

nce
d
the

Dockets.Justia.

com


http://dockets.justia.com/docket/california/cacdce/2:2012cv07382/540884/
http://docs.justia.com/cases/federal/district-courts/california/cacdce/2:2012cv07382/540884/37/
http://dockets.justia.com/

© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

a given portion of overhead to the pautar infringing items in issue.” Sunbeam
Prods., Inc. v. Wing Shing Prods. (BVI) Ltd., 311 B.R. 378, 401 (S.D.N.Y. 2004
aff'd, 153 F. App’x 703 (Fed. €i2005). But in a defauliction, where the infringe
has failed to produce any profit evidences thourt must still look to some sort {
evidence of its profits in orddgo properly determine theosts to be subtracted froi
revenue.See Nike, 138 F.3d at 1447.

Upon entry of default, the factual alleégms in the complaint are accepted
true —except for those pertaining to damagedevideo Sys., Inc. v. Heidenthal, 826
F.2d 915, 917-19 (9th Cir. 1987)Plaintiff is requiredto prove all damages soug
in the complaint.’Phillip Morris USA, Inc. v. Castworld Prods., 219 F.R.D. 494, 49§
(C.D. Cal. 2003). If the facts necessary ttedaine damages are not contained in
complaint, or are legally insufficient,dkl will not be established by defaultrippsv.
Life Ins. Co. of N. America, 980 F.2d 1261, 1267 (9th Cir. 1992f-undamental
fairness, required by the due procesdawd, limits the scope of relieEchwarzer, et
al., California Practice Guide: Federal Civil Procedure Before Trial 8§ 6:131 (2003).

Deckers seeks ShoeScandal’s profits fribia sale of the infringing product

under 8§ 289. Thus, Deckers must prove hpescandal’s profits that it is claiming.

Thus far, Deckers has failed to produce any evidence of ShoeScandal’s profits.
Plaintiff's burden in proving uplamages is relatively lenienhilip Morris, 219
F.R.D. at 498, the Court cannpermit ShoeScandal's prts#f to be established b
default in the absence of amyidence. In order to resolve this action, Deckers n
provide the Court with some admissilel@dence regarding ShoeScandal’s profits.
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In determining damages, a court ceely on the declarations submitted |

Plaintiff or order a full evidentiary laing. Fed. R. Civ. P. 55(b)(2).The Court
therefore ORDERS Plaintiff to file a supplemental brief b¥ctober 25, 2013,

offering some evidence—such as a detianaby an expert garding ShoeScandal’
profits based on the revenue report prodidy Deckers—of what Shoescandal

profits actually were.

IT IS SO ORDERED.

September 26, 2013

Y 20 %

OTIS D. WRIGHT, 11
UNITED STATES BISTRICT JUDGE
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