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Plaintiff Tracie D’Agostino (“Plaintiff) and Defendant Jesta Digital, LLC

(“Defendant”) (each in the singular, “Rgr, collectively, the “Parties”), having

sought this Court’s approval for the entry of this Stipulated Protective Order For th

Handling of Confidential Documents anddmation pursuant to Federal Rule of
Civil Procedure 26(c) (hereatfter, the “@rt)), and the Parties having made the
following statement of good cause:

GOOD CAUSE STATEMENT

The prosecution and defense of this action may require the discovery o

=

disclosure of documents, information ohet material claimed by one or more of
the Parties or third parties to be non-paiplersonal financial asther confidential
information, or involve trade secrets and other valuable research, development,
commercial, financial, témical and/or proprietary farmation for which special
protection from public disclosure afrdm use for any purpose other than
prosecution or defense of this action igmeated. Such confidential and proprietary
materials and information consist of, amgoother things, confidential business of
financial information, information regaing confidential business practices, or
other confidential research, developmemtcommercial information (including
information implicating the privacy rights third parties), information otherwise

generally unavailable to the public,which maybe privileged or otherwise

protected from disclosure under state or fabtlstatutes, court rules, case decisions,

or common law. Accordingly, to expedite the flow of information, to facilitate the
prompt resolution of disputes over caantiality of discovey materials, to

adequately protect information the pastage entitled to keegnfidential, to

ensure that the parties are permitted reasonably necessary uses of such matgrials

preparation for and in the conduct of thase, to address their handling at the end
of the litigation, and serve the endgwdtice, a protective order for such
information is useful and justified in this matter.
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In entering this Protective Order, ittlee intent of the Parties and the Court
that information will not be designated as confidential for tactical reasons in th
case and that nothing be so designatidout a good faith belief that there is good

cause why it should not be part of the pubdicord of this case. Further, the scope

and effect of the Protective Order is goved by the Local Rules and the Court’s
Standing Order and procedures.
Accordingly, the Protective Ordshould thus be entered for good cause
shown and is hereby entered on the following terms:
TERMS OF PROTECTIVE ORDER

This Protective Order is intendedpootect from disclosure documents and

information the parties deem to be coefitial in accordance with applicable law

and rules. Documents and informationdesignated may only lmBsclosed or used

as further provided herein. Pursuant tdeR26(c) of the Federal Rules of Civil

Procedure, it is hereby stipulated by andagthe Parties to this Action, through

their respective counsel and subject ® d@ipproval of this Court, as follows:
l. DEFINITIONS

1) “CONFIDENTIAL” or “CONFIDENTIAL INFORMATION”
shall mean information, recorded, stagredmaintained for any reason in any
medium, including but not limited to prirglectronic, or digital, that the party

designating the information &€onfidential” that thgoproducing party believes in

good faith to be entitled to protection unéRerle 26(c)(1)(G) of the Federal Rules

of Civil Procedure.

2)  HIGHLY CONFIDENTIAL - ATTORNEY EYES ONLY shall mean
information that is CONFIDENTIALor CONFIDENTIAL INFORMATION, but
that the designating party reasonablyéeads to be extremely sensitive, the
disclosure of which to another Party @maparty would create a substantial risk
serious injury or competitive harm (tcetiproducing party and/or the persons wh

highly confidential information is coained in such documents), including
PROTECTIVE ORDER; HANDLING OF
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technological trade secretajstomer lists, and other highly sensitive, proprietary

information for which the receiving Party’s access is not reasonably likely to a

d

counsel’s prosecution of the action and trseldisure of which could lead to serigus

injury or competitive harm to the producing party.
3) ‘“DOCUMENT(S).” This term is &ollective refereoe to any and all

material or other tangible things comtizg information produced by any party in

the Action or third party in connection with the Action, including written responses

to discovery and deposition testimoiyithout limitation, DOCUMENT(S) further

include(s) any medium by which informati@recorded, stored, communicated,
utilized, including papers (of any kintype, or character) and any method or

medium by which information may m®mmunicated, recorded, or retrieved by

people or by computers. The word DOCUMENT(S), includes, without limitatian,

photographs, x-rays, motion pictures, audipes, videotape recordings, computer

generated material, computiisks, and any other form or type of computer stor
or computer retrievable data, microfiemd microfiche, oany other process by
which information is reduced for storagad duplicates and reproductions of th¢
same by any method.

4) “COURT.” This term refers tthe Honorable John F. Walter, so lon
as Judge Walter retains jurisdictiontbifs Action, and/or his duly assigned
successor (if any), and any Magistrate JuolgBpecial Master designated to hea
and decide disputes arising under the Order.

.  PROCEDURE FOR DETERMININ G STATUS OF CONFIDENTIAL

DOCUMENTS.

1)  The Order shall govern and appdyall information designated as
CONFIDENTIAL INFORMATION and HIGHLY CONFIDENTIAL-
ATTORNEYS EYES ONLY DOCUMENTS, which nyanclude, documents
produced in connection with this action, interrogatory answers, responses to

requests for admission, depositions degosition exhibits, pleadings, and any
PROTECTIVE ORDER; HANDLING OF
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other information produced or obtained pursuant to a formal discovery request or

subpoena, a request made@position or any other format informal means. It

may also apply to information designasesiconfidential by a producing party that

produces by informal means.

2)  AllDOCUMENTS or categoreof DOCUMENTS or pages of
DOCUMENTS produced or disclosed that the producing party in good faith
believes to contain information thdtaild be subject to the Order shall be
designated by the producing party as follows:

“CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER”
Or
“HIGHLY CONFIDENTIAL — ATTORNEY’'S EYES ONLY”

To the extent such designation is placeddD or disk, both the CD/disk and any

documents or information contained therein shall be subject to the

CONFIDENTIAL or HIGHLY CONFIDENTIAL designation, provided, however,

that to the extent reasonably possilike, producing party must make efforts to
mark each document with the appropgidesignation so as to minimize the
potential for confusion. To the exteglectronic DOCUMENTS are being produc
in native format and deemed CONMHEHNTIAL or HIGHLY CONFIDENTIAL—
ATTORNEY'S EYES ONLY, appropriate degnation of a disk containing such
information shall be sufficient for purpes of affording protections to the
DOCUMENT under this protective order.

3)  The designation of a DOCUMENT or information as
CONFIDENTIAL INFORMATION or HIGHLY CONFIDENTIAL-ATTORNEYS
EYES ONLY shall not create any presptmon with regard to the actual
confidentiality of any DOCUMENT, nasghall it affect the burden of proof
necessary for obtaining a Rule 26(c) pative order from the Court. The party
designating information, DOCUMENT $@eposition testimony, discovery

responses, materials, pleadings, or oiteens as “Confidential” or ‘Highly
PROTECTIVE ORDER; HANDLING OF
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Confidential” bears the burden of establhtheir confidentialityf challenged by
any other party.

4) If counsel for a party receiving DOCUMENTS designated as
Confidential or Highly Confidential objects such designation of any or all of
such items, the following procedure shall apply:

a. Counsel for the objecting paghall serve on the designating

party a written objection to such designatiatith a copy being sent via email to all

counsel of record, which shall descrivgh particularity the DOCUMENTS or
information in question, and shall stahe factual and legal grounds for the

objection.

b. Counsel for the designating paar third party shall respond in

writing to such objection within fourtearalendar days, unless a shorter time frame

is agreed upon by the Parties or orddrg the Court, and shall state with
particularity the factual and legal grus for asserting that the DOCUMENT or
information is Confidential or Highly @fidential. If no timely written response |
made to the objection, the challedg#esignation will be deemed no longer
applicable and not subject tioe terms of the Order.

C. If the designating party makea timely response to such

objection asserting the propriety of thesdmation, then that response shall be

prepared to be the designating party’stiporof the joint submission for presenting

the dispute to the Court sccordance with Central Digtt Local Civil Rule 37-let
seg.governing discovery motions. The DO®MENT or information that is the

subject of the filing shall be treated@sginally designated pending resolution of
the dispute. All requirements of Local Rule 37must be followed, including the

meet and confer procedure.
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[ll. ORDERS REGARDING CO NFIDENTIAL INFORMATION.

With regard to CONFIDENTAL INFORMATION or HIGHLY
CONFIDENTIAL, the foregoing provisions shall be in effect:

1) All CONFIDENTIAL INFORMATION or HIGHLY
CONFIDENTIAL documents shall be used by the receiving party solely for
purposes of the prosecution or defense of this Action, shall not be used by th
receiving party for any business, comn@&,accompetitive, personal or other
purpose. CONFIDENTIAL INFORMATON shall not be disclosed by the
receiving party to anyone other than theseforth in Paragraph 111(2) below, and
HIGHLY CONFIDENTIAL—ATT ORNEY'S EYES ONLY shall not be disclose
by the receiving party to anyone other thianse set forth in Paragraph 111(3) unle
and until the restrictions herein are removed either by the operation of this Or
the written agreement of the designatingyar non-party, or by order of the
Court.

2) Except as otherwise pralad herein, CONFIDENTIAL
INFORMATION may be disclsed, summarized, dedoed, characterized, or
otherwise communicated or made available/iole or in part only to the followin
individuals under the following conditions:

a. Counsel for the Parties, inding in-house counsel, and regul;
and temporary employees and independentractors of such counsel assisting
the conduct of this Action;

b. Experts and consultants (atheir counsel) retained by the
Parties or their counsel in connection wtitle prosecution or defense of this Acti
and their regular and temporary employagsisting in mattenelated to this
Action;

C. Plaintiff and the Defendanin@luding Defendant’s directors,

officers, trustees, employees and agess$sséing in the conduct of the Action or t
PROTECTIVE ORDER; HANDLING OF
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whom disclosure is deemedgessary by disclosing counsel);

d. Witnesses or deponents, and their counsel, to the extent

necessary, in preparation for, or during the course of, testimony in this Action;

e. The Court and Court personnel;

f. Any mediator agreed to by therias, and the mediator’s staff;

g. Vendors retained by or for therBas to assist in preparing for
pretrial discovery, trial and/or hearing€luding, but not limited to, court reporte
litigation support personnel, jury consultsnindividuals to prepare demonstrativ
and audiovisual aids for use in the courtroom or in depositions or mock jury
sessions, as well as their staff, stenogi@plerical employees whose duties ang
responsibilities requiraccess to such materials and mock jurors;

h. Any person who is indicatexh the face of a DOCUMENT to
have been an author, addressee or recipient thereof or who counsel have a g
faith belief did author or receive the document; and

I Any other person upon order thfe Court, after notice and a
hearing, or upon written consenttbe designating party or non-party.

3) Except as otherwise providadrein, HIGHLY CONFIDENTIAL -
ATTORNEY EYES ONLY information mape disclosed, summarized, describg
characterized, or otherwise communicatedhade available in whole or in part
only to the following individuals under the following conditions:

a. Outside or in-house counselretord for the Parties, including
regular employees of such counsel assisting in the conduct
this Action;

b. Experts and consultants retained by the Parties or their cou
in connection with the prosecutian defense of this Action an
their regular employees asgamgfiin matters related to this
Action;

C. The Court and Court personnel;
PROTECTIVE ORDER; HANDLING OF
CONFIDENTIAL DOCS & INFORMATION
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d. Any other person upon ordertbe Court, after notice and a
hearing, or upon written conseftthe designating party or no
party.

e. Any mediator agreed upon the Parties and the mediator’s
staff; and

f. Any person who is indicateah the face of a DOCUMENT to
have been an author, addresseeecipient thereof, or who
counsel have a good faith belief did author or receive the
document.

4)  Except for the Court and Court personnel, every person in
paragraph 11(2) given access to NBIDENTIAL INFORMATION, or any
persons in paragraph I11(3) givaccess to HIGHLY CONFIDENTIAL—
ATTORNEY'S EYES ONLY information shalbe advised that such material or
information is being disclosed pursuanthe terms of the Order and that such
material may not be used disclosed except as permittedrein, and that failure t
abide by the terms hereof mbag punished as a contempt of court. In addition, &
persons, other than those listed in panalasa2(a), (c), (e)rad (f) and paragraphs
3(a) and (c) above, who are given asceo CONFIDENTIAL INFORMATION or
HIGHLY CONFIDENTIAL— ATTORNEY’S EYES ONLY documents also mus
confirm their understanding by signing a copy of Exhibit A attached to the Org
provided that non-party withesses (anelitltounsel) to whom CONFIDENTIAL
INFORMATION or HIGHLY CONFIDENTIAL-ATTORNEY’'S EYES ONLY
documents are disclosed at a depositionwatibe permitted to retain confidentig
documents unless they sign a copy of BrhA or confirm their understanding an
agreement to abide by the terms hereofherecord of such deposition. Counse

for the party obtaining the signed agreetshall retain a copy of the agreement

PROTECTIVE ORDER; HANDLING OF
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5) CONFIDENTIAL INFORMATION and HIGHLY
CONFIDENTIAL—ATTORNEY'S EYES ONLY documents shall be used only
individuals permitted access to it under Paragraphs 111(2) ar8) tBEpectively.
CONFIDENTIAL INFORMATION or HIGHLY CONFIDENTIAL—
ATTORNEY'’S EYES ONLY information, apies thereof, and the information
contained therein, shall not desclosed in any manner émy other individual, unti
and unless (a) outside counsel for the party or non-party asserting confidentia
waives the claim of confidentiality, or (b) the Court orders such disclosure.

6)  With respect to any depositions that involve a disclosure of
CONFIDENTIAL INFORMATION or HIGHLY CONFIDENTIAL—
ATTORNEY'S EYES ONLY informationthe designating party shall have until
thirty (30) days after receipt of the deposition transcript witvhirch to inform all
other Parties in writing that portions thfe transcript are to be designated
Confidential, which period may be modifieg agreement of the Parties or by or
of the Court. No such deposition tranptishall be disclosed to any individual
other than the individuals described in Paragraph I11(2) or 111(3) above and the
deponent during this period of timdt{eugh it may be filed under seal as
permitted under this Order), and no mdual attending such deposition shall
disclose the contents of the depositioany individual other than those describeg
in Paragraph 111(2) or 111(3) above durirtat period of time. Upon being informe
that certain portions of a deposition ard&designated as Confidential or Highly
Confidential, all Parties shall immediatelguse each copy of the transcript in its
custody or control to be apypriately marked and limit dikzsure of that transcrip
in accordance with the gvisions of the Order.

7)  Any party who has receiv&eONFIDENTIAL INFORMATION and
HIGHLY CONFIDENTIAL—ATTORNEY’S EYES ONLY information shall act

to preserve the confidentiality designated DOCUMENS. Any DOCUMENT
PROTECTIVE ORDER; HANDLING OF
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that contains CONFIDENTIAL INFEMATION or HIGHLY CONFIDENTIAL—
ATTORNEY'S EYES ONLY informationjncluding, without limitation, any
deposition transcript, deposition elhj pleading, motion, memorandum,
deposition notice, interrogatory, requestdocument production, subpoena, or
response to an interrogatory or requestproduction, or that reproduces,
paraphrases, summarizes, or eres0SONFIDENTIAL or HIGHLY
CONFIDENTIAL—ATTORNEY’'S EYES ONLY information, if filed with the
Court, must be filed in accordance witle ghrovisions set forth in paragraph 111(8
8) Unless expressly authorized by stator federal rule, or the Judicial
Conference of the United StateSONFIDENTIAL INFORMATION” or
“HIGHLY CONFIDENTIAL—ATTORNEY'’S EYES ONLY” that will be filed

with the Court cannot be filed undexad without prior approval by the Court

pursuant to the procedures outlined in $tanding Orders of the District Judge to

whom this case is assigneadathe applicable Central District Local Rules— If a

hereaf

9)  All Court orders will be presnptively available to the public.

[er

Therefore, if the Court orders certain dowents be filed under seal pursuant to the

provisions of paragraph Ill(&bove, all papers filed by tlparties that refer to or

rely upon such evidence shall designate threéquéar aspects that are Confidential.

This will enable the Court, in draftingyders, to know which evidence the parties

wish the Court not to disclose.

10) This Order shall apply to noraqies who are obliged to provide
discovery, by deposition, production of dowoents or otherwise, in this Action if
said non-party requests in writing the prdima of the Order as to said non-party
CONFIDENTIAL INFORMATION or HIGHLY CONFIDENTIAL-
ATTORNEY'S EYES ONLY informationcomplies with the provisions of the

Order, and agrees in writing to beund by its terms by executing Exhibit A
PROTECTIVE ORDER; HANDLING OF
CONFIDENTIAL DOCS & INFORMATION
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hereto.
11) Inthe event any party to tiAstion shall receiva subpoena, civil
investigative demand, or other formlegal process fromng non-party (including

any party to any action other than this Aati or any federal or state regulatory o

=

administrative body or agency), such partglsimmediately disclose such fact tg
the producing and/or designating pastynon-party, unless precluded from doing
so by law or court order, and $haot disclose any CONFIDENTIAL
INFORMATION or HIGHLY CONFIDENTIAL-ATTORNEY’'S EYES ONLY
information in response thereto prior to the due date. If pessibtice shall be
given at least ten days before the rnetof any subpoena, civil investigative
demand, or other form of legal pr@se Nothing herein shall prevent timely
compliance with a request mentioned ia flist sentence of this paragraph.
13) To the extent consistent with applicable law, the inadvertent or
unintentional disclosure of CONDENTIAL INFORMATION or HIGHLY
CONFIDENTIAL—ATTORNEY’S EYESONLY that should have been
designated as such, regardless of whdtieinformation, DOCUMENT or thing
was so designated at the time of disclossinall not be deemed a waiver in whole
or in part of a party’s claim of confideatity, either as to the specific information,
DOCUMENT or thing disclosed or as émy other material or information
concerning the same or related subjectt@naSuch inadvertent or unintentional
disclosure may be rectified by notifyingwriting counsel for all Parties to whom

the material was disclosed that thaterial should havieeen designated

Confidential within a reasonable time aftiksclosure. Such notice shall constitute a

designation of the information, documenttloing as Confidential under this Order.
All Parties shall reserve the right to challenge such a designation pursuant to|the
provisions of the Order.

14) No information that is in theublic domain or which is already known

by the receiving party through proper meansvhich is or becomes available to «
PROTECTIVE ORDER; HANDLING OF
CONFIDENTIAL DOCS & INFORMATION
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party from a source other than the party asserting confidentiality, rightfully in
possession of such information on a non-mweftial basis, shall be deemed or
considered to be Confidential under the Order.

15) Nothing in this Order shall premt any party or non-party from:

a. asserting that certain infornmat is highly confidential and/or
trade secret so as not to be subject to discovery;

b. resisting or object to the production of documents or disclos
of information on any other grounds;

C. consenting to another pgd or non-party’s basis for
designating discovery as CONFIDENTIAL INFORMATION or HIGHLY
CONFIDENTIAL— ATTORNEY’'S EYES ONLY ;

d. seeking additional protecévelief with respect to any
DOCUMENT or information sought in the course of discovery;

e. objecting to the admissibilitauthenticity, or use of any
DOCUMENT or CONFIDENTIALINFORMATION or HIGHLY
CONFIDENTIAL—ATTORNEY'S EYES ONLY at any hearing or trial;

f. seeking to compel additional discovery;

g. agreeing to modify, alteamend or waive the provision or
protections provided herein;

h. seeking modification or otheglief from the Court with respec
to any or all of the provisions of the Order, or;

I using his, her, or its own DOCUMENTS, CONFIDENTIAL
INFORMATION or HIGHLY CONFIDENTIAL—ATTORNEY’S EYES ONLY
for any purpose whatsoever, provided th#tey are used in a non confidential
manner, the designating party willgonptly remove the designation.

16) In the event additional parties gaed or permitted to intervene in
this Action, they shall not haveeess to any CONFIDENTIAL INFORMATION

or HIGHLY CONFIDENTIAL—ATTORNEY’S EYES ONLY unless and until

PROTECTIVE ORDER; HANDLING OF
CONFIDENTIAL DOCS & INFORMATION
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such parties (and their counsel) agrewiiting to be bound by the terms of the
Order by executing a copy of Exhibit A hereto.

17) Nothing contained in this Peattive Order shalbe construed to
require the production or disclosureasfy CONFIDENTIAL INFORMATION or
HIGHLY CONFIDENTIAL—ATTORNEY’'S EYES ONLY deemed by counsel
for the party possessing such materidbégprotected from disclosure by the
attorney-client privilege or the attorney tk@roduct doctrine. There is no waive
of the attorney-client privilege or the attorney work-product doctrine should
DOCUMENT(s) or thing(s) containing suchaterial be inadvertently produced
which the producing party igood faith asserts are cogd by the attorney-client
privilege or the attorney work- product immunity. Upon prompt notice by a
producing party and upon a shiog of privilege or protection, together with a
showing of inadvertent production, the reaeg party shall immediately return th
originals and all copies of the priviledj@er immune DOCUMENT(s) or thing(s).
IV. GENERAL PROVISIONS

1)  The Order shall survive the termiioa of this Action and shall remai
in full force and effect unless modifidy an order of the Court or by the written
stipulation of the Parties filed with the Court.

2)  Within forty-five (45) days aftegntry of a final non-appealable orde
judgment, or settlement with respecthe claims in this Action and upon the
written request of the producing party, eaelnty or other individual subject to th¢
terms hereof shall, absent a court ordesgreement to the contrary, either returr
DOCUMENTS or other material subjectttee Order to the producing party or ng
party at the producing p&ror non-party’s expensw, alternatively and upon
written consent of the producing party shall destroy @hsuaterials and certify i
writing that such materials have been dwstd. The certification shall confirm th
counsel have destroyed all DOCUMENW&hin their possession, as well as

DOCUMENTS that have been provided tb@ts in accordance with the Order.
PROTECTIVE ORDER; HANDLING OF
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Notwithstanding the foregoing, counsel (umding in-house counsel) for the Parti
shall be entitled to retain for their files oset of all pleadings, motion papers, cd
filings, discovery requestsxpert reports, depositioneéiring and trial transcripts
(including exhibits) and attorney workquluct (including legal research) which
incorporate, contain, or refer to any DORBENTS or other material that contain
refer to CONFIDENTIAL INFORMATON or HIGHLY CONFIDENTIAL—
ATTORNEY'S EYES ONLY, provided that e materials remain subject to the
terms and conditionsf the Order.

3) Neither the termination of thsction or any related proceedings nof
the termination of employment ahy person who hdsad access to any
CONFIDENTIAL INFORMATION or HIGHLY CONFIDENTIAL—
ATTORNEY'’'S EYES ONLY shall relieve such person of his or her obligations

under the Order.

IT IS SO ORDERED.

Dated: May 9, 2013

_Hon. Paul L. Abrams
United States Magistrate Judge
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