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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JESS ANTONIO MORREDO, CASE NO. CV 13-00668 RZ
Plaintiff,
MEMORANDUM OPINION
VS. AND ORDER

CAROLYN W. COLIN, Acting
Commissioner of Social Security,

Defendant.

Plaintiff Jess Antonio Morreo claimsahthe Social &curity Commissionel
wrongly denied disability benefits based an Administrative Law Judge’s (ALJ’S
improperly discrediting, in part, Plaintifftestimony about his degree of pain. The Cg
disagrees and will affirm.

Plaintiff complained that he was unalib work due to chronic lower bag
pain and fiboromyalgia. The ALJ agreed,estdt as to lower back pain, based on his rev
of the evidence, that Plaintiff’'s medicaliieterminable impairment reasonably could
expected to cause pain. Administrative Redéd) 14, 15. (In the bold-faced headir
of the pertinent part of his opinion, the ALJ indicates that he found Plaintiff's “se\
impairments to include low back pandfibromyalgia. Butin the textimmediately belo{
that heading, the ALJ states otherwise, nartteyPlaintiff's “allegations of fiboromyalgia

/ chronic fatigue syndrome are not supported by the evidence and are not meg
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determinable impairments (SSR 2p}.” AR 14. In his ReplyPlaintiff concedes that np
objective evidence supports a diagnosis of fibralgia. Reply Br. at 2. The Court thys
focuses on the back pain credibility issue alpriéhe ALJ went on to find, however, that
Plaintiff's subjective account of the “intensipersistence and limiting effects of” the pgin
was not fully credible AR15. Having discounted Pldiff's degree-of-pain account, the
ALJ found Plaintiff capable of performing a fuéinge of sedentary work. Plaintiff argues
that the ALJ erred in discrediting Plaintiff's subjective testima®ge Reply Br. at 3-4.

An ALJ may consider whether the ebjive medical evidence supports the
degree of limitation alleged by a claimant, the lack of such obgtive evidence is only
one factor. It “cannot form the soledmmfor discounting [subjective] testimonyBurch
v. Barnhart, 400 F.3d 676, 681 (9th Cir. 2005). In support of his conclusion that [such
“severity evidence” was lacking, the ALJ citedasral parts of the recd. Physical exams
in 2009 and 2010 had mostly normal resuBse AR 206-17, 219-20, 222-23, 226, 238-43.
Plaintiff had no neurological deficits; h&rength tested as moal; he displayed na
positive signs of radiculopathy in standardagiht-leg-raising tests; and he was ablg to
move his neck and extremities within @l ranges. AR 206-17, 219-20, 222-23, 226,
241-43;see AR 17 (cited by ALJ). Although twexaminers described Plaintiff gs
displaying a limp favoring his left leg, a&dst three other examinations revealed no such
antalgic gait.Compare AR 207, 243 I{mp observedjith AR 210 (“Gait non-antalgic)
213 (“Gait appeared normal”), 220 (“Gait is nategic”). Plaintiff's knee x-rays werg
normal, AR 231, and his own treating phyaic Bradley Marcus, D.O., described the
results of a spinal MRI as “not that sifjoant” and “essentiallpenign.” AR 209-10, 212
see AR 15 (cited by ALJ). These normal or near-normal objective results clash| with
Plaintiff's testimony that he could not turrshieck, AR 31; could not “seem to hold stuff”
in his hands and could only lift 10 pounds, AR, 34; could not stand for more than

“[m]aybe about 10, 15 minutes” before newgto sit down (and had even less endurapce

if walking), AR 33-34; and could not sit fonore than 20 to 30 minutes without needing
to lie down. AR 33. The ALJ cited tlmpinion of examining internist Valerie Novab[,
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M.D. — one of the examars, cited above, whibd credit Plaintiff with having a limp — that
Plaintiff's “degree of pain is out of pportion to his physical findings.” AR 24&e AR
16 (ALJ citation). Similarly, and in strikg candor, treating physicid®r. Marcus candidly

and repeatedly underscored the disparitiwben Plaintiffs consumption of strong

narcotic medications and his @iitiff's) “lack of physiologic fic] findings.” “l do not feel
that the patient’s pathology correlates with degree of narcotic medications that he
| have discussed this withdlpatient’s primary physiciannd we will attempt to wean thig
patient . . . " “| feel that both the dosagetioé MS Contin and #hVicodin is pain over
rated Eic] given the patient’s degree pathology.” AR 210, 213ee AR 15 (exhibit cited

by ALJ). Substantial evidence thus plaislypports the ALJ’s finding that the objective

IS on

findings did not support Plaintiff's subjective complaints about the intensity of his pain.

As Burch explained, however, another factorégjuired, alsowgpported by substantig
evidence.

The additional factor here is Plaintiff's drug-seeking behavior, a find

supported by some of the same evidence niatetediately above. As the ALJ pointed

out, several physicians opined that Plaintiff@ged to be overstating his pain in ordet
obtain the opiates upon which he was depend&Rt16. Plaintiff often sought his nex

prescription before his prior oskould haverun out, because Pldiff had over-consumec

his medications. Plaintiff's primary capfiysician, Franklin Galef, M.D., observed that
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Plaintiff had a “tendency to accelerate analggsiithout physician instruction.” PIaintiT
in

almost always ran out of his medicationsv@ek or two early.” AR 207. Dr. Marcus,

addition to making the several disparitfygain statements quoted in the preced|ng

paragraph, remarked that Plaintiff hadaobéd overlapping opiate prescriptions from Dys.

Galef and himself (Marcus). Dr. Marcus reked that he had reluctantly ordered the

overlapping prescription filled on that particular occasion, even though it violated

Plaintiff's pain management agreement. 283, 217. Drug-seeking behavior is a va|

factor to be considered @mssessing a claimant’s credibility about pain limitaticas,

id



© 00 N oo o B~ w N P

NN R NN N NN R R R R R R R R R R
0o N o o A WO N P O ©O 0O N 0o ON -, O

Edlund v. Massanari, 253 F.3d 1152, 1158 (9th Cir. 2001), and substantial evid
supports the existence of such behavior here.

Plaintiff, in his reply brief, seeks to distinguiBdiund by pointing out that
the claimant in that case admitted he Wlagally exchanging his prescription painkille
for Valium “on the street,” whereas the record here indidasasPlaintiff is simply over-
consuming his opiate medications and segkiremature, overlapping new prescriptio
But that is a distinction without a differencBdlund’'s holding did not depend upon th

claimant’s illegal swapping of drugs, althowszich conduct was mogeavely illicit. Like

Ence

'S

e

the Plaintiff in this case, Carl Edlund “was exaggerating his complaints of physical pain

in order to receive prescriptiggain medication . . ..” Itigue, as the Ninth Circuit note
immediately after the foregoing quotation, that Edlund was doiimgosder to get Valium.
Id. But nothing irEdlund suggests that Carl Edlund’s credibility in “over-reporting” |
pain couldonly be discounted because he traded his prescription pain pills for Va
What mattered irEdlund, and what matters here, isetltlaimant’'s seeking of mor
prescription pain medication than he should.

Defendant suggests a second credibility-undermining factor supported
record, namely the long gap between Pldistifeatments, suggesting a minimal genu
need for care. Def.’s Br. at 6-7. But theAdlid not include that tanale in his decision

As Plaintiff soundly notessee Reply at 4, this Court can review only the decision

Defendant made administratively, not gost hoc decision the Defendant would make|i

this Court. Nor can thisd@lirt make its own findings in the place of those not made by
ALJ. See Connett v. Barnhart, 340 F.3d 871, 873 (9th Cir. 2003).

In sum, the underlying opinion wase# of legal erroand supported by
substantial evidence Drouin v. Sullivan, 966 F.2d 1255, 1257 (9th Cir. 1992).
accordance with the foregoing, the dgan of the Commissioner is affirmed.

DATED: November 7, 2013

@\VL\ f% 1l ?i
RALPH ¥XAREFSKY
UNITED STATES MAGISTRATE JUDGE
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