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Pending before the Court are Plaintifise Boeing Company and Boeing Commercig
Space Company’s (collectively “Bimg”) Motion for Costs and Atimeys’ Fees, Dkt. No. 966
Motion to Register the Judgment, Dkt. N&¥1, and Defendants KB Yuzhnoye and PO
Yuzhnoye Mashinostroitelny Zad's (collectively “Yuzhnoye”) Motion to Alter or Amend th
Judgment Pursuant to Federal Rule ofildRrocedure 59(e), OkNos. 989, 993.

l. BACKGROUND

The Court assumes the parties are familidin the backgroundf this case and
summarizes the facts only as necessary to utasher$he pending motions. The facts are drg
from the Court’s prior orders and are not dispdtedhe purposes of #se motions. Dkt. Nos,|
650, 962. Sea Launch Co. LLC (“Sea Launchds a joint venture between Boeing, Old
Kvaerner Invest AS (“Kvaerner”), S.P. Korol®ocket and Space Corporation, Energia D/E
Rocket and Space Corporation Energia Aftér. $Energia”), and Yahnoye, a Ukrainian
government entity, to launch commerciatietigtes into space from a sea-based platform.
Following Sea Launch’s bankruptcy, dispuéesong the four entities and their affiliates
resulted in litigation, including &hinstant lawsuit. This lawsuias brought by Boeing againg
Energia and Yuzhnoye for the breach of twoeagnents, the Creation Agement, Compl. Ex.
1, Dkt. No. 1-2, and the Guararggd Security AgreeménCompl. Exs. 2, 3Dkt. No. 1-3, 4.
The Creation Agreement createelaS_aunch and obligated each party to pay the debts of |
Launch according to its ownership stakeribg its operations Sdaaunch discovered it
needed additional funding and sought loans from private banks. 8eehLabtaied loans
from private banks, but the banks required Baging and Kvaernegguarantee the loans.

Boeing and Kvaerner agreeddo so after Energia and Yuzhnoye signed the Guaranty an(

Security Agreements. Séaunch later went into bankrupteynd defaulted on the loans, whi¢

were then repaid by Boeimmirsuant to its guarantees.
Boeing initially attempted to recovére amounts it was owed from Energia and
Yuzhnoye (collectively “Defendants”) through arhtion in Sweden pursuant to the arbitrat

provision in the Creation Agreement. Afteatlarbitration was dismissed for lack of

jurisdiction Boeing filed thisase against Energia and Yuzha®geking repayment under the
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Creation Agreement and the Guagaand Security Agreemerfiee Compl. The parties
engaged in substantial motipractice in this Court whictesulted in the Court granting
summary judgment to Bagg on its breach of contraciaains against Energia and Yuzhnoye
Order Granting Pls.” Mot. for Summary J.,tDKo. 750, a bench trial finding Energia’s
subsidiaries were liable as altgo corporations, Court’s FindingéFact and Conclusions of
Law, Dkt. Nos. 961, 962, and the Judgmasiiailing how much Energiand Yuzhnoye each
owe for violating their guarantees under bibi Creation Agreement and the Guaranty ang
Security Agreement, Judgmeitkt. No. 960. After the liefing was completed on these
motions Boeing settled with Energia, leavingzvinoye as the only remamg defendant. Dkt.
No. 1059.

Il. DISCUSSION

Before the Court are three motions, Boesmiyfotion for Costs ahAttorneys’ Fees,
Boeing’s Motion to Register éhJudgment, and Yuzhnoye’s Joinder in Energia’s Motion to
Alter or Amend the Judgment. The Cowill address each motion in turn.

A. Boeing’s Motion for Costs and Attorneys’ Fees

Boeing filed a Motion for Costand Attorneys’ Fees in its breach of contract case
against Energia and Yuzhnoye. Pls.” Mot. Adtorneys’ Fees, DktNos. 966, 967, 976
(collectively “Fees Motion”). Energia opposdakt. No. 986 (“Fee©pposition”), Yuzhnoye
joined in opposition, Dk No. 987, and Boeing replied, Dkt. Nos. 1000, 1001 (“Fees Reply

Boeing asserted that it wastitled to $9,686,251.06 attorneys’ fees for Defendants’
breach of the Guaranty and SatguAgreement, and the Cregan Agreement. The Guaranty
and Security Agreement has a choice of peawvision which states that it is governed by
English law and also contains an express atf@fees clause. Compl. Ex. 2, at 2. The
Creation Agreement contains a choice of faawvision which states that the “formation,
interpretation, and performancetbfs Agreement shall be gaved by and interpreted in
accordance with the law gfe Kingdom of Sweden.See Compl. Ex. 1, Article 13. The

Creation Agreement does not contain an expréssals’ fees clause, but the Swedish Coq

of Judicial Procedure does require the losingyp@ pay the reasonable costs and attorneys
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fees of the prevailing party. RATTANGANGSBALKEN [RB] [CODE OF JUDICIAL
PROCEDURE] 18:1, 8 (Swed.) (“SwediSlode of Judicial Procedure”).

Defendants concede that Boeing is entitledttorneys’ fees under the Guaranty and
Security Agreement, and that Boeing’s request is reasorhlargue that Boeing is not
entitled to fees for their breach of the Creatt@reement because: (1) Sweden’s provision

attorneys’ fees is proceduralcashould not be applieby this Court, (2) it would be unfair to

apply Sweden’s laws on attorneys’ fees given the differandégyation between Sweden and

the United States, and (3) Boeidigl not comply with the relant Swedish procedures for
requesting attorneys’ fees. Fees Opp’n at 1.

1. Legal Standard

Federal Rule of Civil Procedure 54(d)(2) pragdhat “[a] claim for attorney’s fees and

related nontaxable expenses musimade by motion unless thabstantive law requires thos

fees to be proved at trial as an element of @ged Fed. R. Civ. Proc. 54 (d)(2). The motign

must be made within fourteenydaafter the entry of judgmentd.
2. Swedish Law Governs Boeing'®Request for Attorneys’ Fees

This case is in federal court based on fabguestion jurisdictin under the Foreign
Sovereign Immunities Act (“FSIA”). While faa diversity case thi€ourt would apply
California’s choice of law rules, for a case sgsunder the FSIA this Court must apply the
choice of law rules of federal common Ia8¢hoenberg v. Exportadora de Sal, SA. de C.V.,
930 F.2d 777, 782 (9th Cir. 1991). The CafrAppeals for the Ninth Circuit follows the
Restatement (Second) of Conflict of Laws (19 Restatement”) to the extent it concludes

that the Restatement is persuasinge Serba, 852 F.3d 1175, 117®th Cir. 2017)petition

for cert. filed (U.S. Sept. 15, 2017) (N47-423). Federalommon law will therefore determine

whether this Court must apply Swedepisvisions on attorneys’ fee&choenberg, 930 F.2d
at 782—-783.

The Ninth Circuit’s rulings irfFlores v. Am. Seafoods Co., 335 F.3d 904, 916 (9th Cir.
2003) (“Flores™), andd\PL Co. Pte. v. UK AerosolsLtd., 582 F.3d 947, 951 (9th Cir. 2009)

(“APL™), are instructive. In bothrlores andAPL the Ninth Circuit reversed the district court

for
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and instead applied the attorneys’ fees rulefjurisdiction chosen by the parties in their
contract. Importantly, the Ninth Circuit neveonsidered whether the chosen rule is
substantive, procedural, mandatory, or optioSach questions may be relevant in other
circumstance<.g., Alaska Rent-A-Car, Inc. v. Avis Budget Grp., Inc., 738 F.3d 960, 974 (9th
Cir. 2013) (applying Alaska’s general attorsefees provision in a diversity case after

determining it is procedural for choice of law poses). However, if the dispute arises out g

fa

contract with a valid choice of law provision th&urch distinctions are irrelevant to determining

what law the Court will applyChuidian v. Philippine Nat. Bank, 976 F.2d 561, 564 (9th Cir.
1992) (“[Restatement] Section 18&ts out the rule when the parties to a contract have
designated the law to gavetheir relationship.”):

Flores concerned an employment contract tattained an express choice of law
provision selecting federal maritime law. 383d at 916. Federal mame law does not
generally provide for attorney&es in maritime employment contracts. However, the distr
court sitting in Washington applied that state'le nroviding for attorney fees in employmer
contracts because the state had a strong gat#iest in providing for attorneys’ fees in
employment disputesd. at 917. Reversing the districburt, the Ninth Circuit began its
analysis with Restatement 818d. at 917-18. The Ninth Cirdufound that 8187(2) applied
instead of 8§187(1) because the contract’'s chaoidaw provision did not specifically speak ta

attorneys’ feedd. The Ninth Circuit held that 8187y &) was satisfied because the United

ct

States had a substantial relationship to thgest matter, and §187(2)(b) was satisfied because

there was no evidence that Washamgs interest was materially gater than that of the Unite

Statesld. Because federal common lgnovided no reason wisturb the parties’ choice of

! Restatement §187 states:
(1) The law of the state chosen by the parties to governcibtiractual rights and duties wile applied if the particular

issue is one which the parties could have resolved by an explicit provision in their agreement directed to that issud.

(2) The law of the state chosen by the parties to govenndigiractual rights and duties will be applied, even if the
particular issue is one which the parties could not have resolved by an explicitqoravigieir agreement directed to tha
issue, unless either

(a) the chosen state has no substantial relationship tortfesma the transaction ancetie is no other reasonable
basis for the parties' choice, or

(b) application of the law of the chosen state would be contrary to a fundamental policy efehaththas a
materially greater interest than the chosen state in the destioninf the particular issue and which, under the rule &8
would be the state of the applicable law in the absence of an effective choice of law by the parties.

-5-

o)

t




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

federal maritime law, and because federal magtiaw did not provide foattorneys’ fees for
the prevailing party, the Ninth @uit reversed the district cdig grant of attorneys’ fees.
Similarly, in APL the Ninth Circuit had to deteine whether a bill of lading that
incorporated Singaporean law for issues notretise “dealt with” allowed for attorneys’ fees
under Singaporean law when the substaniivegoverning the dispute was provided by a
federal statuteAPL, 582 F.3d at 956-58. The districtuicbheld that the plaintiff was not
entitled to attorneys’ fees because federaldawerned the substangdispute and did not
provide for attorneys’ fees under the general American ldil@t 957. Finding that the issue
attorneys’ fees was not specifically addresseatienbill of lading or the substantive federal |3
the Ninth Circuit reversed the district coartd applied Singaporefsovision on attorneys’
fees because the parties had agreed that issues not otheadtisatdevould be governed by
Singaporean lawd. Because Singaporean law generédljowed the English rule and
provided fees for the prevailing v, it was therefore an error fawe district court to apply th
general American rule merely becausedefal statute provided the substantive lbv.
Following Flores andAPL, the Court must apply Swederpsovision on attorneys’ feeg
unless both of the factors in Restatement §187(2) ard=hoets, 335 F.3d at 918 (“To be
effective, ASC's choice of federal maritime laeeds to satisfy only orwé the two alternative
requirements under section 187(2)"). The Court fithds neither factor in Restatement 8187
Is met in this case. The cloei of Swedish law was reasormabihder Restatement §187(2)(a)
because the Creation Agreemesoatontained a provision forairation in Sweden. Compl.
Ex. 1, Article 13. In addition, the Courtraot say that the choice of Swedish law was
unreasonable for a contract involving entitiesrfrthe United States, Norway, Ukraine, and
Russia. The parties’ choice of law is partariy reasonable becautdee parties reasonably
anticipated that they would ne®aivers of sovereign immunityecause at least one defendji
Is owned by a foreign government. Restatem@&B8¥§)(b) is similarly not implicated in this
case because the Court is not aware of angdiation relevant to this case that has a
fundamental policy oprohibiting prevailing parties in a breh of contract dispute from

recovering their @iorneys’ fees.
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In conclusion, federal common law requires @wirt to enforce the parties’ choice of
Swedish law to govern their dispute, inding its provisions on attorneys’ fees.

3. Reasonableness of Boeing'selé Request Under Swedish Law

The Court finds that the total amount of feequested is reasonahinder Swedish law.

The Swedish Code of Judiciald@edure provides that “[clompsation for litigation costs sha
fully cover the costs of preparation for trizdapresentation of the @an including fees for
representation and counsel, te #xtent that the costs waeasonably incurred to safeguard
the party’s interests.” Swedi€tode of Judicial Procedure :88 Defendants argued that the
Court should deny the Fees Motion becausgiftérences in litigation between the United
States and Sweden, and because Boeing f@ledmply with theiming requirements for
requesting attorneys’ fees under the Salecdode of Judicial Procedure.

Defendants’ Swedish law expert Maria Te$gon Shuck argued that differences in
discovery, pleading, and the rates attornesgd make it unreasonable to apply Sweden’s
provisions for attorneys’ feas this case. Shuck Decl. 12414, Dkt. No. 986-1. However,
Defendants have provided no evidence that thétraehces were relevant to the fees actua

incurred, or that the total amount of fees wduddle been smaller had this case been litigaty

y

2d in

Sweden. Shuck also noted in general termsattatneys’ fees awarded by Swedish courts tend

to be moderate when compared to U.S. casebsthat she was not aware of any Swedish c(

case where a party was awarded attorneys’ fegsomagnitude. Shuck Decl. § 19. This led

to her conclusion that a Swedish courtebbe reluctant to grant this requdst.However, her

evidence is less useful because she only speaeneral terms, doemt appear to have
actually examined the details of the fee requestdoes she actually conclude whether or n
the fee request is reasonable. In additionploarts on Swedish law wepersuasively refuted
by Boeing’'s Swedish law expert Fredrik Forssmble. stated that whil8weden does not hay
the same manner of discovery known to U@ctitioners, the SwediCode of Judicial
Procedure does permit the Courigsue evidentiary orders to opposing or third parties to

produce evidence which can tpeite large. Forssman De@] 12, Dkt. No. 1001. He

specifically noted that in a case such as thidentiary requests would biged and granted and

purt
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would lead to “a great deal of documentarydence provided to either side . . Id! He also
stated in his declaration that “in compreheasand complex cases with substantial moneta
claims, it is not in any respect unusual thadraeys’ fees amount to several million USId”
1 13. Forssman also disagreed with Shuck’s agedhat Swedish Courtsften reject or adjus
requests for attorneys’ fedsl. § 14. He stated that to hisdkmledge a Swedish court has ney
rejected a prevailing party’s request for attorndges, and that even in the rare cases that
Swedish court would adjust tlaenount granted, it would only lder a specific reason outline
in the Swedish Code of Judicial Procedlide Boeing pointed out that Defendants were
awarded over $1.5 million in atizeys’ fees under the samepision of the Swedish Code of
Judicial Procedure for the parties’ Swedishteabon that had oneh®rt hearing and did not
lead to a verdict. Fees Reply at 7. Basedhenparties own history in Sweden, the more
specific and detailed nature of Forssmandalation, and the extensive litigation costs
specifically because of Defendanactions, the Court finds thtte request for $9,686,251.06

Is reasonable and in line with what aelish court would grant in this case.

The only ground identified by Defendants to démy fee request in Swedish law is that

Boeing did not comply with the timing requmnents under the Swedish Code of Judicial
Procedures. Fees Opp’n at 1. Swedish law requhat a request for attorneys’ fees be
presented before the termination of the latv&huck Decl. I 16 (citing Swedish Code of
Judicial Procedure 18:14). By contrast, Rbdlerequires a party to file a motion seeking
attorneys’ fees within 14 ga of the judgment. The Cdus uncertain how the timing
requirement of the Swedish CodeJudicial Procedure woulgply to the current procedural
posture of this case, but it is irrelevant becabegorocedures for requesting attorneys’ fees
a Swedish court are not applitalo the Fees Motion. Even in a diversity case where the
district court applies the fee-shifting laws o tstate where it is located, “the procedure for

requesting an award of attornies is governed by federal lavCarnes v. Zamani, 488 F.3d

1057, 1059 (9th Cir2007). This rule must appkqually to federal question cases, particulaf

when there is a Federal Rule of Civil Procedusd it directly on pointit also comports with

how the Restatement applies procedural riRestatement 8122 (“A court usually applies it
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own local law rules prescribing how litigation #H@e conducted even ven it applies the loca

law rules of another state to resolve otherassa the case.”). Boeirgyfailure to follow the
timing requirements of the Swedish Code udidial Procedure that contradict the Federal
Rules of Civil Procedure is thus irrelevant.

Although not addressed by any party, dugent to the filing of the Fees Motion
Energia settled with Boeing, leaving Yuzhn@gethe only remainindefendant. Boeing must
therefore submit additional briefing and/or downtation to clarify what portion of the
$9,686,251.06 it seeks solely from Yuzhnoye.

B. Boeing’s Motion to Register the Judgment

Boeing asks the Court for permission to ségi the judgment wer 28 U.S.C. § 1963.
Pls.” Mot. to Register the J., Dkt. No. 971.dfgia opposed, Dkt. No. 83Yuzhnoye joined in
opposition, Dkt. No. 985, and Boeing replied,tC%o. 1002. 28 U.S.(B 1963 permits a party
to register a judgment when it has become fandlvhen ordered by the court that entered tl

judgment for good cause shown.” “Good causeiasa term defined by statute, and the Nin

Circuit has observed thattére is no Ninth Circuit l& defining ‘good cause.'Columbia

Pictures Television, Inc. v. Krypton Broad. of Birmingham, Inc., 259 F.3d 1186, 1197 (9th Cir.

2001). While Boeing did eentify assets of Energia in this dist, it conceded that it has “not
yet located any assets of Yuzhnoye in Catifar’ McKeever Decl. 1 2—4, Dkt. No. 972. In
this Motion Boeing has not identified any facr reasons related to Yuzhnoye that would
constitute good cause tegister the judgment.

Boeing’s Motion to Registahe Judgment is therefoBEENIED.

C. Yuzhnoye’s Motion to Amend or Alter the Judgment

Energia filed a motion to alter or amene fabdgment under Rule 59. Defs.” Mot. to
Alter or Amend the J. Pursuant to Federal Rufl€ivil Procedure 59(e), Dkt. Nos. 989, 999
(“Motion to Amend”). Boeing opposed the motiddkt. Nos. 1010, 1011, and Energia replie
Dkt. Nos. 1012, 1025. Energia filéwo requests for judicial notiéeDkt. Nos. 990, 1013.

2 Defendants’ Requests for Judicial Notice GRANTED .
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Yuzhnoye joinedEnergia’s motion, Dkt. No. 993, rgpIDkt. No. 1016, and requests for
judicial notice, Dkt. Nos. 994, 1017.

Briefly, Energia brought the Motion Amd because it believed that the Court’s
summary judgment opinion ignored the impact of Kvaeméoymer party to this litigation,
and its separate settlements wtith Energia and Boeing. Eigia argued that the amount it
owed to Boeing must be reduced by the amdhett Kvaerner pai@oeing, because that
payment was made on behalf of Ener§ee Dkt. No. 989-1.

Regardless of whether or not Energia is adrns has since settledth Boeing and is
no longer a party in this case. The Court &aod Energia and Yurioye were separately
liable for specific amounts. Amending the Cosiftrevious judgment teeduce the liability of
Energia will therefore not impact the liability of Yuzhnoye. This ishfertshown in the motior
itself which specifically cites paragraph bfathe Court’s Judgment, a paragraph which
expressly applies to Energia amak Yuzhnoye. Mot. to Amend &t(citing Dkt. No. 960 at { 1
a). A motion to alter or amend a judgment undele9 is properly deeid when its resolutior,
could not impact the rightsr liabilities of any partyCf. Coastal Transfer Co. v. Toyota Motor
Sales, U.SA,, 833 F.2d 208, 211 (9th Ci1987) (noting that a court should deny a motion
under Rule 59 unless the new evidence wasuch magnitude that production of it earlier
would have been likely to change the disposiif the case.”). Yuzhiye has not provided an
argument for how it could Imefit from this Motion.

Because the motion will not impaétuzhnoye, its Motion to Amend BENIED.

I
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I
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IV.  CONCLUSION

The Fees Motion ISRANTED as to the applicability cdwedish law, Boeing's
entitlement to fees under Swedish law, arat the total amount requested of $9,686,251.06
was reasonable under Swedish law. Bganay submit additiohdriefing and/or
documentation within two weeks frothe receipt of this order lilgeating what portion of the
$9,686,251.06 it still seeks from Yhinoye. Yuzhnoye willhen have two weeks to file any
opposition.

Boeing’s motion to register the judgmenbDENIED.

Yuzhnoye’s motion to amend or alter the judgme@ENIED .
IT IS SO ORDERED.

DATED: February 6, 2018

(L e

HONORABLE ANDRE BIROTTE JR.
UNITED STATES DISTRICT JUDGE
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