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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION
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DEREK WHEAT, et al., Case No: C 11-2026 SBA
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VS.

STATE OF CALIFORNIA, et al.,
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Plaintiffs Derek Wheat (“Wheat”), a Califomparolee, and others, bring the instant

|
\l

putative class action, pursuant to 42 U.S.C983, on behalf of themselves and current and

[
00

future parolees and probationers allegirag tBalifornia’s parole and probation revocation

=
©

system violates their constitutional rights. eT@ourt previously directed the parties to

N
o

show cause why the instant actishould not be transferréalthe Central District of

N
=

California where a virtually identical class actibrought by the santdaintiffs’ attorney

N
N

was previously litigated. Havinmgad and considered the papers submitted in response(to

the order to show cause, and being fullprmed, the Court heby TRANSFERS the

NN
W

instant action to the Central District of CalifaaniThe Court, in its discretion, finds this

N
1

matter suitable for resolution withoatal argument. _See Fed. ®iv. P. 78(b); N.D. Cal.
Civ. L.R. 7-1(b).
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l. BACKGROUND

A. PRIOR LITIGATION

The present action is the latest in a sesidegal challengemvolving California’s
parole revocation system. Prior to thise€atwo other actions, including another class
action filed by Plaintiffs’ ounsel, Los Angeles-based attey Eric C. Jacobson
(“Jacobson”), were litigated in the Eastern Dedtof California and later in the Central
District of California. Thes actions are summarized below.

1. Valdiviav. Wilson

On May 2, 1994, six individuals andetiPrisoners’ Rights Union filed a section
1983 class action suit in the Eastern DiswicCalifornia against the State of California
and various state officialsSee Valdivia v. Wilson, No. @i S-94-0671 LKK (E.D. Cal.
filed May 2, 1994); Defs.” Request for Judichibtice in Supp. of Mot. to Dismiss (“RJIN”)
Ex. A, Dkt 23-1; Ex. M, Dkt23-7. The plaintiffs allegethat they were denied legal

counsel at their parole revocatibearings in violation of thFourteenth Amendment. Id.
Ex. A at 2-3. On December 1994, the Honorable LawrenBe Karlton certified a class
consisting of: (1) California palees at large; (2) California paees in custody, as alleged
parole violators; and (3) California parolees who are in custody, having been found in
violation of parole and who have bessntenced to custody. Id. at 3.

On March 9, 2004, Judge Karlton emte a Stipulated Order for Permanent
Injunctive Relief. _Id. Ex. C, Dik23-1. The injunction requires the State of California an
responsible officials to implement policiesdaprocedures with respect to the parole
revocation process, including: (1) the appmient of counsel; (2) setting a probable caug

hearing within a specifiedmount of time; (3) a plan to provide hearing space for

revocation hearings; (4) standards, guidelares training for effective assistance of stater

appointed counsel; (Bccess to evidence ancttability to subpoena and present witness
and evidence to the same extastthe State; and (6) lirations on the use of hearsay
evidence._ld. Judge Karlton approvedsktlement and final injunction on March 17,
2004, and continues to maintaumisdiction over the settlemenid. Ex. D,Dkt. 23-2.
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1. Jacobson v. Schwar zenegger and Johnson v. Schwar zenegger

On May 21, 2004, Attorney Jacobson—#aane attorney who filed the instant
action—filed a pro se action in the Centastrict of California. _See Jacobson v.
Schwarzenegger, No. CV-04-3629 JFW (EJal. filed May 21, 2004). The 97-page

complaint alleged essentially tvgets of claims. First, Jacobson, acting pro se, sought t
represent a class of 125,000 California pagslwhose rights alleged were violated by
California’s parole revocation system, notwidrgting the relief afforded in the Valdivia
action. See id. Ex. F § 13, D3-3. Though not a parolee, Jacobson alleged that he ct
assert claims on behalf of the class undedtetrine of third party standing. Id. § 12.
Second, Jacobson sought to assert claims@ifisom his removal by the California Board
of Prison Terms (“BPT”) from the list of atteeys eligible to&ceive appointments to
represent parolees at parole revocationihgar Id. 11 10, 13. The named defendants
included then Governor Arnold Schwarzeneggemalwith fourteen other State officials.
Defendants filed a motion to dismiss andtimo to strike, which the district court

granted._See Jacobson v. Schwarzene@§&rF. Supp. 2d 119&.D. Cal. 2004).

Relying largely on the Ninth @iuit's decision in McHenry vRenne, 84 F.3d 1172 (9th

Cir. 1996), Magistrate Judge James W. Mblglafound that the coplaint failed to
comport with the requirement under Federal Rufl€ivil Procedure 8(a) that a pleading b
“short and plain.”_Id. at 1205. The court mbteéat “[t}he complaint contains page after
page of descriptive and oftenldgrbolic narrative, quotatiorisom articles, descriptions of
interviews and legal argument, and ag#hy digression on th@alifornia governor’'s
purported relationship with th@ison guard’s union.”_Id. Iaddition, the court ruled that
Jacobson lacked standing to represent thiensl of parolees covered by the Valvidia
settlement with respetd the “speculative claims of ure parolees.” Id. at 1121.

On January 21, 2005, Jacobson file2D8-page First Amended Complaint which

added Eric Johnson (“Johnsord)California parolee, as a representative plaintiff. 1d. EX.

G at 2-3, Dkt. 23-5. The amended complaif¢éged that Johnson purported to represent
class consisting of “all felons currently seny determinate sentences and all felons who
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have completed determinate sentences andreésased to parole terms but have not yet
been discharged from paroleld. (citing First Am. Compl. 1 128-138). On February 15
2005, Magistrate Judge McMamsua sponte dismissed thesEiAmended Complaint with

leave to amend, again for failure to comply with R&(a). See Jacobson v.
Schwarzeneqgger, 226 F.R.D. 3897 (C.D. Cal. 2005). Plaifits thereafter filed a Second

Amended Complaint on March 11, 2005, an@ihird Amended Complaint on August 31,
2005. RJN Ex. G at 2-3, Dkt. 23-5.

As with the previous iterations of tipeeadings, the 107-page Third Amended
Complaint asserted two sets of claimsai@is One through Elevemere directed at
perceived constitutional deficiencies in California’s parelecation system. RJIN Ex. F
1 13. These claims were broddpy both plaintiffs on behalf dhe class of “all felons who
have completed determinate sentences andreésased to parole terms but have not yet
been discharged from mae.” Id. 1 151(a}. The remaining claims, Claims Twelve
through Eighteen, were broudby Jacobson to challenge Inesnoval from the BPT list of
attorneys eligible to represgparolees at parole revdmm hearings._Id. 1 173-186.
Jacobson alleged that he was “purgedirfriihe attorneyappointment list due to his
representation of parolees , as well asdmlsocacy for reforming the parole revocation

system. RJIN Ex. G at 5.

1 The complaint alleged that “[t]he sizetbE class is conservatively estimated to
approximately 160,000 persons.” Id. 1 192he class claims were styled, as follows:
(1) violation of the Fourteenth Amendmerghi to be free from ueasonable searches an(
seizures (Claim One); (2? violation oFaurteenth Amendment due process right to
rehabilitative services (Claifiwo); (3) violation of the Da Process and Equal Protection
Clauses based on identical treatment of ckffly situated persenClaim Three); (4)
violation of a Fifth, Sixth, ad Fourteenth Amendment rightaffected for presentation of
counsel that parole revocation hearing&ii@ Four); (5) violation of a Sixth and
Fourteenth Amendment right to parole revamathearings of sufficient duration, open to
the public, and before qualifieah impartial hearing officer (&ms Five, Six, and Eight);
(6) violation of a Sixth and Fourteenth Amenelmright to a jury trial (Claim Seven); (7)
violation of the Fourteenth Amendmerghit to a disposition made pursuant to a
meaningful collaborative process (Claim @) violation of the Eighth and Thirteenth
Amendment rights to be free of inhumareatment and enslavement (Claim Ten); and
(9) state tort claims (Claims Eleven). Id. {1 162-172.
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On January 16, 2007, MagisteaJudge Jennifer T. Luresued a 65-page Report and
Recommendation in which she recommended dimmg Claims Two, Three, Six, Seven
and Ten, with prejudice. ld. Ex. G, DR3-5. In addition, she recommended dismissing
Jacobson as a plaintiff from Claims One through &tefor lack of standing, and severing
Johnson’s remaining claims (i.e., ClaimseQRour, Five, Eight, Nine and Eleven) from
Jacobson’s individual claims. Id. Ondust 1, 2007, District Judge John F. Walter
adopted the Report anckecBommendation. Id. Ex. H, Dkt. 23-6. Judge Walter
subsequently issued an Or@avering Claims and directecet&lerk to assign a new case
number to the claims being asserted by JohnghrEx. |. The severed case was styled as

Johnson v. Schwarzenegger, No. CV-07-6176 3JFW.

On September 28, 2007,die Walter ruled in the Johnson matter that Johnson

could not proceed on his claims on a classsan the ground that his attorney, Jacobsorn,
inexcusably failed to file a ntion for class certification wiih the time prescribed by the
Central District Local Rules. RJIN Ex. J, Dkt. 23-6.

On February 14, 2008, Judge Walter grdritee defendants’ motmofor judgment on
the pleadings as to remainifggims One, Four, Five, Eighhd Nine, which he dismissed
with prejudice for lack of standing based onfe that Johnson was not a parolee. Id. Bx.
K at 3, Dkt. 23-6. Judge Walter declineceteercise supplemental jurisdiction over Claim
Eleven, which alleged various state leauses of action. |d. at 4.

On March 15, 2008, Jacobson appealed the dismissal of Johnson’s claims to the
Ninth Circuit. 1d. Ex. L.On April 18, 2012, the Nintircuit affirmed the Central
District’s decision._Se@ohnson v. Schwarzeneggerf47ed.Appx. 349, 2012 WL
1332026 (9th Cir. Aprl8, 2012); Defs.” Request for Judil Notice in Supp. of Opening

Brief Re Transfer to Central District (“Second RJN”), Ex. A, Dkt. 50.

2 For simplicity, further refereces to the Johnson actiottate to the class claims
alleged by Johnson on behalf of a class of California parolees.
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B. THE PRESENT CASE

On April 26, 2011, during #apendency of the Johnsoppaal, Attorney Jacobson
filed the instant representatiaetion on behalf of 160,000 (ffarnia parolees and future
parolees (or future probationers) who are dugetoeleased on parole probation. Compl.
1 4, Dkt. 1. The Complaint named Derek Whesathe only representative Plaintiff. 1d.
5. After Defendants filed a motion to dismidge parties stipulated to the filing of a First
Amended Complaint (“FAQ" Dkt. 14, 20.

On July 26, 2011, Jacobson filed a 7¢%@&AC on behalf of Wheat, as well as
newly-joined Plaintiffs, Antaio Martinez (“Martinez”) ad Shandon Davis (“Davis”).
Dkt. 21. Wheat and Martinez are allegedéounder active parole supervision by the
California Department of Corrections (“CDCR?”) in this District. FAC {{ 7, 11. Davis
allegedly is serving a fifteen-year determinsg@tence and is not alied to be on parole.
Id. 1 94-95. Plaintiffs purpbto represent a class of “all felons who are serving
determinate sentences and will be releasgxatole (and/or probation) terms and all
current parolees who hawet yet been discharged from parbléd. § 222. They bring this
action to challenge various “due process deficies” within California’s parole revocation
system._lId. 3. They generally accuse “juadtly linked” Defendants, i.e., officials at the
Governor's Office, the CDCR and the BR¥,operating a “parole revocation mill” to

sustain California’s “burgeoning prisandustrial complex.”_Id. 1 69, 73, 75.

% The Defendants identifigd the case caption in¢hFAC are: (1) Edmund G.
Brown, Jr., Governor of California, in hadficial and individual capacity; (2) James
Humes, Office of the GovernoExecutive Secretary for Admistration, Legal Affairs and
Policy, in his official and individual capacit{3) Matthew L. Cate, Secretary of the CDCH
in his official and individual capacity; (4) dene Woodford, Senidtellow for Corrections
Policy, UC Berkeley & Speciadvisor to the Governor, in her official and individual
capacity; (5) Terri L. McDonald, CDCR, ChiBeputy Secretary for the Adult Operations
Division, in her official and individuacapacity; (6) Scott M. Kernan, CDCR,
Undersecretary for the Adult Operations Divisionhis official and individual capacity;
(7) Wendy S. Still, CDCR & Spediadvisor to the Governor, iher official and individual
capacity; (8) Roberto J. Ambroselli, CDC&enior Advisor for the Division of Adult
Parole Operations, in his affal and individual capacity(9) Margarita E. Perez, CDCR,
Deputy Director for the Adult Operations Dsion, in her official and individual capacity;
(10) Marvin E. Speed, CDCRarole Administrator I, itis official and individual
capacity; (11) Arnold P. FItCDCR, Parole Agent lll, Unit@&ervisor Berkeley Parole

-6 -




© 00 ~N oo 0o B~ W N P

N RN DN RN N N NN DN R P R R R R R R R
0o N o oo A WO N R O ©O 0O No o0 ODN - O

The FAC alleges ten fedémonstitutional claims and one supplemental state law
claim. Claims One through Terfi the FAC assert violations the Fourth, Fifth, Sixth,
Eighth, Thirteenth, and Foudgsth Amendments of the led States Constitution, as
follows: (1) unreasonable search and seinfifarolees, and the lawful deprivation of
privacy and liberty (Claim QGa); (2) violation of due process based on the frequent re-
incarceration of parolees in punitive jail goiison environmentsna the deprivation of
effective rehabilitation services (Claim Tw@3) violation of equiaprotection based on
identical treatment of differély-situated persons (Claim Tée); (4) deprivation of the
right to effective assistance obunsel (Claim Four); (5) @lation of due process based on
improper hearings of inadequate duration (Cl&ime); (6) denial of the right to a public
trial (Claim Six); (7) denial of right to jurrial (Claim Seven); (8yiolation of due process
based on improper hearingddre non-neutral, non-detageth and unqualified hearing
officers (Claim Eight); (9) violation of dugrocess based on begk unfair and unjust
dispositions (Claim Nine); and (10) unlawfofliction of cruel aad unusual punishment,
and enslavement or subjection to the badgesracidents thereof (Claim Ten). Id. 1 245
254. Claim Eleven is an amalgam of vas@aupplemental state claims which are alleged
in an entirely conclusory manner._Id. {1 255-56.

Plaintiffs seek a litany of remedies, inding, without limitation, a court order:
directing CDCR to end their warrantless seaschnd seizures of parolees; id.  257(A);

directing the CDCR and BPH pwovide rehabilitative services parolees; id.; increasing

Office, in his individual and official capacityl2) Robert G. Doyle, Chairperson of the
California Board of Parole Hearings (“BPH”), Imis official and individual capacity; (13)
Martin N. Hoshino, Executiv®fficer of the BPH, in his official and individual capacity;
(14) Rhonda W. Skipper-Dotta, BPH, Chi@mmissioner, in her official and individual
capacity; (15) Kenneth E. Cater, BPH, Ghldeputy Commissioner, in his official and
individual capacity; (16) George E. Lehm@&PH, Associate Chiddeputy Commissioner,
in his official or individual capacity; (1 ®atricia A. Cassady, BPH, Associate Chief
Deputy Commissioner, in her official or individucapacity; (18) Richard D. Jallins, BPH,
Associate Chief Deputy Commissioner, in hisotal and individualcapacity; (19) William
B. Crisologo, BPH, Associate Chief Deputyr@missioner, in his official and individual
capacity; (20) Alan Silver, Bif, Deputy Commissioner, in his official and individual
capacity; (21) Edward McNair, BPH, Deputy i@missioner, in his official and individual
capacity; and (22) unknown curresfficials Nos. 1-10 of the &te of California, CDCR or

BPH, in their official orindividual capacities.
-7 -
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the time allotted for paroleevocation hearings; id.gi'sestablishing California’s
unconstitutional aberrant non-rehabilitative systerpasble administration and
revocation,” transferring the powerstbe Secretary of !@CDCR over parole
administration and revocationqgmedures to a court appointed receiver, id. 1 257(C); af
directing the immediate implementatiohAssembly Bill 109 (“AB 109").

In response to the FAC, Defendarnlsd a second motion to dismiss, which
presented both procedural and substamgreeinds for dismissal. Dkt. 31. Among
Defendants’ procedural contentions was thatattion should be dismissed under the firg
to-file rule based on prior lawsuits—pdipally the_Johnson action—which involved
essentially the same claims as alleged in this action. Id. &8t4. Given that Johnson had

been terminated, the Cauwleclined to find thadlismissal of the action was appropriate.

nd

Because Defendants only sougigmissal and not a transfer, the Court ordered the parties

to show cause why the instant action shoulshmuld not be transfred to the Central
District of California. Id. at 12 n.5.

In their response to the show cause grefendants contend that the action shou
be transferred to Central District under thetdae of federal comity, or alternatively,
pursuant to 28 U.S.C. § 1404(a). Pldfetoppose transferring venue to the Central
District. However, to the extent the Courtnislined to change vemy Plaintiffs request
that the action be transferredthe Eastern District of Califora. The matter has been fully

briefed and is ripe for adjudicatién.

4 The Court Order of March 30, 2012, atmdressed the sufficiency of the claims
alleged in the FAC and granted the motionligmiss. Dkt. 48. The Court granted
Plaintiffs leave to amend onfs to Claims One, Four, Fivieight, Nine and Eleven. Dkt.
48 at 28. Nonetheless, Plaifs’ Second Amended Complairftled June 4, 2012, Dkt. 55,
exceeds the permissible scopdezfve to amend by joiningrie additional Plaintiffs and
joining and substituting various Defendanidiese unauthorized modifications are
Improper. _See Earll v. eBay Inc., No. GQ0262 EJD, 2012 WI3255605, at *2 (N.D.
Cal. Aug. 8, 2012) (dismissing newly-allegedim in an amended omplaint that exceeded
the scope of the leave to amendpously granted by the court).

°> Because the Court finds that transfew&ranted for reasons of comity, the Court
does not reach the parties’ arguments raggrtansfer under 28 U.S.C. § 1404(a).
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. DISCUSSION

A. OVERVIEW

The “first-to-file rule,” alsoreferred to as the federal comity doctrine, “permits a
district court to decline jusdiction over an action whencamplaint involing the same
parties and issues has already been filehother district.”_Pacesetter Sys., Inc. v.
Medtronic, Inc., 678 F.2d 93, 26 (9th Cir. 1982). “This citgt has defined the rule of

comity as merely of recogring exclusive jurisdictiomn the court first acquiring
jurisdiction of any action.”_Rath Packiii@p. v. Becker, 530 F.2d 1295, 1306 (9th Cir.

1975)) (internal quotations and citation omittetifhe first-to-file rule was developed to
‘serve the purpose of promoting efficienagll and should not be disregarded lightly.”
Alltrade, Inc. v. Uniweld Products, Inc., 946&8.622, 625 (9th Cir.991) (quoting in part
Church of Scientology v. Uted States Dep't of the Army11 F.2d 738, 750 (9th Cir.

1979)).

174

In exercising its discretion to dismiss, traersbr stay an action under the first-to-file
rule, a court should consider: (1) the chronolo@the two actions; (Zhe similarity of the
parties; and (3) the similarity of the issu&sLine Designs, Inc. \BellO Int'| LLC, 218
F.R.D. 663, 665 (N.D. Ca2003) (Whyte, J.). The issuard parties in the first and second

action need not be identical; it is sufficient thay are “substantiallgimilar” in order for
the rule to apply._Inherent v. Martinddtibbell, 420 F. Suppd21093, 1097 (N.D. Cal.
2006); accord Jeske v. Cal. Dept. of Cotiens and Rehabilitatig No. 1:11-CV-01838
JLT, 2012 WL 1130639, at *6 (B. Cal. Mar. 30, 2012) (“the rule is satisfied if some of

the parties in one matter aabso in the other matter,gardless of whether there are
additional unmatched partiesa@me or both matters.”).

B. ANALYSIS

The Court finds that the record supporgsferring the instant action to the Centra
District under the doctrine of federal comity.itiregard to the first consideration, there is

no dispute between the parties that the Johasbon is the first-filed action, as it was
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commenced in the Central Distrin 2004 while the instant taan was filed in 2011. Thus,
the first factor pertinent to the Courtsalysis weighs in favor of transfer.

The second factor—similarity betweeretharties—also milites in favor of
transfer. Where class actions are involved, tihésclass, as oppostathe identity of the
class representative, which is germane. elea812 WL 1130639, at *6. In the Johnson
action, the class was identified as “all felaviso have completed determinate sentences
and been released to parolerie but have not yet been disoed from parole.” RIN, EXx.
F 9 151(a), Dkt. 23-4. The class identified iis thction is similarly iéntified as “all felons
who are serving determinate sentences andoeiteleased to parole (and/or probation)
terms and all current parolees who have nobgen discharged froparole.” FAC  222.
Except for the inclusion of future parolaeshis action, the class definitions are
substantially similar. Morea@r, the interests of the class&re fundamentally the same,
i.e., avoidance of harm resulting fraDalifornia parole revocation systeémAs for
defendants, both actions name the current @Gmveof the State of California as well as
various State officials who are alleged toreégponsible for or connected to the State’s
parole revocation system. Accordingly, theu@ finds that there isufficient similarity
between the parties in both actions to ntieetsecond requirement for application of the
federal comity doctrine.

Finally, the record supportsditonclusion that the legialsues involved in this and
the prior action are substarlyathe same. A number of ¢éhallegations contained in
pleadings in Johnson are repeated verbatim in the FAC filed herein. At their core, both
actions challenge the constitutionality of vasaspects of Califorais parole revocation
system. Notably, each of Plaintiff’'s suring claims—i.e., depr@tion of privacy and
liberty (Claim One), deprivation of the right éffective assistance obunsel (Claim Four);
violation of due process baken improper hearings of inequate duration (Claim Five),

violation of due process baken improper hearings befanen-neutral, non-detached and

6 The earlier versions of the pleadingsahnson identified thea$s as consisting of
both future and current paeds. See RIN Ex. G at 3.
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unqualified hearing officers (Claim Eight), vation of due process ad on biased, unfair
and unjust dispositions (&m Nine), unlawful infliction ofcruel and unugal punishment,
and enslavement or subjection to the badged incidents thereof (Claim Ten), and
supplemental state claims (@faEleven)—were alleged ithe Johnson action. Compare
FAC 1 245-254 with RIN Ex. F 11 162-172 addition, the relief sought in the two
actions is largely identical; namely, a contpleverhaul of California’s parole revocation
system._See RJIN Ex G. at 100-104; FAC 1 257-58.

Notably, Plaintiffs make no attempt todadss, let alone dispute, any of the three
considerations relevant to a proposed trangfeler the doctrine of éeral comity. To the
contrary, Plaintiffs readily acknowledge thlé Johnson action “involves all or a material
part of the same matter and allsubstantially all of the sanparties” as this action. PIs.’
Opp’n at 1. Instead, Plaintiffs contend that no purpose will be served by transferring t
case to the Central District because Johmso longer an active case and the Ninth
Circuit has since issued a summary ordémaing the dismissal. The Court finds
Plaintiffs’ argument unpersuasive.

The judges of the Central District haakeady invested significant time and
resources in reviewing and considering the erous pleadings filed by Jacobson in pursy
of claims ostensibly on behalf of Califoanparolees. In Johnson, the action was litigated
through at least three separate, lengthm@aints containing hundreds of pages and
paragraphs of allegations, over the course of sifour years. Significantly, the parties in
Johnson engaged in extensiaetion practice, which resulteéd a number of substantive
rulings addressing the sufficiency of the pleadings and the varioossadleged therein.
Given the Central District’s familiarity with éhparties and issues presented in both this

the Jacobson action, the policies underlying the doctrine of federal comity persuade tk

’The only substantive difference betweentthe actions is that in Claim One of the

FAC filed in the instant action, Plaintiffslefje a due process violation based on AB 109
and recently enacted parole regiidns. FAC  245. As noted, the claims need not be
identical to sustain a finding thtte legal issues in the two actions are substantially simi
See Inherent, 420 F. Supp.2d at 1097.
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Court that the present action should be transfeto the Central District. See Church of

Scientology, 611 F.2d at 750 (“The doctr[péjudicial comity]is designed to avoid
placing an unnecessary burden on the federal judiciary, and to avoid the embarrassm
conflicting judgments.”); c.f. Wireless Consuraélliance, Inc. v. T-Mobile USA, Inc.,

No. C 03-3711 MHP, 2003 WP2387598, at *4 (N.D. Cal. Oct. 14, 2003) (finding that

transfer to the Central District was propaen if the prior action is no longer pending,
“[to] avoid the risk of conflicting rlings” and “save judicial resources”).

Finally, Plaintiffs make a new argumentthreir reply that this Court has already
ruled the doctrine of federal cotyiis inapplicable to this acn. Pls.’ Reply at 1. “The
district court need not consider arguments rafeethe first time in a reply brief.”_Zamani
v. Carnes, 491 F.3d 990, 99H{(Zir. 2007). NonethelessaiCourt finds no merit to this
contention. In its prior ruling on Defendantsbtion to dismiss thEAC, the Court found
that the doctrine of federal comity did not warrantdisenissal of the action. Dkt. 48 at
11-12. Since Defendantlid not requesttaansfer, the Court declined to consider a
transfer sua sponte, and insteadued an order to show cauddoreover, the Court’s prior
ruling was based on the showimgde at that time by the piass. Unlike their motion to
dismiss, which devoted less than a paggaéocomity argument, Defendants’ present
response to the Court’s order to show presid much more thorough and thoughtful
discussion of the issues, and includes spedities to the record, agell as citations to
relevant legal authority, to support their positi@nBased on the more comprehensive
briefing provided by Defendante Court is now persuadedatithe doctrine of federal

comity warrants the transfer of this action to the Central District.

8 Though Johnson may now be closed, thedl&ules of the Central District permit
the assignment of this action to the juddeovpreviously presided over the action. See
C.D. Cal. L.R. 83-1.3.1.

9 The brevity of Defendant’s earlier arguméentindoubtedly attributable to the strig
age limits applicable to motioffited in this Court, coupledith the numerous other base
or dismissal presented in their motion.
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1. CONCLUSION

The Court, in its discretion, finds that a transfer of this action to the Central Distf

Is warranted under the federahay doctrine. Accordingly,
IT IS HEREBY ORDERED THAT:
1. The instant action is TRANSFERREDtfowith to the Central District of
California.
2. The Clerk shall close the filnd terminate all pending matters.
IT IS SO ORDERED.
Dated: February 5, 2013 M 60‘4"“&”‘1
SAUNDRA BROWN ARMSTR&NG
United States District Judge
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