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Revenue Systems LLC v. Downey Regional Medical Center et al

O

United States Bistrict Court

Central District of California
MEDASSETS NET REVENUE Case No. 2:13-cv-01936-ODW(AGRX)
SYSETMS, LLC,

Plaintiff, ORDER GRANTING IN PART AND

V. DENYING IN PART MEDASSETS

DOWNEY REGIONAL MEDICAL NET REVENUE SYSTEMS, LLC'S
CENTER; DOES 1-10, inclusive, MOTION FOR SUMMARY

Defendants. JUDGMENT [38]
DOWNEY REGIONAL MEDICAL
CENTER,

Counterclaimant,
MEDASSETS NET REVENUE
SYSETMS, LLC,

Counterdefendant.

. INTRODUCTION

After emerging from bankiptcy, Defendant Downey Regional Medical Cen
(“DRMC") enlisted the services of PlaifftMedAssets Net Revenugystems, LLC to
manage the hospital's revenue cycle. eTparties entered tm several written
agreements providing that MedAssets wibsiibmit final bills from DRMC to various
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public and private payors and then follayp on any claims denials. But thei
relationship soured after INRC discovered that MedAssetsnployees were allegedly

using “manual contractual adjustments” woite off otherwise legitimate amoun{
owed to DRMC—thus obviating the need for dAssets to challengany denials. In
February and March 2013, eagqdarty sent letters tdhe other resulting in thg
termination of the parties’ agreement.

MedAssets filed this action, claiming that DRMC breached their contrag

failing to pay for services performedDRMC counterclaimed for, among othel
breach of contract and the implied covenaingood faith and faidealing; equitablg
estoppel; and conversion.MedAssets subsequentlyoned for partial summary
judgment. After considering the partie’guments, the Court finds that DRMGC
equitable-estoppel and conversion claims$ 48 a matter of Delaware law and th
genuine disputes of material fact deetes summary judgment on the breach cla
and counterclaims. The Court accordingBRANTS IN PART MedAssets’s
Motion.!
. FACTUAL BACKGROUND

DRMC is a medical and surgical hasp located in Dowry, California.
(SUF 2.) MedAssets is a limited-liability compg incorporated in Delaware thg
manages clients’ revenue cycle from the “baffice,” that is, it collects the finalizet
bills, submits them to payors, andliéevs up on denied claims. (Diamon
Dep. 13:31-14:5.)

1. MedAssets begins managing DRMC'’s revenue cycle

Prior to working with MedAssets, DRMGsed a company called Cymetrix
provide billing services. (King Dep. 23:1-11n the middle of 2010, Edmund King

DRMC'’s Chief Financial Offter, contacted Greg StrobélledAssets’s Senior Vice

President of Revenue Cycle Solutiorts, explore the two companies workirn

! After carefully considering the papers filed with respect to this Motion, the Court deems the
appropriate for decision wibut oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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together. (SUF 12.) They explored Mexb&ts providing “hot back up services

meaning that MedAssets would connect digeto DRMC’s computer systems and |
instantly poised to take owéilling and collections if DRIC chose to terminate it
relationship with Cymetrix. (SUF 16-17.)

On August 19, 2010, the parties beganiewing draft Statements of Wor
(“SOW?") for their proposed agreemen{SUF 18.) These SOWSs outlined the “h
back up plan” and “accounts receivable” service$sd.) (On September 1, 201(
Strobel emailed King a draft of the Master Agreement along with SOW 1 for
Back Up Plan Services.” (SUF 21.)Robert Fuller, DRMC’s Executive Vic{
President and Chief Operating Officer,eented the Agreement at the end
September and backdated itSeptember 1, 2010. (SUF 26.)

Paragraph 9.1 of the Mast&greement provides in part,

MedAssets represents and warrant the Services provided hereunder:

(i) will be performed in a professional manner; and, (ii) any Work

provided hereunder will reasably conform in allmaterial respects to

the specifications agreed to by thetkesrin writing for a period of ninety

(90) days following the completioof such Services. DRMC may only

notify MedAssets during suafinety (90) day period of any deficiency in

the performance of the Services. Notwithstanding the foregoing,

DRMC'’s sole and exclusive remedynd MedAssets’ sole and exclusive

liability, for a breach of the fogwing representations and warranties

shall be: (i) the specific support reees in the applicable SOW;

(ii) repeating or reprocessing ahe services by MedAssets, or a

Participating Affiliate, at no adddnal charge; or (iii) termination

pursuant to Section 10.

(Strople Dep. Ex. 1.) The parties specifically defined “Services” as “the services
provided by MedAssets to DRMC as settlfioin any attached or subsequen
executed Statement of Work.1d()
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On October 21, 2010, Strobel seling a draft of SOW 2 for “Accounts

Receivable Services.” (SUF 30.) SOW 2 does not contain any new or diff
warranty or liability-limitaton language. (SUF 31; StrepDep. Ex. 3.) Rather
SOW 2 states at the top of the fifgage that “THE UNDERSIGNED PARTIES
ACKNOWLEDGE AND AGREE THAT THS SOW IS MADE PART OF THH
MASTER AGREEMENT BETWEEN DOWIRY REGIONAL MEDICAL CENTER
AND MEDASSETS NET REVBRIUE SYSTEMS, LLC DAED AS OF THE 1ST
DAY OF SEPTEMBER, 2010.” (Strople Depx. 3.) On Decetver 17, 2010, Fullel
signed SOW 2 on behalf of DRMCId()

Under the Master Agreement, MedAssegseived 2.25 percent of the dollars
collected as a fee for its revenue-colleatgervices. (Fuller Dep. 52:18-53:6, EXx.
SOW 2 also provides that MedAssets wotddeive a quarterly bonus equal to

additional 0.25 percent if it met the colien goal provided in the SOW. (Fulle
Dep. 52:18-53:6, Ex. 3.) MedAssets receivad bonus in all but the first quarter |i

provided collection servicesf®@RMC. (Zulla Decl. 19 4-5.)
2.  The parties’ business relationship

Both parties devoted substantial resasr to managing their relationship.
DRMC hired Dean Correnti as its Reventgcle Manger to maage MedAssets's

role in the hospital’'s revenue cycle. (SUF 46.) Correnti took charge of the Re
Integrity Group, which analyzed the hdspis accounts receivable and Hea
Information Management [Partment's diagnostic venue codes. (Corren
Dep. 13:12-14:17.) Revenuetdgrity would check to make sure that the diagno
revenue codes were billedroectly through the system and what was paid thro
MedAssets was correct. §@enti Dep. 14:22-15:9.)

MedAssets had 29 people working tre DRMC account, including Dian
Diamond who worked on site in DowneyZulla Dep. 17:4-9.SUF 51.) The two
companies communicated every day. (SUF 53.)
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Every Wednesday, representatives frdnkay DRMC departments gathered
a revenue-cycle meetinglong with Diamond and bér MedAssets employee
appearing by phone. (SUF 60-62.) CaitlillZuMedAssets’s Senior Vice Preside
of Operations, Revenue Cycle Services, waalso attend the meeting if she was
DRMC on a Wednesday. (SUF 64.)

When a payor such as arsurance company deniell ar a portion of a claim,
it sent MedAssets an explanation of b#gee(*EOB”) and a denial code. (King
Dep. 131:23-132:1.) MedAssetvas supposed to prepare a report with all of
denials. [d. at 132:1-3.) But King disputagceiving these reports.ld( at 132:5—
13))

3.  Collection issues arise

When a patient is admitted to DRMC, entries are made both into the pal
medical record and into the Patient Accounting Systeid. af 17:16-18:3.) AS
DRMC employees provide treatment, thegter diagnostic revenue codes into {
Patient Accounting System correspondingcéstain gross charges for the servic
(SUF 67-68.) When a patient is disayed, any additional revenue coding
completed, and the bill is released, ordjgped,” from the Patient Accounting Syste
for final calculation. (SUF 70.) The grossaches rarely if ever reflect the amou
that DRMC actually expects a payor to rbumse. (SUF 71.) DRMC uses a Contr;
Management System to calculate atpexted reimbursement based on rates fi
private contracts and public payors. (SIE=-74.) MedAssets would then receive f{
final bill and submit it to the appropriate payor. (SUF 75.)

While a payor would remit funds direcly DRMC, MedAssets received noti¢
of the payment and would post the paymmenDRMC’s Patient Accounting System.

(SUF 76-77.) If a payor disputed a portiof a bill, MedAssets would undertal
follow-up work, includingcommunicating with the payor. (SUF 79-80.) It mig
also determine that the reimbursementereed was correct and that the Pati
Accounting System had miscalculatece texpected reimbursement. (SUF 8
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MedAssets would accordingly adjust ath amount via a manual contracty
adjustment. (Correnti Dep. 41:10-15.)

King contends that MedAssets used thanual contractual adjustments in i
of bad-debt codes to effectively hideom DRMC the outstanding balances th
MedAssets should have followed up @and collected from payors. (Kin
Dep. 81:10-82:10.) So instead of writing tf€ denied portion of a bill as bad de
l.e., money earned but not paid, MedAssetaild adjust it as a billing error so th
they did not have to challenge the denidd. &t 93:6-21.) Since there was no b
debt showing up, DRMC initially conductatb follow-up investigation of its owr
regarding the denials.ld{ at 93:23-94.9; Correnti Def83.7:14-38:2.) As a result @
this practice, the Patient Accounting Systeaflected a lower expected income rate
and thus ostensibly reduced the amothdt MedAssets had to collect. (Kin
Dep. 110:24-111:25.) This exacerbated hbspital’'s already @pardized financial
health.

In December 2012 or daary 2013, DRMC discoved that MedAssets wa
making manual adjustments within a day two of the bill dropping and the
subsequently reducing a portion of the atijuent equal to the amount reimbursed
a payor. Id.) King advised Zulla of one “watceptable” instance where MedAss
wrote off a $13,000 debt. (SUF 92.)

In August 2012, DRMC had instituteal policy where MedAssets employe
could not write off more than $5,0@Q a time without approval.Id. at 83:12-18.)
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But DRMC discovered that MedAssets eoyales were instead using multiple $5,000

adjustments to net an account dow a zero-dollar balance. Id( at 83:12-18;
Correnti Dep. 45:19-25.)

In February 2013, King dispatched Vidi&draman, a DRMC financial analys
to review a group of approximately 1,000 accounts that reflected $5,000 m
contract adjustments. (Shivaraman D#&cI.) Shivaramn discovered 1,080 instan
of $5,000 adjustments totaling 0v&5,000,000. (King Dep. 117:3-18.)
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But Zulla testified that MedAssets’s empees made contractual adjustments
order to correct the erroneous expedteichbursement calculations produced
DRMC'’s Contract Management SystelZulla Dep. 155:20-24. Diamond also doe{
not believe that MedAssets employeesravasing manual adjustments to zero {
patient-account balances. (Diamond D&Ep8:17—-25.) Diamond veewed about 30
accounts herself and did not find anyppeopriate billing practies after comparing
the payments with the payor contractkl. 4t 109:14-110:14.)

Zulla testified that the majority of maal contractual adjustments she review

were the result of Medicareutpatient claims that did not “net down” proper

through DRMC’s Contract Management s&m. (Zulla Dep. 84:5-12.) B
Elizabeth Navarro, DRMC’s Contracting Suyeor, testified that the “majority” of

these Medicare claims did net downoperly, though sme required manual

adjustments. (Navarro Decl. 1 5.) MedAssets also had to adjust exj
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reimbursements when DRMC registered @goat under the wrong insurance plan and

for some outpatient procedures. (SUF 84.¥alt, after Navarro was put in charge
the Contract Management System, MedAssetdased her from time to time that tf
system was incorrectly calculatingpected reimbursements. (SUF 101.)

4, Master Agreement is terminated

MedAssets asserts that it collectedotal of $297,293,137 for DRMC durin
the course of its contract performancarir®ecember 2010 to Meh 1, 2013. (Zulla
Decl. § 3, SUF 4.) In contrast, it appednat DRMC contends that MedAssets o}
collected $285,040,354.66. (Witham Decl. Exat Interrogs. 14-15.) On Februa
8, 2013, MedAssets sent DRMC a lettettistathat the hospital was overdue in t
amount of $1,985,068.79. (8ple Dep. Ex. 9.) DRMC mner disputed the accurac
of that sum. (King Depl64:10-17, SUF 9.) MedAssdtather stated that it “will
terminate the Agreement on the thirtietlay following the date of this lettg
(March 10, 2013) should payment not be mewlemediately.” (Strople Dep. Ex. 9.)
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On March 1, 2013, Fuller seMedAssets a letter givg “notice of MedAssets
material breaches of the Master Agreetrdated September 2010, and of each an

every one of the Statements of Work/Amenents . . . entered into thereundaer.

(Strople Dep. Ex. 10.) Fuller stated that thes set forth in Med#sets’s February 8
2013 letter “were not in fact earned.ld) He advised MedAsse that “no work
should be done by MedAssets guant to the SOWSs on after 7:30 pm EST today
March 1, 2013.” Id.) After setting forth DRMC’s dgevances, Fuller concluded th
DRMC had “made a settled decision taqquest that [MedAssets] stop work at
cooperate in allowing [DRMC] to bill and bect [its] accounts. . . Accordingly,
[DRMC had] proposed that [they] undake a professional disengagementd.)(
Under Paragraph 6 of the Master Agresm) “all Work prepared by MedAsse
for DRMC shall be the property of DRMC (SUF 104.) During the partieg
relationship, if payors sent EOBs inpgeat format, MedAssets would receive the
scan them, and transmit them to DRMNMCDocument Management Syster
(SUF 109.) If a payor sent EOB infortrtan electronically, MedAssets housed tk
information on its Summit system, to whidRMC disputes that it had acces
(SUF 110.) DRMC asserts that “Work” cinides the receipts of claims, EOB
remittance advice, and other payor corresigmce that MedAssets received and t
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MedAssets refused to return “claims information” after the termination of the palrties

contract. (SUF 105-06.)

On March 18, 2013, MedAssets fildtdis action against DRMC, allegin
breach-of-contract and related claims. CEENo. 1.) DRMC counterclaimed fo
among others, breach of contract, equitas®ppel, and conveosi. (ECF Nos. 13
26.) On March 10, 2014, MAssets moved for partial summary judgment. DRI
timely opposed. That Motion is now before the Court for decision.

lll.  LEGAL STANDARD

Summary judgment should be granted drihare no genuinesues of materia

fact and the moving party is entitled tadgpment as a matter of law. Fed. R. C
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P.56(c). The moving party bears the initiairden of establishing the absence g

genuine issue of material fadCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986)).

Once the moving party has met its burden, the nonmoving party must go beyo
pleadings and identify specific facts thghuadmissible evidence that show a geny
issue for trial. Id.; Fed. R. Civ. P. 56(c). Colusory or speculative testimony i
affidavits and moving papers is insufficientreise genuine issues of fact and def
summary judgment.Thornhill's Publ’g Co. v. GTE Corp.594 F.2d 730, 738 (9tl
Cir. 1979).

A genuine issue of material fact must tmere than a scintilla of evidence,
evidence that is merely colorabte not significantly probative. Addisu v. Fred
Meyer, 198 F.3d 1130, 1134 (9th Cir. 2000). A disputed fact is “material” wher¢
resolution of that fact might affect the oame of the suit under the governing lal
Anderson v. Liberty Lobby, Ina177 U.S. 242, 248 (1968). An issue is “genuine
the evidence is sufficient for a reasonable jio return a verdict for the nonmovin
party. Id. Where the moving and nonmoving partiestsions of events differ, court
are required to view the facts and dragasonable inferences in the light mc
favorable to the nonmoving partgacott v. Harris 550 U.S. 372, 378 (2007).

IV. DISCUSSION

MedAssets moves for pat summary judgment, guing that DRMC canno
sustain its equitable-estoppel and conversiaims. MedAssets also argues that it
entitled to judgment on its breach-of-contract claim, thus precluding DRN
counterclaims for breach of contract and timplied covenant ofood faith and fair
dealing. The Court finds that DRMC’gj@table-estoppel and conversion claims f
as a matter of law but that genuine pdites of material fact preclude summg
judgment on the contract claims.
A.  Choice of law

Under theErie doctrine, a federal court sty in diversity must apply thg

choice-of-law rules of the state in which the court skdaxon Co. v. Stentor Eleg.
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Mfg. Co, 313 U.S. 487, 496 (1941). California csuemploy the principles set fort
in Restatement (Second) Conflict of Lawsction 187 in determining whether
enforce a contract’s choice-of-law provisidmhich reflect a strong policy favoring
enforcement of such provisionsNedlloyd Lines B.V. v. Super. CB. Cal. 4th 459,
464—-65 (1992). One of the parties’ incomuoon in the state whose law is chos
provides the requisite “substantial relatiopshsufficient to validate the choice g
law. Id. at 467.

Paragraph 11.6 of the Master Agreemprrdvides that it is to be governed |
Delaware substantive law. Since MedAsseas formed under Delaware law, t
contract has a sufficient “substantial redaship” to the state such that Delawg
substantive law applies to this action.

B.  Liability limitation

Paragraph 9.1 of the parties’ Mastggreement—written byvledAssets’s lega
department—provides:

MedAssets represents and warrang the Services provided hereunder:

(i) will be performed in a professional manner; and, (i) any Work

provided hereunder will reasably conform in allmaterial respects to

the specifications agreed to by thetkarin writing for a period of ninety

(90) days following the completioof such Services. DRMC may only

notify MedAssets during suatinety (90) day period of any deficiency in

the performance of the Services. Notwithstanding the foregoing,

DRMC'’s sole and exclusive remednd MedAssets’ sole and exclusive

liability, for a breach of the fogwing representations and warranties

shall be: (i) the specific support rgees in the applicable SOW;

(ii) repeating or reprocessing dahe services by MedAssets, or a

Participating Affiliate, at no adddnal charge; or (iii) termination

pursuant to Section 10.

(Strople Dep. Ex. 1.) Additmmally, Paragraph 9.3 states:
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The maximum liability of MedAssetand the Participating Affiliates
arising out of or relatk to this Agreement, gardless of legal theory
(WHETHER IN CONTRACT, TORT OR OTHERWISE), SHALL
NOT EXCEED THE SUM OF FEES RECEIVED BY MEDASSETS
OVER THE IMMEDIATLEY PRECEDING SIX (6) MONTHS
FOR THE SPECIFIC SERVICES IN THE SOW WHICH GAVE
RISE TO THE LIABILITY.

(Id.) MedAssets argues th&taragraph 9.3 preclud€&3RMC from obtaining any

money damages, thus gutting DRMC’s couclams for breach of contract and tf

implied covenant of goofdith and fair dealing.The Court disagrees.

Delaware courts typically enforce ligity-limitation provisions that preclude

various types oflamages.eCommerce Indus., Inc. v. MWA Intelligence,,INn. CV
7471-VCP, 2013 WL 5621678, at *4bel. Ch. Sept. 30, 20133ee also Yellow Boo

USA v. SullivanNo. CIV.A. 1999-02-046, 2003 WIL848650, at *7 (Del. Com. PI.

Feb. 20, 2003)Eisenmann Corp. v. Gen. Motors Cqrplo. C.A.99C-07-260-WTQ
2000 WL 140781, at *22 (DeBuper. Jan. 28, 2000ponegal Mut. Ins. Co. v. Tri;
Plex Sec. Alarm Sy$522 A.2d 1086, 1090 (Del. Super. 1992)ploshin v. Diamond
State Tel. C.380 A.2d 982, 984-85 (Del. Ch. 197As one court stated, “freedor
of contract would suggest that parties d@ocontract should be entitled to drg
agreements so as to avoid certain of thieeduand liabilities that are normally part
a contractual relationship.Commerce Indus2003 WL 1848650, at *7.
MedAssets contends thBaragraph 9.1 plainly limits DRMC’s remedies f
MedAssets'’s alleged breach failing to perform servicem a “professional manner
or providing work that did not “reasonably conform” to the parties’ Agreem
MedAssets therefore argues that DRM@y not obtain money damages for 4
breach—just support services, reprocessandgermination of the Agreement.
DRMC disagrees, asserting that thetipa narrowly drafté Paragraph 9.1 t(
only apply to claims “for a breach ofaHloregoing representations and warrantie
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but MedAssets now asks the Court to ignibve clear languagend rewrite it to apply

to any breach-of-contract claim. PointingRaragraph 9.3, DRMC asserts that {

parties specifically contemplated that mprmkamages would be available for contrs
breaches.

Since it appears that both paragraphthefMaster Agreement purport to lim
damages in different ways, the Court muméerpret the language of the contract
determine which applies toishaction. The Delaware Supreme Court has recogn
that contract interpretatiors “purely a question of law.” Rhone-Poulenc Basif
Chems. Co. v. Am. Motorists Ins. (816 A.2d 1192, 1195 (Del992). A court musi
read the contract as a whole, endeavormngvoid any internahconsistenciesBank
of N.Y. Mellon v. Commdrank Capital Funding Trust |I65 A.3d 539, 550 (Del

he
ACt

t
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2013). Clear and unambiguous languai®uld receive its “ordinary and usu
meaning.” Rhone-Poulenc Basic Chem616 A.2d at 1195. But a “contract is n
rendered ambiguous simply because tbarties do not agree upon its proj
construction. Rather, a contract is agumus only when the provisions in controver
are reasonably or fairly susceptible of diffiet interpretations or may have two
more different meanings.Id. at 1196.

The parties agree that Paragraph 9.aasambiguous; the Court agrees. TI
provision applies to the “Services” Medgets was to provide under the Mas
Agreement. The parties specifically defintServices” in Paragraph 1 of the Mast
Agreement as “the services to be provibgodMedAssets to DRM@s set forth in any
attached or subsequently executed StaténeénWork.” (Strople Dep. Ex. 1.
Reading the contract as a whole, the wares contained in Pagraph 9.1 thereforg
apply to all work MedAssets providedrfBRMC, including the hot backup plan an
accounts-receivable services. That is,dMgsets had to perform its services in
“professional manner” and reasonably confaisyservices to the parties’ agreed-up
specifications. Despite DRMC’s argumetdghe contrary, it does not matter whetk
DRMC omitted Paragraph 9.1 from itselch-of-contract counterclaim; DRMC m4
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not avoid the parties’ unambiguous “Servicdgfinition by simply relying on one
portion of the contract while ignoring another.

Paragraph 9.3 is also castent with 9.1. WhileParagraph 9.3 specificall
mentions “CONTRACT” liability, it ato states that MedAssetsimaximunliability”

would be the sum of fees earned over six-month period imntkately preceding the

breach. (Strople Dep. Ex. (emphasis added).) Paragh 9.3 thus establishes
liability ceiling whereby MedAsge could not possibly bkable for more than tha
amount of damages for any breach “arismog of or related to” the Agreement.

But as DRMC argues, Paragraph 9.1mere specific—applying only to th
specific situation involving MedAssets'dreach of the “representations a
warranties” contained in thagaragraph. Since the pgraph restricts liability ever
more than Paragraph 9.3, it simplldabelow—and does not conflict—with th
maximum-liability ceiling estdished in Paragraph 9.3.

MedAssets is therefore correct thHRaragraph 9.1 limits DRMC’s potentis
breach-of-contract recovery in this actiorBut MedAssets is not correct that ftl
provision eliminates the damages elemehDRMC’s counterclaims for breach ¢
contract and the implied covenant of gooihfaand fair dealing.Paragraph 9.1 is
liability-limitation provision—not an exdpation clause. MedAssets remai

potentially liable for DRMC'’s counterclaimfhough just not for mnetary damages.

The Court accordinglDENIES MedAssets’s Motion on thiground to the extent tha
it seeks to preclude DRMC'’s first and secaodnterclaims for breach of contract a
the implied covenant of good faitind fair dealing, respectively.
C. Equitable-estoppel counterclaim

In its Amended Answer, DRMC daluded both an equitable-estopg

affirmative defense and counterclaifledAssets now movder summary judgment

on those issues. Both parties heaulgpute whether DRMC has satisfied t
elements of equitable estoppel. But theu@ finds that Delaware law preempts th
entire discussion.
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Delaware defines equitabéstoppel as “a judicial remedy by which a party n
be precluded by its own act or omissionnfrasserting a right to which it otherwis
would have been entitled . . . Genencor Int’l, Inc. v. Novo Nordisk A/&6 A.2d 8,
12 (Del. 2000) (internal quotation marks onddte The essence efjuitable estoppe
Is preventing fraud, whether actual or constructivescott-Douglas Corp. v
Greyhound Corp.304 A.2d 309, 318 (Del. Super. 1978¢e also Wilson v. Am. In

Co, 209 A.2d 902, 903-04 (Del. Super. 196%r(“estoppel may arise when a par

by his conduct intentionally ounintentionally leads another, in reliance upon t
conduct, to change positido his detriment.”).

A party seeking to equitably estopather must establish four elements:

(1) Conduct by the party to be estopped which amounts to a false

representation, concealment of matefadts, or which is calculated to

convey an impression different frorand inconsistent with, that which

the party subsequently attempts assert; (2) knowledge, actual or

constructive, of the real facts anc thther party’s lack of knowledge and

the means of discovering the truth; (3) the intentionsad expectation

that the conduct shall be acted upon dayinfluence, the other party and

good faith reliance by the otherndh (4) action or forbearance by the

other party amounting to a change of status to his detriment.
Scott-Douglas Corp304 A.2d at 318.

MedAssets argues that DRMC'’s equitallstoppel claim fails because it on
operates as an affirmative defense—not artlaMedAssets also contends that it
“undisputed” that DRMC pssessed the means to asadert@hether MedAssets ha

collected reimbursements from payoramounts to which DRMC was entitled under

its contracts with private insurers or @ndpayment rules for government prograr
DRMC admitted that it posssed the ability to calculate whether it had received
appropriate amount from payowgthin a few days. DRMGQlso actually reviewec
MedAssets’'s work in several ways,cinding employing Correnti and others
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analyze patient accounts through DRM®&svenue Integrity Group, receiving af
reviewing periodic reports from MedAssetnd having Navarro and Shivaram
audit claims billed by MedAssets.

But DRMC hotly disputes whether it thaaccess to all relevant informatig
necessary to discover MedAssets’s allebesaches, whether ftad the capacity tc
discover the deficient billing, and whethigledAssets concealats conduct such a;
manual contractual adjustments. DRM@Gints out that one MedAssets mana
testified that he thought that accountesotdid not automatically flow to DRMGC
thereby not allowing DRMC to properlseview MedAssets’'s work. DRMC als
repeatedly complained about its lack afcess to MedAssets®/stems and payo
denials. DRMC further contends that itlaiot have the capacity to adequately revi
the thousands of claims handled by Medéts and that Med&ets concealed it
breaches through tactics such asingis multiple $5,000 manual contractu
adjustments.

The problem with both parties’ arguments is that they misapprehend the
of equitable estoppel. I@enencor Internationat-a case cited but not analyzed
either party—the Delaware Supreme Caletided a case legally analogous to t

action. In that case, Genencor migional and Novo Nulisk settled patentt
infringement litigation through a license agment. 766 A.2d a®-10. Genencof

received a license to develop two produgsing five unpublisheé patents of Novag
Nordisk, but it also received the rightdevelop the second prodweith an additional
unpublished patentld. at 10. The agreement comed a representation and warral
that the five unpublished patents were the “only” unpublished patents that

Nordisk needed to discloséd.

Novo Nordisk then discovered that itchenadvertently omitted an unpublishe

patent from the list of five yublished patents and propoghdt the parties include i
only with respect to the second productd. Genencor disagreed, arguing th
111
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Genencor should be estoppednfr asserting the omitted patent against either licer
product. Id. at 10-11.
The Chancery Court held that Novomdisk breached the license agreement

nsed

by

omitting the sixth unpublished patent bgranted estoppel only as a remedy wjith

respect to the first productld. at 11. On appeal, the Delaware Supreme C

rejected the notion that Genencor was segkquitable estoppel. The court stated,
[1]t is important to consider that Gemzor is seeking to enforce a contract
supported by valid considerationSince Genencor bargained for the
representation that there were only five unpublished patents, there is no
need to look for detrimental reliance asconsideration substitute.” We
have previously observed that a promissory estoppel analysis is not
applicable to cases in which ethalleged promise is supported by
consideration. We think this olwation also applies to equitable
estoppel. Therefore, because tlsisa dispute about enforcement of a
bargained-for contract right, we conclude that the remedy Genencor
seeks is not equitable estoppel.

Id. at 12 (footnotes omitted)see also31 C.J.S. Estoppel and Waiver § 2

(“Equitable estoppel is inapplicable @ the parties are bound by an expr

contract.”); 28 Am. Jur. 2d Estoppel and W&ai\8 26 (same). The court went on

purt

observe that the issue was really whetherChancery Court properly denied estoppel

as a remedy for Novo Nordisk’s breachd. at 13. Turning to familiar contract
interpretation principles, the court heldathestoppel would not be an appropri

remedy, because it would hawexpanded Genencor’s righto develop the first

product beyond what the parties intendétl.at 14.

DRMC'’s estoppel “claim” similarly sounds breach of contract—not tru
equitable estoppel. That is, DRMC cemtls that by MedAssets allegedly usi
manual contract adjustments to writewsho the amounts payors owed to DRM
MedAssets breached the parties’ Agreeninntot performing itgevenue-collection
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services according to the parties’ spectimas. As a result of this alleged breach,

DRMC wishes to preclude MedAssets framanefiting from the Master Agreements
liability-limitation provision—or, put anothrevay, DRMC wants to estop MedAssets

from asserting the liability limitation in its favor as a remedy for the breach.

But it is well settled that a party may not use equitable estoppel as a swd
work a positive gain.” 28 Am. Jur. Zdstoppel and Waiver § 30. DRMC md
therefore not increase its rights under domtract by attempting to equitably est
MedAssets from asserting pgraph 9.1’s liability limitation. Neither party disputes
the Master Agreement’s validity. The parties are bound by &rosable contract
negotiated at arm’s length. Fuller, DRMC’s Chief Operating Officer and a la
himself, negotiated the contract on DRMQghalf. There is no indication thj
MedAssets worked some sort of fraud or thospital in drafting the Agreemen
DRMC may not circumvent the agreed-npterms at this point simply becau
MedAssets may have breached.

The Court accordingly finds that DRMC’s equitable-estoppel counterclaim
as a matter of law an@GRANTS summary judgment in MedAssets’s favor on t
ground.
D. Breach of contract and the implied coenant of good faith and fair dealing

MedAssets also requests that tl@ourt grant summary judgment i

MedAssets’s favor on its breach-of-contradiml, contending that DRMC breache

the parties’ Agreement by failing to payrfeervices renderednd terminating the
Agreement without providing MedAssets witbtice of the breach and an opportun
to cure.

Under Delaware law, “thelements of a breach a@bntract claim are: (1) :
contractual obligation; (2) a breach of tiailigation; and (3)esulting damages.
Interim Healthcare, Inc. v. Spherion Cor884 A.2d 513, 548 (€. Super. 2005)
aff'd, 886 A.2d 1278 (Del. 2005). A materialeach by one party excuses the ot
party’s counterperformanceBioLife Solutions, Inc. v. Endocare, In838 A.2d 268,
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278 (Del. Ch. 2003). Delaware courts consitther elements set forth in Restatem
(Second) of Contracts section 241 in deiamg whether a breach is material, th
discharging the other parg/performance obligationdd.

MedAssets argues that there is nepdie that DRMC breached the Mas
Agreement and SOWs by faily to pay for services meered and terminating th
Agreements without providing MedAssets witbtice of breach and an opportunity
cure. MedAssets points out that paragraflof the Master Agreement provides th
“the non-breaching Party shaltovide written notice of such breach to the other P
and the breaching Party shall have third@)(days to cure the breach as provig
herein.” (Strople Dep. Ex. 1.) DRM&so never contested the $1,985,068.79 am(
that MedAssets notified DRMC was pakte. MedAssets alies that DRMC now
owes $2,257,227.98. Finally, MedAssetniends that DRMC cannot pursue
breach counterclaims, because the liabliityitation provision in paragraph 9.1
eliminates the damages element of éholsims—a prerequisite to relief.

In contrast, DRMC contendlat MedAssets terminated the contract through
impossible-to-comply-with February 8, 20@i8@mand letter. DRC argues that both
parties knew that the hosgitould not pay $1,98068.79 within 30 dgs of the date
of that letter, so the letter effectively sedvas a termination.In the alternative,
DRMC asserts that the lettenrtstituted an anticipatory repudiation, thereby justify
DRMC'’s nonperformance.

The parties have argued several differeases for breach of contract by t
other party. But the Court cannot consideshem isolation; the¢imeline of events is

crucial in a breach-of-contract action likasttone. One must focus on which patf

breached first and whether that breacls weaterial—thus entitling the other party
discharge its counterperformance.

The first action that could possibly caiiste a breach of the Agreement he
was MedAssets allegedly providing subpdliig and collection services. Under
least the Master Agreement and SOW 2 diesets had an obligation to submit t
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final bills to the payors, collect the rdmrsements, post them to DRMC’s Patig
Accounting System, and then follow up on thenials. In turn, DRMC had to pa
MedAssets a percentage of the funds collected.

Nt
Yy

But the parties hotly dispute whether Mes$&ts held up its end of the bargajin.

The parties agree that MedAssets would lav@ake manual coraictual adjustments
on occasion to correct expected-reimbursemmiscalculations by the Contra
Management System. But IMT argues that MedAssets was given an inch but t
a mile with the manual adjustmentsitimately making manual contractu
adjustments just a day or two after the bill dropped and using multiple $!
adjustments to circumvent the system limits. DRMC also asserts that instg
conducting any follow-up work on payor denials, MedAssets employees s
adjusted the bills down to zeand then corrected the asljonents accordingly after
payor reimbursed all or part of a claim. Noe disputes that if these allegations
true, MedAssets would be in breach of its contractual obligations.

MedAssets disagrees with DRMC'’s cradtual-adjustment allegations.
contends that its employees only adjustalis when the Contract Manageme
System miscalculated an expected reimbarent, DRMC employees listed the wro
insurer, or for certain outpatient sex®s. Diamond’s own investigation confirmg
this argument. MedAssets further deniseng the manual corrections to obviate
billing and follow-up obligations.

This factual dispute is material tdedAssets’s breach-of-contract claim a
DRMC'’s counterclaim. If MedAssets dieach its revenue-management obligatig
then DRMC would not be responsible forypay for that substandard work; that i
MedAssets’'s material breach would diacge DRMC'’s counterperformance. O
also cannot weigh in on which partyrenated the Agreement first until on
determines who, if anyone, breachee &greement prior to termination.

In light of this factual dispute, the CODENIES MedAssets’s Motion on thé
parties’ breach claas and counterclaims.
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E. Conversion counterclaim

Finally, MedAssets argues that DRM@snversion counterclaim fails becau
it has not alleged that MedAssets breachetlity independent frorie contract ang
because Delaware does not recogomaversion of intangible property.

Under Delaware lawgonversion is “any distinct act of dominion wrongfu
exerted over the property of another, in dewifahis right, or inconsistent with it.]
Drug, Inc. v. Hunt168 A. 87, 93 (Del. 1933). IKudora v. SPJS Holdings, LL.O71
A.2d 872 (Del. Ch. 2009), the Chancery Coutthbat a plaintiff must establish “tha
the defendant violated an independtgal duty, apart from the duty imposed
contract.” Id. at 889. Delaware also generatigly permits conversion claims dealin]
with tangible property or intangible gperty merged into a tangible formRes.

Ventures, Inc. v. Be Mgmt. Int’l, Inc, 42 F. Supp. 2d 423, 439 (D. Del. 1999);

Carlton Invs. v. TLC Bedte Int'l Holdings, Inc, No. 13950, 1995 WL 694397, :
*16 (Del. Ch. Nov. 21, 1995).

MedAssets contends that since DRMCgdig that it owns the EOB informatio
as a result of the Master Agreement, DRM&S not alleged th&ledAssets violateg

any duty independent of coatt law sufficient to suain the conversion claim|

MedAssets also argues that electronicrofaiinformation may not properly be th
subject of conversion under Delaware law, because it is not tangible.

But DRMC contends that its “rights” foatient records refimg to the paymen{
of claims arise not from the contract brdm federal law. DRMC points out that th

parties entered into a Business Associlatgeement in Schedule 1 to the Mast

Agreement as required by 45 C.F.R. § 562(e)(2). DRMC asserts that as
business associate, MedAssets had anpengent duty to retn DRMC’s patient
records at the termination of the cadlr under 45 C.F.R. § 164.504(e)(2)(ii)(1),
Health Insurance Portability and Accounitiyp Act (“HIPAA”) re gulation. Finally,
DRMC argues that Delaware courtsave permitted convsion claims for
electronically stored information.
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DRMC'’s arguments with respect to it9dits” to patientinformation do little
to sustain its counterclaim.The inquiry is not whether DRMC has a right to t
information but rather whethé/ledAssets had an independeoty to return it. In g
sense, DRMC is irrelevant to the analysise must instead look solely to MedAsst
and its actions—that is, whether it violatsdme provision other than contract Iz
when it allegedly refused to return the data.

The Court finds that DRMC has nott&slished that MedAssets breached &
duty independent of the parties’ catt. Section 164.502(e)(2) of the HIPF
regulations provides that covered entities must document certain “satisf:
assurances” with a business associate iwritten agreement that complies wi

8§ 164.504(e). The cited regulation statammong other things, that the busing

associate must, “if feasible, return or degtall protected health information receivs
from, or created or received by the bussassociate on behalf of, the covered en
that the business associate still maintaingng form.” 8§ 164.58(e)(2)(ii)(I). But
HIPPA does not create an independentydutRather, 8 164.504(e) sets for
assurances that covered engitraust include in a writteroatract. A breach of thos

assurances accordingly is a breach of ¢batract—not independent of it. Sin¢

DRMC has not established that MedAssets owed any other duty to retur
electronic-claims information, its comgson claim fails as a matter of law.

As DRMC points out, some Delawareuts have permitted conversion clair
relating to electronically stored informationVayman Fire Prot., Inc. v. Premiui
Fire & Sec., LLC No. CIV.A. 7866-VCP, 2014 WL 897223, at *23 (Del. Ch. Mar.
2014) (citing Seibold v. Camulos Partners LMNo. CIV.A. 5176-CS, 2012 WL

4076182, at *22 (Del. Ch. Sept. 17, 2012))thirefore would not be appropriate f
this Court to find that the conversion claim failed because the informatid
intangible.

/1]

/1]
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V. CONCLUSION
For the reasons disssed above, the CoBRANTS MedAssets’s Motion with
respect to DRMC’s equitableteppel and conversion claims arRENIES the
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Motion on all other grounds.
IT IS SO ORDERED.

April 22, 2014

Y 2007

OTIS D. WRIGHT, Ii
UNITED STATES DISTRICT JUDGE

22




