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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
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INSOMNIAC, INC., a California Case No. CV 13-02284-ODW(MANX)
corporation; and PASQUALE
ROTELLA, an individual,

Plaintiffs,

V. PROTECTIVE ORDER ENTERED
PURSUANT TO THE PARTIES'

D DONNIE PRODUQJIONS, INC., STIPULATION

formerly known as DISCO
PRODUCTIONS, INC., a Louisiana
corporation; JAMES D. ESTOPINAL,
JR., aka DISCO DONNIE, an
individual; and DOES 1 through 10,
inclusive,
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Defendants.
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DISCO PRODUCTIONS, INC,, a
Florida corporation and JAMES
DONALD ESTOPINAL, an individual,

Counterclaim Plaintiffs,
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V.

PASQUALE ROTELLA, an individual
and INSOMNIAC, INC., a California
corporation,
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Counterclaim Defendants.
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Pursuant to Rule 26(c) of the FeddRales of Civil Procedure and based gn

the parties’ [Proposed] Stipulated Brctive Order Governing Confidential

Information (“Stipulation”) filed on Odber 29, 2013, the terms of the protective

order to which the parties have agreesl @topted as a protective order of this

Court (which generally shall govern the pi@tphase of this action) except to the

extent, as set forth below, that those teimave been substantively modified by t
Court’'s amendment of paragiaV. A. of the Stipulation.

The parties are expressly cautioned thatdesignation of any information,
document, or thing as Confidential, Highly Confidential — Attorneys’ Eyes Onl
other designation(s) used the parties, does not, in and of itself, create any
entitlement to file such information, docunteor thing, in whole or in part, under
seal. Accordingly, reference to this Rrcive Order or to the parties’ designatio
of any information, document, or tig as Confidential, Highly Confidential —
Attorneys’ Eyes Only, or other designat{e) used by the parties, is wholly
insufficient to warrant a filing under seal.

There is a strong presutign that the public has a right of access to judic

proceedings and records in civil casescdnnection with non-dispositive motions,

good cause must be shown to suppottirgfunder seal. The parties’ mere
designation of any infornti@n, document, or thing as Confidential, Highly
Confidential — Attorneys’ Eyes Only, other designation(s) used by partigses
not --without the submission of competst evidence, in the form of a
declaration or declarations, establishinghat the material sought to be filed
under seal qualifies as confidential, pvileged, or otherwise protectable--
constitute good cause.

Further, if sealing is requesteddannection with a dispositive motion or
trial, then compelling reasons, as oppoegood cause, for the sealing must be
shown, and the relief soughtadhbe narrowly tailored to serve the specific interg
to be protectedSee Pintos v. Pacific Creditor&ss’n, 605 F.3d 665, 677-79 (9th
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Cir. 2010). For each item or type of infaation, document, or thing sought to be

filed or introduced under seal in conneatiwith a dispositive motion or trial, the

party seeking protection must articeatompelling reasons, supported by specific

facts and legal justification, fahe requested sealing ordékgain, competent
evidence supporting the application tdile documents under seal must be
provided by declaration.

Any document that is not confidentialj\pleged, or otherwise protectable

its entirety will not be filed under sealtife confidential portions can be redacted.

If documents can be redacted, then actmthversion for public viewing, omitting
only the confidential, privileged, or otherwise protectable portions of the docu
shall be filed. Any application thageks to file documents under seal in their
entirety should include an explanatiohwhy redaction is not feasible.
Notwithstanding any other provision ofiglProtective Order, in the event

that this case proceeds to trial, all imf@tion, documents, andings discussed or
introduced into evidence #tal will become public and a#able to all members o
the public, including the press, unless suffitieause is shown in advance of trig

to proceed otherwise.

TERMS OF PROTECTIVE ORDER

|. SCOPE

This Protective Order shall apply to and govedocuments, information, ar
other matter produced or furnished during the course of discovery in the abov
captioned proceedings pursuant to the Fadeules of Civil Procedure, the Loca
Rules of the above-entitled Court (“Local Rsilg or otherwise, to the extent sucl
materials are designated @mstituting or containingGonfidential Information
pursuant to Section Il of thiBrotective Order. ThisProtective Order does not
affect the enforceability of any existing confidentiality agreements, confidentig

provisions, or protective orders governohgcuments, information, or other matte
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produced in connection with this #an, including, but not limited to,
confidentiality agreements, protective ordensrestrictions on the dissemination
materials collected or createdthre course of other litigation.
II. DEFINITIONS

A.  “Action” shall refer to the bove-entitled proceedings in the
United States District Court for the Central District of California.

B. “Designating Party” shall meamparty or third party that
designates informatioas confidential pursuartb Section IIl below.

C.  “Furnishing Party” shall meangarty to the Action, or a third

of

party subject to subpoena, on behalf ofchidocuments, things, or information are

furnished or produced in connection with the Action.

D. “Receiving Party” shall meangarty to the Action to which

documents, things, or information are fuhred or produced in connection with the

Action.

E. “Confidential Information” shll mean confidential or
proprietary business, personal, or techni@rmation that is not generally know
and that the Designating Party would not ndiynaveal to third parties, or would
cause or require third parties to maintairconfidence, that is designated with a
legend set forth isection Il hereof.

F.  “Counsel” shall mean counsel of record for a party to this
Action and secretarial, cleal, and paralegal personnel assisting such counsel
“Counsel” shall not include persons enga@e retained by or on behalf of any
party as an Expert Consultant.

G. “Expert Consultant” shall meamny person other than Counse
who is retained or sought to be retaifgdor on behalf of a party to the Action tg
advise and assist in the preparatiad aresentation of the party’s case. For
purposes of thi®rotective Order, Expert Consultanshall include individuals

retained as experts, whether or not designated to testify at trial.
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[ll. DESIGNATION OF INFORMATION

A. Documents, information, and othmatter produced or furnished

|4

during the course of the Action, inicling, without limitation, documents,
information, and matter produced irsppnse to requests for production of
documents, to interrogatories, to requéstaadmissions, to subpoenas, or during
depositions, may be desidad as constituting or containing Confidential
Information, prior to producing or fuishing the documents or things, by placing
on each page and each thing to whiuh designation appbea legend stating
“CONFIDENTIAL” or “HIGHLY CO NFIDENTIAL — ATTORNEYS’ EYES
ONLY.” The Designating R&y shall make this degnation based on its good faith

determination that such designation applies.

B.  For information produced in some form other than documentary

and for any other physical items, the [@msiting Party shall affix in a prominent
place on the exterior of the container ontainers in which the information or item
is stored the legend stating “CONREDNTIAL,” or “HIGHLY CONFIDENTIAL
— ATTORNEYS' EYES ONLY.”

C. The parties agree Confidentiafbnmation may include, but is

in no way limited to, non-publitnancial information, acaunting records, financia
and business models, and trade secrets. Pursusetttton VII below, any party’s
inadvertent failure to mark such materiatsconstituting or containing Confidential
Information shall not corisute a waiver of it€laim to confidentiality.

D. If a third party produces documents or information of any other

y

kind pursuant to a subpoena or otherwaksuch documents shall be provisional
designated as Confidentiaformation subject to the provisions péragraph IV.
B. (“Confidential”), until fifteen (15) dayafter all of the partig to the Action have
received the documents, unless the partieswtbe agree in writing. If a party to

the Action believes that any documentsndormation produced by a third party

—+

constitute or contain Confidential Informati of the party or of its past or presen
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affiliates, employees, or customers, gagty to the Action may designate it as
constituting or containing Confidential Infoation within fifteen (15) days of
receipt of the information by notifyinidpe other parties of the documents or
information it deems to constitute ayrdain Confidential Information, and re-
producing the pages constituting or conitag Confidential Information with one ¢
the legends set forth in paragraph Ill. Ahereafter, the documents or informatig
will no longer be deemed Confidential Infieation for purposes of this Protective
Order, except to the extent so desigdatghin such fifteen (15)-day period.
E. Forinformation presented orally at deposition, a confidentia|
designation may be made on the recordughoa request that specific informatio
provided in response to questions be designated by the deposition reporter a
“Confidential” or “Highly Confidential— Attorneys’ Eyes Only”; such a
designation made on the record shaleffective immediatgl. Additionally, a
party or third party magesignate deposition inforrian as “Confidential” or
“Highly Confidential —Attorneys’ Eyes Only” by giving written notice (via e-m;
letter, or otherwise) transmitted to all pas and to the coureporter on or before
the date that the signed transcript anefoata are due. Those portions of the
transcript of a deposition session for whiwo designation was made on the reca
shall be provisionally designatas “Confidential” and subject to the provisions
paragraph IV. B. until the date that the signé@nscript and/oerrata are due.
Thereafter, the transcript will no longee deemed Confidential Information for
purposes of this Protective Order, exdepthe extent so designated at the
deposition or in a written notice, by lettermail, or otherwise, transmitted to all
parties and the court reporteitiin the time specified above.
IV. DISCLOSURE OF CONFIDENTIAL INFORMATION
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A.  Confidential Information shall be used solely for the purpose of

conducting this Action anfibr no other purpose.




© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRRER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

B.

Confidential Information dggnated as “CONFIDENTIAL”

may be disclosed to Counsel for the Reiog Party, including in-house counsel

supervising this matter, amday be disclosed by Counsel for the Receiving Par

the following additional persons only:

(1)

(2)

3)

(4)

(5)
(6)

(7)

The parties and the current and former employees of such
parties (or their parent, subsidiary, or other affiliated ies}it
whose assistanc@ounsel requests for purposes of this
litigation;

The Court, the jury, members ofktistaff of the Court, and othg
persons present during trial whose functions reasonably
necessitate access to Confidential Information, subject to th
procedures set forth in paragraphs V. A. through D., inclusi\
hereof;

Qualified court reporters takg testimony in the above-
captioned proceedings, and necessary stenographic and cl¢
personnel thereof;

Percipient witnesses at defi@s, or in preparation for
deposition testimony or trial, pvided that such witnesses are
not permitted to retain thed@fidential Information following
the preparation session or deposition;

Expert Consultants, and their ployees, of the Receiving Part
Non-technical jury or trial consulting services retained by
Counsel for a party; and

The author of the document thre original source of the
information, and those persoreasonably believed to have
received the document or be knowledgeable about its conte

the ordinary course of business.
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C. Confidential Information designated as “HIGHLY
CONFIDENTIAL — ATTORNEYS' EYES ONLY” maybe disclosed to Counse
for the Receiving Party, including in-houseunsel supervising this matter, and
may be disclosed by Counsel for the Reiog Party to the following additional

persons only:

(1) The Court, the jury, members oftistaff of the Court, and other

persons present during trial whose functions reasonably

necessitate access to Confidential Information, subject to the

procedures set forth in paragraphs V. A. through D., inclusive,

hereof;

(2) Qualified court reporters takg testimony in the above-

captioned proceedings, and necessary stenographic and clerical

personnel thereof;

(3) Non-technical jury or trial consulting services retained by
Counsel for a party; and

(4) The author of the document thre original source of the

information, and those persoreasonably believed to have

received the document or be knowledgeable about its contents ir

the ordinary course of business.
D. Confidential Information may be disclosed to those persons

identified in paragraphs B. (5) through®) and C. (3) aboverovided that, prior

to the disclosure of any Confidential Infieation to such persons: (a) the person

shall have been informed of the confidahtiature of all Confidential Information

and the need to limit its use strictlyttoe purposes permittedree, and shall agree

to be bound by such restrictigrend (b) the person shall execute and deliver to
party providing such Confidential Infoation (who shall retain the executed

original in perpetuity and promptly prale an executed copy to the opposing pa

the
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upon request) the written “Non-Disclosure Agment” in the form attached here
asExhibit A .
V. USE OF CONFIDENTIAL INFORMATION

A. Inthe event that any brief, m®randum, or other paper to be
submitted to the Court by or on behalfaoReceiving Party contains Confidentia
Information of another party or tlimparty, the Receiving Party shallomit an
application to file the Confidentialnformation under sealyhich application

shall comply with the requirements ofLocal Rule 79-5 and this Protective

Order. If the Furnishing Party is a third pamyho or which produced information

pursuant to subpoena and dgsited some or all of thatformation as Confidentia
Information, the Receiving Party submtjithe Confidential Information to the
Court shall provide contemporaneous notice to the Furnishing Party that its
Confidential Information has been submitted to the Cwiiht an application to
file such Confidential Information under seal.

B. All documents and copies of daments, made, drafted, or

prepared by or on behalf of a Receivipgrty that contain, memorialize, or

summarize Confidential Inforation, including, without limitation, attorney notes

[0

or abstracts or other derivative documents or things, shall be handled as if they we

designated pursuant to Section Il hereof.
C. Counsel for Receiving Partiand Expert Consultants of

Receiving Parties: (1) shall maintat documents and things containing

Confidential Information in a secure péathat is reasonably inaccessible to anypne

other than those persons authorized under this Protective Order to receive such

information; and (2) shall k& reasonable steps to ensure that such information
not disclosed to such other persons.

D. Inthe event of any disclosure Gbnfidential Information to an
person or entity that is not permitted tyg terms hereof, the Receiving Party tha

made the disclosure dhaipon learning of it:
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(1) Immediately notify the person entity to whom the disclosure
was made that he, sheibhas received Confidential
Information subject to this Protective Order;

(2) Immediately make all reasonal@fforts to preclude further
dissemination or use by the person or entity to whom disclosure
was made; and

(3) Immediately notify the Designatirgarty of the identity of the
person(s) or entity to whoulisclosure was made, the
circumstances of the disclosuamd the steps taken to ensure
against the dissemination or use of the information.

VI. PROTECTED MATERIAL SUBPOE NAED OR ORDERED PRODUCED
IN OTHER LITIGATION

A. If a Receiving Party is served hynon-party with a subpoena or
an order issued in other litigation thadwd compel disclosure of any informatiot
or items designated in this Acti as “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL— ATTORNEYS’ EYES ONLY,” the Receiving Party must so

notify the Designating Party, in writing moore than ten (10) court days after

—

receiving the subpoena or order. Saolification must include a copy of the
subpoena oraurt order.

B. The Receiving Party must alsamediately inform in writing
the non-party who caused the subpoenaderaio issue in the other litigation that
some or all the material covered by themoena or order is the subject of this
Protective Order. In addition, the Rageg Party must deliver a copy of this
Protective Order promptly to the non-pairt the other action that caused the
subpoena or orddo issue.

C. The purpose of imposing these duties is to alert the interested
parties to the existence of this Proteet®rder and to afford the Designating Party

in this case an opportunity to try to protect its confidentiality interests in the court

10
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from which the subpoena or order issued. The Designating Party shall bear the

burdens and the expenses of seeking proteatithat court of its confidential

material — and nothing in these provisahould be construed as authorizing or

encouraging a Receiving Party in this Action to disobey a lawful directive from

another court.
VIl. INADVERTENT FAILURE TO DESIGNATE CONFIDENTIAL
INFORMATION

A. Inadvertent failure to designadecuments or other information

as Confidential Information at therte of production may be remedied by
supplemental written noticdf such notice is given, thidentified materials shall
thereafter be fully subject to this Reotive Order. A Furnishing Party’s
inadvertent or unintentional disclosure@dnfidential Information, without the
confidentiality designation, shaot be deemed a waiver whole or in part of the
Furnishing Party’s claim of confidentiality, either as to the specific information
disclosed or as to any other informatrehating thereto, on the same or related

subject matter.

B.  Any such inadvertently or uninteanally disclosed Confidentia

Information shall be desigted as soon as reasonably possible after the Furnishing

Party becomes aware of the inadvertentrontentional disclosure. Counsel for the

Furnishing Party with assistance oétReceiving Parties shall thereafter:

(1) Use reasonable efforts to retrieadesuch particular documents,

things, or information, and atlopies thereof, from any person
not authorized by thiBrotective Order to receive such
materials;

(2) Mark the particular documentsjnigs, or information, and all
copies thereof, with the apypriate legend as set forth in

Section lll; and

11
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(3) Treat the document, thing, or imfoation, all copies thereof, at
any notes or other documents incorporating such informatio
accordance with the designation.

VIIl. CHALLENGES TO CONFID ENTIALITY DESIGNATION

A. If a Receiving Party disputesdasignation of information as
constituting or containing Confidential Information or disputes the level of
protection designated for the informatidne Receiving Party may at any time
notify the Designating Party in writing of tiparticular designation that is dispute
and the basis for disputing the designati@uch notice shall be delivered in a
separate writing so as to notify tBesignating Party of the documents so
challenged, and shall set fortvith particularity the grounds for the challenge to
each document or category of documents.

B. Inthe event written notice of an objection to the designation

information as constituting or containi@pnfidential Information is served

pursuant to the preceding paragraph, tisputiants shall first attempt to resolve

such dispute in good faith on an informasisa The Designating Party shall, withi

forty-five (45) days aftesuch written notice was praled or such other time to
which the disputing parties may agreét) re-produce any documents as requirg
to reflect a changed designation agreed upotine parties; and/or (2) as to those
documents for which the dispute canhetresolved, either (a) produce the

documents as demanded in the ReceivingyRRambtice of objection, or (b) file a

motion with the Court seeking a determination that the information was prope

nin

d

of

designated. The DesignatiRgrty shall carry the burden of persuasion on such a

motion to establish that the informatiaas properly designated. Prior to the
determination of such motion, the Partsdsll treat the disputed information as
though it were properly designated.

C. Any party required to move thGourt for relief under the

provisions ofparagraph VIII. B. as a result of writn objections asserted by a

12
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Receiving Party prior to the entry of ttisotective Order shall have forty-five (45
days from the entry of thiBrotective Order to bring its motion.
IX. INADVERTENT OR UNAUTHOR IZED DISCLOSURE OF
PRIVILEGED INFORMATION

The inadvertent or unauthorized disclasof information or documents tha
a Furnishing Party believesmstitute, contain, or reflect information otherwise
protected by the attorney-client privilegbe work product doctrine or any other
privilege or immunity from discoverf/Privileged Information”), shall not
constitute a waiver or estoppel with respto such Privileged Information, or

generally of any such privilege or munity or other ground for withholding

production to which the Furnishing Padyany other person would otherwise be

entitled. Upon learning of any such dvertent or unauthorized disclosure of
Privileged Information, the Furnishing ®ashall promptly provide notice to the
Receiving Party directing that all copies of documents containing such Privile
Information be returned to the FurnishiRgrty or destroyed and barring any par

from using or retaining those documentsny copies thereof in the action or

otherwise. All parties receiving such rogtishall immediately return all copies of

the Privileged Documents described in tloéice, shall deletsuch material from
any litigation-support or other database, shall destroy all notes or other work
product reflecting the contents of suchtenel, and shall not use such Privileged
Documents; provided, however, that anytpaeceiving such notice, after returni
the Privileged Documents, mayove within thirty (30) days after receiving such
notice and on reasonable notice, and @mugds other than the inadvertent or
unauthorized disclosure of such datents, for an order challenging the
designation of such documents as Privileocuments. If, and only if, the party
receiving notice of inadvertent or unautlzed disclosure of Privileged Documen
elects to move for such an order, thatty shall be permittet keep only one cop

of the Privileged Document for the sole purpossuifmitting such copy with the
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Courtfor filing under seal when making its tren. The parties agree that
permission to keep the one copy for the sole purpose of filing it with the Cour
under seal shall not be grounds for arguhmg the document is not privileged or
that any privilege was waived. Therfias agree that the terms in t&isction do
not in any way limit or altethe parties’ existing oblig@ns under the applicable
law.

X. CONCLUSION OF LITIGATION

A. No later than three (3) monthdefthe final termination of the
Action, including the exhaustion of angpeals and cross-appeals and requests
discretionary review, each person or paiipject to the terms of this Protective
Order shall either: (1) return all Confidential Information produced by other p
to each respective Furnishing Party (except to the extent such designated
information is maintained on electromwedia and cannot be returned, in which
case such designated information shakktased or otherwise destroyed); or
(2) destroy all Confidential Information produced by otbarties. Nothing herein
shall obligate any persar party to destray (i) attorney work product, including,
without limitation, attorney notes onemos and deposition summaries; (i) any
transcript of any deposition, hearing,toal proceeding; or (iii) any pleading or
paper served on another party ited with the Court in the Action.

B.  Notwithstanding the foregoing, Receiving Party shall be
permitted to designate, in ittng and no later than one (1) month after the final
termination of the Action, any Confidentig@formation it believes, in good faith,
necessary for its counsel to maintain after the termination of the litigation for
purposes of reference and use in the event of further disputggation between

the parties. Upon giving this noticeetReceiving Party may keep one (1) copy

any such designated Confidential Infotroa, subject to the on-going protections

of this Protective Order. If any disgstarise out of such designations, the

disputants shall attempt to resolve such despirt good faith on an informal basi
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C. This Court shall retain jurisction over the Action following its
termination (whether by judgment, settlatheor otherwise) for the purpose of
enforcing this Protective Order.

XI. AMENDMENTS OR MODIFICATIONS

A.  This Protective Order may be anded by agreement of coung
for the parties to thiBrotective Order and approval of the Court in the form of g
stipulation that shall beléd with the Court. Any party may, on motion and for
good cause shown, apply to the Court for modification of this Protective Orde

B.  This Protective Order shall beme effective immediately upor
its entry by the Court. The partiagree that, pending the entry of tRi®tective
Order by the Court, any prodion of documents or information will be subject t
the terms of this Protective Order.

C. Nothing in this Protective Order precludes the entry of
additional protective orders in the Actiohsuch additional protective orders are
appropriate.

XIl. MISCELLANEOUS
Nothing herein limits the ability of a pgror third party to use or to disclos

its own Confidential Information.

DATED: November 5, 2013 7%‘3&31’ & ”521,

sel

|

=

MARGARET A. NAGLE
UNITEDSTATESMAGISTRATE JUDGE
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EXHIBIT “A”

NON-DISCLOSURE AGREEMENT

| certify that | have carefully read tiirotective Order (“Order”) in the case

of Insomniac, Inc., et al. v. D Donnie Productions, Inc., et al., Case No. CV 13-
02284-ODW(MANX), and that | fully undstand the terms of the Order. |

recognize that | am bound by the terms &f @rder, and | agree to comply with

those terms. | hereby consent to pleesonal jurisdiction of the United States

District Court for the Central District @alifornia for any proceedings involving

the enforcement of the Order.

Executed this day

of

.20 | at

Signature

Name

Affiliation or Company

Business Address

Home Address




