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3 UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
9
10
KEVIN SMYTH, INDIVIDUALLY AND No.: CV-13-03008 (RGK) (PJWXx)
11} ON BEHALF OF ALL OTHERS
12 | SIMILARLY SITUATED, [PROPOSED]
CONFIDENTIALITY ORDER
13 Plaintiffs,
14
15 VS. DISOVERY MATTER
16 | YU CHANG, YAU-SING TANG, XIAO
RONG TENG, CHINAGRITECH, INC.,
171 GENE MICHAEL BENNETT, MING
18 | FANG ZHU, ZHENG “ANNE” WANG,
CHARLES LAW, LUN ZHANG DAI, AND
191 HAI LIN ZHANG
20
Defendants
21
22 For good cause appearing for the gmirthis Confidentiality Order under
23 | Federal Rule of Civil Procedure 26(c),
24 It is hereby ORDERED that:
25
- 1. This Confidentiality Order shailovern the handling, disclosure and
o7 use of all information that is furnished orally, in writing, by visual inspection of
otherwise, by, through or on behalf aiyaparty or any thirgbarty (the “Producing
28
0
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Party”) to any other party (the “ReceiviRagrty”) in connection with discovery to
be conducted in the above-entitled action (the “Litigation”).

2.  “Confidential Information,” as sl herein, means information of an
type, kind or character which is designated “Confidential” by any of the partie
the action or other pers@)(producing the information (including nonparties),
whether it be a document, informatioontained in a document, information
revealed during a deposition, informationealed in an inteagatory answer or
otherwise. In designating informatias “Confidential,” tle Producing Party will
make such designation only as to th&imation that it in good faith believes is
confidential within the meaning of Rug6(c) of the Federal Rules of Civil

Procedure and as further defined below. Information or material which is available

to the public, including press releases, lputbocuments filed with the Securities
and Exchange Commission, and the like shadlbe classified as “Confidential.”

Confidential Information includes or constitutes, but is not limited to, sensitive and

nonpublic business personnel informatior)uwling financial or tax information,
addresses, phone numbers and Socialrf@gcuwmbers; trade secrets; sensitive
proprietary or confidential researchyd®pment, commercialon-public financia
information, commercially sensitive infoation, or personal information. The
parties will make a good-faith effort tse the “Confidentiadesignation only
when needed.

3. “Highly Confidential-Attorney’sEyes Only Information” describes
extremely sensitive Confidential Informatidisclosure of which to a party or nor
party would create substantial risk of seis injury that could not be avoided by
less restrictive means. Tharties will make a good-faith effort to use the “Highl
Confidential-Attorneys’ Eyes Only” designation only when needed.

4, Confidential Information or Highly Confidential- Attorneys’ Eyes
Only Information produced or exchanged in the course of this litigation shall
used solely for the purpose of prosecgtidefending or attempting to settle this
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Litigation and for no other ppose whatsoever, and shall not be disclosed to any

person except in accordaneéh the terms hereof.

5. Except by agreement beten the parties or furtherder of this Court
information designated as Confidentialormation under thi€onfidentiality
Order shall not be disclosed toyaperson other than the following:

(@) Counsel representing the named parties in the litigation,

including in-house counsel and co-counsetajemals, clerks, seetaries, and other

persons employed or retainky the named parties’ counsel to assist counsel in
preparation of this litigation (collectivereferred to as a party’s “legal team”);

(b) Counsel representing any insurer or indemnitor of any
Defendant, including the insurerds indemnitor’s legal team;

(c) The named parties, includinfioers or employees of any part
to this action that are assisting counadahe prosecution or defense of this
Litigation;

(d) Actual or potential independeexperts or consultants;

(e) Any person who authored, or has previously received or is
reasonably believed to have been provideckss to the material in the ordinary
course of his or her business;

()  Any actual or potential deponenit witness, including former
employees, officers or agents of a partydalerical employees associated with t
deponent or witness), provided that thera reasonable basis to believe that sug

person will possess relevant informatiorkaowledge regarding such material or

will give relevant testimany regarding the material, and for the purposes of

refreshing recollection or impeachment;

() Any court reporter or other person involved in recording
deposition testimony in thigigation by any means aratting in that capacity;
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(h)  The Court (and any appellateurt) and any persons employe

by the Court whose duties require accesbéoConfidential Information, including

court personnel, jurorsd alternate jurors; and

(i)  The person(s) (including tldrparties) who produced the

[®X

particular Confidential Information in gstion, and any officer, employees or agent

of such producer.

6. Except by agreement beten the parties or furtherder of this Court
information designated as Highly Confidiexh— Attorneys’ Eyes Only under this

Confidentiality Order shall not be disclast any person other than the following:

(@) The Court and any Court 8tand administrative personnel;

(b) Counsel for any party to thistigation, including support staff
of such counsel;

(c)  Any court reporter employed this Litigation and acting in tha
capacity;

(d) Expert or consultants reta by counsel to assist in the
preparation of this Litigation or to testify at trial or at any other proceeding in t
Litigation;

(e)  Any person identified as having authored or previously rec
such information designated as Highlgr@idential-Attorneys’ Eyes only and

()  Actual or potential witheswhose testimony is being taken
before trial, at any hearing, or at traa whose testimony is reasonably anticipate
to be taken before trial, any hearing, or at tria/here the Highly Confidential-
Attorney’s Eyes Only Information igasonably anticipated to relate to the
witnesses’ testimony. Such disclosuralsbe limited to fact withesses whose
identity has previously been discloseddre the date of testimony, whether by
notice of deposition, trial witness lists, otherwise. Witnesses shown Highly
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Confidential-Attorneys’ Eyes Only Inforation shall not be allowed to retain
copies.

7. Counsel desiring to reveabffidential Information or Highly
Confidential-Attorneys’ Eyes Only Information to any persons referred to in
Paragraphs 5 or 6 shall imfo such person that tmeaterial is subject to a
confidentiality order anghall provide such pesa with a copy of this

Confidentiality Order befordisclosure of any materidesignated as Confidential.

Any person who receives this Confidetity Order and is provided with any
material designated as Confidential ogkly Confidential-Attorneys’ Eyes Only
shall execute an Acknowledgement in them attached as Exhibit A hereto and
agree to be bound by this Confidentiality Qread to be subject to the jurisdictig
of this Court for any proceedings related to the enforcement of this Confident
Order. Counsel for the party who providid@ Confidential Information or Highly
Confidential-Attorneys’ Eyes Only Infornian to the persons listed in Paragrapl
or 6 shall retain all original signed tiicates obtained from any person pursuan
this Paragraph. Executed ERlts A shall not be discovable except as required t
enforce this Order or as otherwidlaed under the FeddrRules of Civil
Procedure and case law interpreting those rules.

8. Information designated Confidenta Highly Confidential-Attorneys
Eyes Only under this Confidentiality Ordeso may be disclosed if: the person ¢
non-party making the designaii consents to such disclosure; the Court, after
notice to all affected persons, allowskuisclosure or the party to whom
Confidential Information or Highly Confehtial-Attorneys’ Eyes Only Informatio
has been produced thereafter becomes atigltgto disclose the information in
response to a lawful subpoena, provitieat the subpoenaed party gives prompt
notice to counsel for the party which made the designation, and permits coun
that party sufficient time to interverand seek judicial protection from the
enforcement of this subpoena, includinghaiit limitation entry of an appropriate
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protective order in the action which the subpoena was issued.

9. (@) Documents producedtims action may be designated as
“Confidential” or “Highly Confidential-Atorneys’ Eyes Only” by marking each
page of the document(s) so designatetl a stamp stating “Confidential” or
“Highly Confidential-Attorneys’ Eye®©nly.” The “Confidential” or “Highly
Confidential-Attorneys’ Eyes Only” degmation shall be stamped in a size and

location which makes the designation readipparent and ia manner which does

not conceal or affect the legality or cent of the document. The “Confidential”
“Highly Confidential-Attorneys’ Eyes Ay’ designation shalbe affixed to any
document produced or generated in therse of this litigation which mentions,
discusses, or comments upon any Confidéimformation or Highly Confidential-
Attorneys’ Eyes Only Informain. In lieu of marking the original of a document,
the original is not produced the Produckarty may mark copiehat are produce
or exchanged. Originals shall be preserved for inspection.

(b)  Any Confidential Information or Highly Confidential-Attorney
Eyes Only Information that is not reckd to documentary, tangible, or physical
form, and that is otherwise not readilgsignated as “Confidential” or “Highly
Confidential-Attorneys’ Eyes Only” pursusto the preceding paragraph, may bg
designated “Confidential” or “Highly @nfidentially-Attorneys’ Eyes Only” by
informing counsel for the parties in wrigrthat it is “Confidential” or “Highly
Confidential-Attorneys’ Eyes Only.”

10. (a) Any deposition transcript or videotaped (or otherwise recor
deposition containing Confidential Inform@n or Highly Confidential-Attorneys’
Eyes Only Information be marked tve cover “Confidential” or “Highly
Confidential-Attorneys’ Eyes Only” and alindicate as appropriate within the
transcript and on the videotape or otherarding that the Information has been ¢
designated. Information (including exhibiticlosed at the deposition of a party
one of its present or former officersrelitors, employees, agents or independen
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experts retained by counsel for the purposthisflitigation, or (b) the deposition ¢
a nonparty (which information pertainsdgarty) may be dggnated by any party
as Confidential Information or Highigonfidential-Attorneys’ Eyes Only
Information by indicating on the recordthe deposition that the relevant portion
of the testimony are Confidential Infoation or Highly Confidential-Attorneys’
Eyes Only Information and are subjecthe provisions of this Confidentiality
Order. Counsel may make a blankesigeation of a deposition in its entirety
during a deposition. Designating counsel thaéezaghall designate specific pages
the transcript or parts thereof as ddehtial or Highly Confidential-Attorneys’
Eyes Only no later than 30 days after recefghe final deposition transcript, afte
which time any blanket designation ofl@position in its entirety shall expire.

(b) At deposition, the disclosing party shall notify the reporter o
the record if any Confidential Informati or Highly Confidential-Attorneys’ Eyes
Only Information produced by a nonpartydisclosed. Any party or producing
nonparty may also designate infornoatidisclosed at such deposition as
Confidential Information or Highly Confehtial-Attorneys’ Eyes Only Informatio
by notifying the reporter, all counsel aaord, and any other affected person in
writing within thirty (30) daysof receipt of the transcriphat the relevant portions
of the transcript and the correspondingtipmis of any recording of the depositior|
should be treated as Confidential Infation or Highly Confidential-Attorneys’
Eyes Only Information. If such “Confidé&al” or “Highly Confidential-Attorneys’
Eyes Only” designation is made, the caegtorter shall be directed to affix the
appropriate legend ondlcover page and on all Confidential or Highly
Confidential-Attorneys’ Eyes Only pagestbe transcript, and to each copy ther
(including any recording). Until thirty (3@ays have passed after the receipt of
transcript, the entire transcript and angaieling of the deposition shall be deemé
to contain Confidential Information ¢tighly Confidential-Attorneys’ Eyes Only
Information. The parties nyamodify this procedure for any particular deposition
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through agreement on the record at sdeposition, without further order of the
Court. If filed with the Cout those portions of a deposition containing Confider
Information, either in testimony or exhigj shall be filed with the Clerk of the
Court under seal in the manm@ovided in paragraph 14.

(c) The Designating Party shall besponsible for all additional
costs or fees charged by the court reporéiggncy or company iorder to comply
with the Designating Party@esignations. For example, if the price of obtaining
transcript or videotape of a depositionnsreased by virtue of the Designating

Party’s request to treat certain information Confidential or Highly Confidentialt

Attorneys’ Eyes Only, the Designating Bashall pay to the party requesting the
transcript or videotape the difference betn the price with the designation and
price without the designation.

11. If a party receiving Confidentidformation or Highly Confidential-
Attorneys’ Eyes Only Information leartisat, by inadvertence or otherwise, it ha
disclosed such Information to any pergmnn any circumstance not authorized b
this Confidentiality Order, that party muimmediately (a) notify in writing the
party making the designation of the unauthed disclosure, (b) use its best effor
to retrieve all copies dhe Confidential Information or Highly Confidential-
Attorneys’ Eyes Only Information, (e)form the person or persons to whom
unauthorized disclosures were made offalterms of this Confidentiality Order
and (d) request such person or persorexazute the Acknowledgment attached
Exhibit A.

12. (a) Documents unintentionally produced without designation a
“Confidential” or “Highly Confidential-Attorneys’ Eye®©nly” may be retroactively
designated by notice in writing of each downt by Bates number if designated
such within thirty (30) days after the Producing Party discovers the Confident
Information or Highly Confidential-Attimeys’ Eyes Only Information is
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designation is provided tihe receiving person(s).

(b)  The Producing Party shall be obligated to provide replacement

copies of any redesignated documents or materials with appropriate labeling
receiving person(s) within ten daystbé date of the written notice of the

redesignation, unless otherwise agregabtureceipt of a copy of the redesignated

to the

documents or materials, theceiving person(s) shall promptly destroy, cause tq be

destroyed, or return all copies of the doents or materials in their possession or

reasonably retrievable which do not bda new designation, unless otherwise
agreed. Upon specific writtenqeests to the receiving pergs)) within thirty days
after receipt of the redesigied documents or materiatbe receiving party shall
certify in writing that all copies lackintpe designation have been destroyed or
returned. The Receiving Party shall makgood faith effort to notify each non-
party to whom the Receiving Party prded redesignated docemis or materials
of the redesignation and provide the non-party with replacement copies of an
redesignated documents orteraals. The Receiving Party shall also provide the

Producing Party with the names and contaformation of each non-party to wham

the Receiving Party provideddesignated documents orteraals. The parties to

this litigation shall have no responsibilitiity, or liability, if a non-party receiving

<<

person fails to destroy any documents thaehaeen later re-designated or proviges

a certification pursuant to this paragraph.

(c) Inthe event that two copies of a document or information a
produced under different designations, theemestrictive designation shall apply
provided that the redesignation is &®th in writing by the Producing Party.
Should the receiving party notice any such discrepancy, it shall promptly bring
the Producing Party’s attention.

13. Other than as specifically prded for herein, this Confidentiality
Order does not affect any legal rightpoivilege related tahe documents and
information subject to this Order, and naitpiin this Order shall be construed as
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waiver by any party of the right to objeotthe subject matter of any request for
discovery in this action or to the admisbty of any evidence. Nothing in this

Order is intended to constitute an agreatregarding the scope of discovery. The
entry of this Order shall not be congtd as ordering any party to produce any

documents or information, and shall not constitute a ruling that any documents or

information which may exist arrelevant in any way to¢hssues raised in this
action; nor shall the entry of this Orderrsiing alone, be construed as a waiver by
any party of any privilege or immiuigp with respect to any document or

information. Nothing contained in this Order or any designation of confidentiality
hereunder or any failure to kesuch designation shall beed or characterized hy

any party as an “admission” by a party or a party opponent.

14. (a) A party shall not be obligatemichallenge the propriety of a

(D

designation as “Confidentiabr “Highly Confidential-Attorneys Eyes Only” at the
time made, and a failure to do so shall pr@clude a subsequent challenge thereto.
Failure to object to a designation of confidentiality shall not constitute or be
construed as an admission nor raise &ar@émce that the documents designated as
“Confidential: or “Highly Confidential-Attorays’ Eyes Only” constitute or contain
confidential, proprietary information ong trade secret. A failure to challenge the
propriety of any designation by any paotynonparty does not constitute a waiver
or in any way preclude a subsequent challenge in this or any other action to the
propriety of such designation.

(b) Inthe event a party objects to the “Confidential” or “Highly
Confidential-Attorneys’ Eyes Only” degmation under this Confidentiality Order
by a producing person of any document (at ggereof), the objecting party shall
consult with the Producing Party to attartgpresolve their differences, and the
objecting party shall provide the Producing Party with written notice of its
disagreement and specifically identify ihéormation or restriction on access that
is disputed. The objecting party shall sitaneously provide a copy of this signed
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writing to each party in this litigation. Ifespite good-faith effort, the parties are
unable to reach resolution through the meet and confer process within five cq
days thereafter, the Producing Party shalle ten days tmove the Court for
protection pursuant to Rule 26(c) of thedEral Rules of Civil Procedure; otherw
the document or information shall los&€onfidential or High Confidential-
Attorneys’ Eyes Only designation. Imyasuch motion, the Producing Party has {
burden of establishing that the “Confidiafi’ or “Highly Confidential-Attorneys’
Eyes Only” designation is proper. If a tium is made, any documents or other
materials that have been designatedriftiential” or “Highly Confidential-
Attorneys’ Eyes Only” shall be treates Confidential Information or Highly
Confidential-Attorneys’ Eyes Only Inforation until such times as the Court rule
that such material should not be treated as Confidential Information or Highly
Confidential-Attorneys’ Eyes Only Information.

(c) The parties may, by stipulatigorovide for exceptions to this
Order, and any party may seak order of this Court modiiiyg this Confidentiality
Order. Unless and until otheise ordered by the Court, or agreed to in writing b
the parties (and when appropriate, nonpsgltiall Confidential Information or

urt

se

he
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Highly Confidential-Attorneys’ Eyes Only farmation shall be treated as such and

shall not be disclosed except under the terms of this Order.

15. Inthe event that counsel for any party decides to file with or subn
the Court any Confidential Information Blighly Confidential-Attorneys’ Eyes
Only Information, the Parties shall follow the rules and procedures of the pilot
program. See Dkt. # 67.

16. Neither the provisions of thiso@fidentiality Order nor the filing of
any material under seal shall preverg usthe Litigation of any Confidential
Information, either in openoairt, at any hearing, or at trial, provided that the pa

desiring to use the material gives thievant producer reasonable advance notic¢

that the disclosing party is substantidikely to use the Confidential Information
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in open court. There is no obligationdsclose the exact Confidential document
likely to be used. Inclusion of any Congiatial documents or other information in
any filing with the Court is a prima faciedication that it is substantially likely th
Confidential Information will be used impen court. As to these documents, no
other notice is required.

17. Nothing herein shall impose angtrection on the use or disclosure |
a party of its own Information. Suchsdlosures shall not affect any Confidentia
or Highly Confidential-Attorneys’ Eyes Q)ndesignation made under the terms ¢
this Confidentiality Order so long as thesdbsure is made in a manner that is
reasonably calculated to maintain tlemfidentiality of the information. This
Confidentiality Order shall not prevent otherwise restrict counsel from renderi
advice to their clients, and in the coutisereof, relying on examination of stamp
Confidential Information. Nor shall thiSonfidentiality Order be construed to

prevent any party, its counsel, or its legam from making use as they see fit of

information that was available to the pgbMoreover, no partghall designate as
“Confidential” or “Highly Confidential-Atorneys’ Eyes Only” any document or
information which has previously been degpublicly available. In the event,

however, that a non-party provides Inforratthat was generatéy a party to this

Confidentiality Order and thatarty believes that the Infmation is proprietary an(

Confidential or Highly Confidential-Attomys’ Eyes Only, the party may request
that all copies of such information bamped with whatever designation the par

believes is appropriate withthe provisions of this Order.

18. This Confidentiality Order shall apply to all pas and to all non-
parties producing or receiving Confidaitinformation or Highly Confidential-
Attorney’s Eyes Only Information.

19.  Nothing in this Confidentialit®rder shall be deemed to relieve a
party from producing documents or from makitimely responses or objections t
discovery requests. Nothing in this Comfidiality Order shall be deemed a waiv
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of any party’s rights to oppose productiof any information, whether or not
confidential, upon proper grounds.

20. After the final resolution of tHatigation, including any appeals, a
Producing Party may request, in writinge tthestruction or return of documents
subject to this Confidentiality Order thakre not filed with the Court. The
recipient of such request shall have sixty days in which to return to document
destroy the documents or file a nostiseeking an order upon which good cause
shown that the documents should not berdgstl or returned. Costs of destructi
of documents subject to this ConfidehtiaOrder shall be borne by the party
requesting the destruction or return of documents.

21. The Court shall retain jurisdictiembsequent to settlement or entry
judgment to enforce the terms of tkisnfidentiality Orderand to make such
amendments, modifications and additionghis Confidentiality Order as it may
from time to time deem apgpriate upon good cause shown.

SIGNED AND ENTERED this 19th day ofbecenber, 2013.
Jlisit G LIk

Honorable Patrick J. Walsh
United States Magistrate Judge
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Exhibit A
ACKNOWLEDGMENT OF CONFIDENTIALITY ORDER
| hereby acknowledge that | will becegving Confidential Information or

Highly Confidential-Attorneys’ Eyes Onlywformation pursuant to the terms of a
Confidentiality Order entered inghaction entitled 13-03008 (RGK) (PJWx) on
. | have been given a copyad have read and understand the

Confidentiality Order and | agree to beund by the terms and conditions of that

Order. | understand that: (i) | amrake no copies of any such Confidential
Information or Highly Confidential-Attornesy Eyes Only Information except as i
necessary for use in the above-referdraetion; and (ii) such Confidential
Information or Highly Confidential-Attoreys’ Eyes Only Information and any
copies thereof are Confidential Informatior Highly Confidential-Attorneys’ Eye
Only Information to remain in my pgonal custody until | have completed my
assigned duties, whereupon they are togb@ned to counsel who provided me
with such Confidential Information atighly Confidential-Attorneys’ Eyes Only
Information. | agree not to dissemiaany information derived from such
Confidential Information or Highly Confidéial- Attorneys’ Eyes Only Informatio
to anyone, or make disclosure of any sinfbrmation, except for the purposes o}
the above-referenced proceedings or ampied by the Confidentiality Order or [
further Order of the Court.

Signature Date

Print Name
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