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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
MONICA BRUCE and DONNA Case No. 2:13-cv-03279-ODW(CWXx)

STUBBS, on behalf of themselves and pn
behalf of all others similarly situated, ORDER DENYING PLAINTIFFS’
o MOTION FOR CLASS
Plaintiffs, CERTIFICATION [43] AND
V. DEFENDANT'S MOTION TO
EXCLUDE EXPERT OPINIONS [68]
TELEFLORA, LLC,

Defendant.

I.  INTRODUCTION
Deeply dissatisfied with the florakfrangements they received from Teleflg
LLC, Plaintiffs Monica Bruce and Donratubbs moved to certify a consumer cla
against the online floral retailer. (ECF N&B.) Bruce and Stubbs assert that a c
action is the only way to remedy Telefl@avrongful acts of providing materiall
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inferior floral arrangements and delivagi arrangements long past the anticip
arrival date—or not at all. Teleflora objedio Plaintiffs’ class certification on th
grounds that individual questions of faad law predominate and the Motion
yield far too many individualized inquiriesThe Court finds tat since one woulg
have to assess the contents and qualitgawih arrangementaeived by Telefloral
customers during the class period, Plaistifave not satisfied the commonality
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element. These individualized inquirie®uld also predominate over any classw
issues. The Court therefdBENIES Plaintiffs’ Motion for Class Certification.
. FACTUAL BACKGROUND

Monica Bruce and Donna Stubbs, residenit Texas and Kansas, respective
purchased floral arrangements from Taedl (FAC Y 1314, 44-45, 51-52.
Teleflora is not a florist, nor does hold any flowers in inventory. Id. T 21.)
Teleflora instead maintains a network of maahan 18,000 local florists to fil
customers’ orders and offers over 500 ddfa floral arrangments containing &
unique variety of flowers, greenery, and hard goodsl. Y 21, 26; Martin Decl
9 12.) Customers purchase floral arrangements through Teleflora by v
www.Teleflora.com, selecting products for poiase, inputting specific delivery date
and paying Teleflora. (FB Y 22-23.) Although Teleflora is incorporated

Delaware and headquarteredlins Angeles, Californiait markets and sells floral

products to consumers throughout the Uhiftates via its member-florist networ
various websites, advertisemerdad toll-free phone numberdd.(Y 15-16, 21.)
Teleflora’s website provides an extems photo gallery of all its floral
arrangements for sale.ld( § 22.) Teleflora creatdbhe photographed arrangemer
using the same set of instructions thaember-florists use to construct ti
arrangements. (Martin Decl. § 18.) Alordgsieach color photo, Teleflora provides
generic description of the arrangemeuletailing the types of flowers, vas
approximate height, and sidiAg(ld. T 15;see Walker-Roletter Decl. EXA.) For an
additional charge, customers may also udel add-ons to their floral arrangeme
including balloons, chocolate, or stuffediraals. (Martin Decl. § 13.) During th

checkout process—but before customersclpase their arrangement—the websi

! After carefully considering the papers filed with respect to this Motion, the Court deems the
appropriate for decision wibut oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
In any given description, the arrangement ithez “one-sided,” meaning that the flowers 3

designed to be viewed solely from one sidefadiraround,” meaning thathe arrangement can be

viewed from all angles(Martin Decl. 1 15.)
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displays Teleflora’s substitution policy, wh states that if “the exact flowers or

container you have selected are not availaile expert florists will create a beautif

bouquet with the freshest available flowek&e will only substitute items of equal or

higher value.” Id. 1 19; Ex. K.)

After a customer orders an arrangemmehe member-florist must create the

selected arrangement by following instructiaistating the exact number and type
floral stems, greenery, and hard goods.aifivh Decl. { 16.) Teleflora provides the
instructions to member-florists insitRules and Regulatis handbook. Id. Ex. J.)

Because Teleflora takes 27-percent commission from the retail price on

arrangements, member-florists are left with percent of the retail price to fulfill a
order. (d. § 26.) Teleflora maintains that tiemmission is in line with reasonab
industry standards because each arrangemm@niced according to set profit margif
of approximately 3.5 times the reasonable wholesale cost of the specific flowe
twice the cost of hard goods.ld(f 28.) The prices alsimcorporate a 25-percer
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markup for labor and other costdd.] Moreover, Teleflora does not require member-

florists to fulfill an orde they deem unprofitable.ld; 133.) And if a member-floris

rejects an order, Teleflora will not chartfeem a fee or discharge them from the

member-florist network. I{.)

Bruce purchased two floral arrangemtge after relying on corresponding

photographs and descriptions on Teleflenaebsite. (FAC 1914-45.) On Decemb
21, 2012, she bought a “Sunny Smiles” agament, which was delivered to Silv
Arevalo, her cousin in Virginia. 4. { 44; Bruce Dep. 79:20.) When making H
purchase, Bruce relied upon the arrangement’s online photograph because she
the bright colors would cheer up her cousiRAC § 46, Ex. 11;.) Arevalo then callg
Bruce to thank her for the floral arrangemh About two days later, Arevalo]
daughter Kim emailed Bruce a photographte Sunny Smiles arrangement Arevz:
received. Id., Exs. 3, 4.) Upon viewing thiphotograph, Bruce was “extreme
disappointed” that the arrangement wédmr different and inferior to” the
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representative photograph on Teleflora’'sbgite because there were fewer yell
roses in the delivered arrangement thppeared in the photogph online. (FAC
19 46-47.)

On December 26, 2012, Bruce purchaaé¢dumping for Joy” arrangement fg
her mother. Id. 1 45.) Bruce’s mother receivéus arrangement in Floridald() As
she did with the Sunny Smiles arrangem8ntice did not reviewvritten descriptions
of the product but rather selected théude arrangement because “the combinat
and kinds of flowers and the vas#l looked nice together.” Id. § 47, Ex. 5-6.)
Bruce’s mother also showdtuce pictures of the Jumping for Joy arrangemelat.) (
Again, Bruce found the arrangement to bwmterially inferior because she wj
expecting the deluxe version e fuller with more flowes. When Bruce complaine
to Teleflora about the inferior arrangemenshe received a 30-percent-off coup
which she deemed worthlesdd.(1Y 48—49.) Teleflora didot refund her purchase
(Id. at 149.)

On August 21, 2011, Stubbs ordd two “Rosy Birthday Presentg
arrangements with balloons and chates from Teleflora’s website.ld( at § 51.)

On her purchase order, Stublexjuested that the arramgents be delivered to he

relatives on their birthdays, Septemlde 2011, and September 8, 2011d.)( The
member-florist allegedly incorrectly recorddee delivery date as September 2, 20
and failed to timely deliver the arrangement September 1. (fiemah Decl. § 9.)
Stubbs then called Teleflora requesting th fefund and candked the September ¢

order. (d.) On September 2, 2011, Teleflmefunded Stubbs for the September

non-delivery. (Ex. B.) Stubbs’s credit-casxdmpany also fully refunded her for th
cancelled order.1d.)

In May 2012, Stubbs ordered the “Alwsag Lady” deluxe mangement, with g
balloon and chocolates, to be deliverech&r sister on May 12, 2012. (FAC § 5
Tenumah Decl. § 10.) Because the membmrstl could not fulill the order by May
12, Stubbs accepted May 14, 20&48,an alternative deliwedate. (Tenumah Decl.
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10.) When the member-florist informed T#tea that it could not deliver on May 14
Mother’'s Day, Teleflaa notified Stubbs. I¢. at Ex. B.) Stubbs then cancelled H
order and was granted a full refund on May 15, 201@) (

In their First Amended Complaint, Plaiif's allege claims for violation of
California Consumer Legal Raadies Act, Cal. Civ. Codg88 1750-84; violation of
California’s Unfair Competition Law, Civ. @le 8§ 17200-10; and breach of expr
contract and express wanty. (ECF No. 18.)

On October 1, 2013, Plaintiffs moved fdass certification under Federal Ry
of Civil Procedure 23. (ECF No. 43.) [€#ora timely opposed the Motion. (EC
No. 61.) That Motion is now li@re the Court for decision.

lll.  LEGAL STANDARD

Under Federal Rule of GivProcedure 23(a), a party seeking class certifica
must initially meet four requirements:

(1) the class is so numerous thabhger of all members is impracticable;

(2) there are questions of law fact common to the class;

(3) the claims or defenses of th@mesentative parties are typical of the

claims or defenses of the class; and

(4) the representative parties willifg and adequately protect the

interests of the class.

The proposed class must also satisfieast one of the three requirements lis
in Rule 23(b). Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2548 (2011). R
23(b)(3) states that a class may be maieth where “questions of law or fag
common to class members predominate @rgr questions affecting only individuz
members,” and a class actioowid be “superior to other ailable methods for fairly
and efficiently adjudicating the contragg.” Fed. R. Civ. P. 23(b)(3).

The plaintiff bears the burden of demonstrating that the putative class sa
each of Rule 23(a)’s elements alongh one component of Rule 23(b)Conn. Ret.
Plans & Trust Funds v. Amgen Inc., 660 F.3d 1170, 1175 (9th Cir. 2011 that
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regard,“Rule 23 does not set forth a mere plegdstandard. A party seeking cla|
certification must affirmatively demonstrates compliance with the Rule—that is, |
must be prepared to proveathithere are in fact sufficiently numerous parties, comr
guestions of law or fact, etcDukes, 131 S. Ct. at 2551.

A district court must perform a “rigoroumnalysis” to ensuréhat the plaintiff
has satisfied each of Rule 23(a)’'s prerequisitBskes, 131 S. Ct. at 255Ellis v.
Costco Wholesale Corp., 657 F.3d 970, 980 (9th Cir. 2011). In many cases,
‘rigorous analysis’ will entail some ovepawith the merits of the plaintiff's
underlying claim. That cannot be helpedDukes, 131 S. Ct. at 2551. Whe
resolving such factual disputes in the @xttof a class-certification motion, distri
courts must consider “the persuesiess of the evidence presenteéllis, 657 F.3d
at 982 (holding that a district court mystige the persuasivese and not merely th
admissibility of evidence bearing on classtifieation). Ultimately the decision tc
certify a class reposes within the district court’'s discretiodinser v. Accufix
Research Inst., Inc., 253 F.3d 1180, 1186 (9th Cir. 2001).

IV. DISCUSSION

Plaintiffs define their putative class ab “persons who purchased pre-desigr
floral arrangements from Teleflora’s weéles www.teleflora.com between May ¢
2009, and the present.” (Mot. 2.) PH#is also propose the following subclass:

All persons who purchased prested floral arrangements from

Teleflora’s website www.telefloraom between May 9, 2009 and the

present, requested that the pusdth arrangement be delivered on a

specific day, other than orders fonsaday delivery that were not placed

before 3:00 P.M., Monday—Friday before 12:00 P.M. on Saturdays and

Sundays in the recipient’'s timgone, but whose arrangement was

actually delivered on any other day aot at all, as evidenced in

Teleflora’s books and records.

(1d.)
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A.  Commonality
Rule 23(a)’s commonality element requiregplaintiff to show that there ar
guestions of law or factommon to the classDukes, 131 S. Ct. at 2251. Moreove

the Supreme Court has held that comnlipnaequires a common contention that|i

“of such a nature that its capable of classwide selution—which means tha
determination of its truth or falsity will res@ an issue that isentral to the validity
of each one of the claims in one strok®ukes, 131 S. Ct. at 2551. The focus is 1
just on raising common questions, “evendroves—but, rather the capacity of
classwide proceeding to generate comraaswers apt to drive the resolution of th
litigation.” Id. (internal quotation marks omitted).

Plaintiffs argue that their putativeadls satisfies the commonality requirems
because “Teleflora’s business practices have caused Teleflora to breach al

promises regarding quality to Class menshbend timeliness to Subclass members.

(Mot. 21.) Plaintiffs further contend thdeleflora’s practice of deducting from cla
members’ payments make it impossibler member-florists to furnish flora

arrangements that match the quality of thermgements depicted online. (Mot. 3.

They also assert that dife are common legal questsy such as whether th
photographs on Teleflora’s website congattdefinite offers.” (Mot. 7-8.)

To support this alleged “known systenmoblem,” Plaintiffs cite sales report
from member-florists and other Teleflora @oyees. In a May 2013 Field Summai
Teleflora’s Regional Vice President MikKéalarde remarked that some memb
florists “come to the conclusion that withe high cost of the container, the low S#
we place on the bouquet and the fact thay're getting it at 73% minus transmissit
fee minus all other fees . . . they jush’tanake any money.”(Thigpen Decl. | 8.)

And in a June 2012 report, 8& President Darrellousden notes that “many shops | .

are not making money on the ordénsit they do receive.”I1d. 1 9.) Plaintiffs also
cite a sales report that notes customers bawgplained about Tdlera’s “one-sided”
111
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arrangements and that their expectatirosn online images of floral arrangemerits

have not been metld § 19.)

Teleflora does not specifically addrets& commonality requirement, instead
focusing on whether common legal ardctual questions predominate over

noncommon questions.
Plaintiffs have demonstrated that thare common factual questions applica
to their putative class, such &@sleflora’s pricing policy.See General Tel. Co. of Sw.

v. Falcon, 457 U.S. 147, 159 n.15 (noting thatgeneral policy” could satisfy the

commonality element). But asehSupreme Court made clear Dukes, common

Dle

174

guestions alone are not enoughcertify a class. 131 S. Ct. at 2551. Rather, those

common questions must yield common answers that will resolve classwide issu
uniform manner.ld.

Even if Plaintiffs prove that Teleflarhas a uniform policy of deducting 27

percent from each order, and even if Plainfiifeve that member-flasts are left with

low profit margins, Plaintiffs would hav@roved nothing with respect to each

individual arrangement—and therefore eadlividual claim. This is becaus
Telefora’s pricing policy, though relevant, is not an element of any of Plain

es ir

e
Liffs’

claims. Rather, the operatiissues include how each arrangement looked, the quality

and number of the flowers used, whether superior-quality flowers were subst
and whether the arrangementsatamely delivered. Thesguestions are the heart (
Plaintiffs’ breach claims—and would still beftieinresolved eveif Plaintiffs prove
their common pricing questionsSee Campion v. Old Republic Home Prot. Co., Inc.,
272 F.R.D. 517, 531 (S.D. Cal. 2011) (findingttleven if an insurer had a unifor
policy of encouraging the wrongful deniaf claims, adjudication would requir
individual inquiries to determine whetheetmsurer wrongfully deied each claim).
Plaintiffs contend that the “evidenceecessary to prove the Class membe
claims would be the same regardless oéthbr they brought multitudes of individu
actions or a streamlined class action.” (Mg&). But this is not necessarily true.
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Plaintiffs proved, for example, that C&asember X received an arrangement with

only five roses instead of seven, or tha #irangement was offerior quality to that

depicted online, that evideneeould prove nothing with spect to Class Member Y.

This is because X and Y received differantangements—even if the same stylg
made up of different components and likelym different member-florists. A breag
of one contract is not a breach of all contracts.
The Court thus finds that Plaintiffflave not established Rule 23(a]
commonality requirement.
B. Predominance and superiority
The crux of this case is predominance. The Supreme Court has held tha
23(b)(3)’'s predominance inquiry evaluastéwhether the proposed classes
sufficiently cohesive to warraaidjudication by representationAmchem Prods., Inc.
v. Windsor, 521 U.S. 591, 623 (1997). Theedominance elemens “far more

demanding” than Rule 23(a)’'s commonality requiremehd. at 624. Under the

Supreme Court’'s recent decision @omcast Corp. v. Behrend, damages must b
“capable of measurement on a classwidedjdsiestablish predominance. 133 S.
1426, 1433 (2013). Otherwise, questiais‘individual damages calculations wi
inevitably overwhelm questions common to the clasdd. Rule 23(b)(3) also

requires that class-action treatment be thmedor method of adjudicating the dispute.

Plaintiffs aver that the predominafdctual questions are whether Teleflg
breached its promises to deliver high quality and timely floral arrangements dus

it RL
Are

Ct.

=

a
» tO I

business practices. (Mot. 19.) Plaintiffs assert that individual questions do nc

predominate just because there are sliifierences in class members’ positions.
Teleflora responds thanhdlividual questions of facwill predominate in the
breach-of-contract inquiry because clasembers will need a “mini-trial” tc

determine what each unique arrangemeakéd like, when it was delivered, whether

it met the consumer’s expectations, and hleg&consumer was damaged. (Opp’'n 1
Teleflora also contends that Plaintiftennot prove whether substitutions were

5)
of
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equal, greater, or lesser valand whether every customeas dissatisfied with thei
purchases without engaging in individualized inquired.) (

Just like the flowers themselves, eachangement received by a putative cl;
member was in one way another unique. While Tdlera may well have commo

pricing policies that rendeit difficult for member-floriststo produce a profitable

arrangement that lives up to the samples depicted online, one would have to

each individual arrangement delivereddach putative class member to determ)|

whether she received an inferior-qualityaamgement and whether it was timely. Tk
is especially true considering that Ptéis argue in their First Amended Complai
that Teleflora violates its substitutigmolicy by providing arrangements that a
“typically small, less fullwilted, or near dead.” (FAC { 31.) Only upon individy
review of the arrangementsowld one be able to disecewhether Teleflora breache
its substitution policy by actuallsupplying wilted, dead, groor-quality flowers on 3
discrete occasion.

There is also no indication that Ti#tga's uniform policies detrimentally
affected every floral arrangement prodd by Teleflora 1800 member-florists
across the country. In fact, Teleflommgues that it has a 94-percent custon
satisfaction level. (Opp’n L. This figure, whether true, bolsters the common-se
conclusion that resolutiomf this case would require assessing each indivi
arrangement during the class period to determine whether a breach or other v
occurred.

This is not a situation where theepresentative class members ha

demonstrated that a common policy necelssgproduces some uniform results.

Instead, the nature of the handmade alloarrangements and natural compong
invariably results in eacArrangement being unique.

Neither have Plaintiffs demonstratedtlilamages are capable of resolution
a classwide basisSee Comcast, 133 S. Ct. at 1433. Plaifis submitted a report from
111

10

/

\er-
nse
ual

olati

e

nts

on




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

their proposed expert, Thomas J. MarorickThigpen Decl. Ex. 24.) Maronic
organized an online survey with 787 respondents who reviewed various compsa
between photographs of amgements depicted on Tétea's website and thos
actually delivered. The survey revealédt the average net perceived differén
between the images of produets ordered and received for consumers in the “Ta
Market” of actual or potential Telefloraustomers was 18.37 percent. (Maron
Decl. 25-26.) Maronick opined based on the survey data that putative class m
suffered damages in the amouwft “44% of the price they had paid for a flor
arrangement that was not of the same qualityappearance as delivered as it v
represented on Teleflora’s websiteld.(at 30.)

The problems with this purported dages model are manifold. First, th
survey respondents were not necessarilyagputative class members. Plainti
therefore ask the Court to assume daesabased on what people who are
necessarily class members believe abodngements that were not actually receiv
by anyone during the class period.

Second, Maronick’s 44-percent damagfjading is limited by his own terms tg
only those putative class members who “paidadloral arrangement that was not
the same quality or appearance as delivasdt was represented on Teleflorg
website.” (d.) This means that evahthe Court were t@ccept Maronick’s figure
the calculation only applies once one detegsithat a putative class member receiy
an inferior-quality arrangement. So while Bi&fs have attempted to solve their ca
before-the-horse damas problem, they instead only compounded the problem.
very solution—Maronick’'s 44-percent figure—only comes into play once

% Teleflora filed a Motion to exclude Maronick’s report as inadmissible under Federal Ru
Evidence 702. Since the Court fintlh&t the report does not esiahlthat damages are capable
measurement on a classwide basis—even with thetrefioe Court need not wade into the ticket
the parties’ arguments regarding th@a’'s admissibility. The Court accordingENIES the

Teleflora’s Motion. (ECF No. 68.)

* The “net perceived difference” takes into accowhiat Maronick terms the “Preexisting Beli
Bias"—the level of inferiority consumers inevitgbéxpect between an arrangement as depif
online and as received. (Maronick 25-26.)
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assesses each putative class member’'s @ase singular basis. This defeats the

purpose of having Maronick attemptdetablish a classwide damages mod&k In
re Rail Freight Fuel Surcharge Antitrust Litig.-MDL No. 1869, 725 F.3d 244, 253

(D.C. Cir. 2013) (“When a cagarns on individualized proof ahjury, separate trials

are in order.”).

The Court therefore finds that indiviguissues will necgsarily predominats
over common questions, thereby precluding<leertification under Rule 23(b). Tk
Court also finds that Plaintiffs have ndémonstrated that damages are capabl
measurement on a classwide basis soititatidual calculations will not “inevitably
overwhelm questions conon to the class.'Comcast, 133 S. Ct. at 1433.

Plaintiffs argue that a class actiorftise only realistic means for Monica Bruc
and Donna Stubbs, as well as the not less thias of thousands of other individug
like them, to get redress for Teleflora’shches.” (Mot. 2.) The Court understar

that the damages for each individual arranget, if any, are small—thus making|i

unlikely that each putative class member Wwrihg her own suit. But Rule 23 is on
a solution when the plaintiffean establish how their ptitge class satisfies each ¢
the Rule’s requirements; there is no leeway to certify a class simply based

difficulty of adjudicating individual claims.The Court therefore finds that in th

case, a class action is not the supenathod of adjudicating the putative class

disputes.
C. Ascertainability, numerosity, typicality, and adequate representation
Since Plaintiffs have not demonstratedttkheir putative class satisfies eith
commonality or predomina@e, the Court need not address Rule 23’s remai
requirements.
111
111
111
111
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V. CONCLUSION

The Court finds that Plaintiffs have ndemonstrated Rule 23's elements 3

therefore cannot certify Plaintiffs’ proped class. The Court consequeridligNIES

Plaintiffs’ Motion for Class Certification. (ECF No. 43.) Teleflora’s Motion tq

Exclude Expert Opinions is alf2ENIED. (ECF No. 68.)
IT IS SO ORDERED.

December 18, 2013

y

OTIS D. WRIGHT, Ii
UNITED STATES DISTRICT JUDGE
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