Marine Bargas v. Rite Aid Corporation et al Doc

© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRPRER R P RB R
© N O O »h WO NP O © © N O 0o b W NP O

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

MARINE BARGAS, g Case No. CV 13-03865- MWF (JEMX)
Plaintiff, AMENDED FINDINGS OF FACT
v. AND CONCLUSIONS OF LAW

RITE AID CORPORATION, and DOES 1
through 50, inclusive,

Defendant.

)

This matter came on for trial before theuet sitting without a jury on November 1

through November 10, 2016. Following thegentation of evidence and the parties’
closing arguments, the matteas taken under submission.

Having carefully reviewed the record aneé #rguments of counsel, as presented
the trial and in their written submissionse tGourt now makes the following findings of
fact and reaches the following conclusionsaef under Rule 52 of the Federal Rules of
Civil Procedure. Any finding of fact thabaostitutes a conclusion of law is also hereby
adopted as a conclusion of laand any conclusion of law that constitutes a finding of

Is also hereby adopted as a finding of fact.
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The Court awards a modest verdict taififf Marine Bargas based on certain
weeks in which she was cla®sd improperly as an exgsghemployee. That sentence

encompasses why this action was unustiak dispute was not whether overtime hour

S

were worked, although the Court concludes Blaintiff overstated her hours to a degree.

Ultimately, the dispute was not even whether jhb itself could properly be classified 3
exempt or not. Defendant Rite Aid Corpbtion (“Rite Aid”) aknowledged that the job
included a mix of exempt anmbnexempt duties, and that mgaes of smaller stores are
not exempt employees.

The real dispute then waweek by week, wheth#ris Plaintiff's nonexempt work
as actually performed constituted more tb@#o of her time. The Court finds that, in
general, Plaintiff did not spend most of tieme on nonexempt work. In other words, R
Aid largely proved its affirmative defensetble executive exemption. However, the
parties do not really dispute that Plaintiffeistitled to a week by week determination of
her correct classification. As for thoseeks in which Plaintiff was assigned to other
stores for remodeling or inventory, hernk@as performed was primarily nonexempt.

The following withesses were called agdhmined by the parties in the order
recited below:

On November 1, 2016, Michael Righetpeared on behalf of Plaintiff Marine
Bargas and gave an openingastaént. Elena R. Baca addstin M. Scott appeared on
behalf of Defendant Rite AiCorporation (“Rite Aid”) ad gave an opening statement.

On November 2, 2016, Mr. Righetti examin€andice Valdivia, a former Rite
Aid store employee who worked for Plaintifids. Baca cross-axmined Ms. Valdivia;
Mr. Righetti conducted a redirect exantina; and Ms. Baca conducted a recross
examination. Mr. Righetti next examin®thuricio Quintanilla , a former Rite Aid store
employee who worked for Plaintiff. Ms. Baceoss-examined Mr. Quintanilla. Finally,
Mr. Scott examined®aul Bennie a former Senior Directaf Human Resources for Rite

Aid. Mr. Righetti crossexamined Mr. Bennie.
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On November 3, 2016, Mr. Righetti examin@drlos Aguila, a Rite Aid store
employee who worked on a remodeling projgith the Plaintiff. Mr. Scott cross-
examined Mr. Aguila; and Mr. Righetti condudta redirect examination. Next, Mr.
Righetti examinedarilyn Contreras, a current District Miaager for Rite Aid and
Plaintiff's former District Manager, as a $tde witness. Ms. Bza cross-examined Ms.
Contreras; Mr. Righetti conductea redirect examinatiomnd Ms. Baca conducted a
recross examination.

On November 4, 2016, Mr. Righetti examirfedbecca Yama former Store
Manager for Rite Aid. Ms. Baca crosgamined Ms. Yam; Mr. Righetti conducted a
redirect examination; and Ms. Baca condd@eaecross examination. Next, Mr. Righef
examined PlaintifMarine Bargas. Plaintiff was not cross-examined on November 4.,
Finally, Ms. Baca examineldavid Markley, the current Vice President of Financial ar
Labor Analysis for Rite Aid. MrRighetti cross-examined Mr. Markley.

On November 8, 2016, Mr. Righetti examirfedger Ceballos a current Senior
Director of Human Resources fBite Aid, as a hostile witnesdvr. Scott cross-examine
Mr. Ceballos; and Mr. Righettionducted a redirect examtion. Mr. Scott next
examinedmelda Fernandez a current Rite Aid store grtoyee who previously worked
for Plaintiff. Mr. Righetti cross-examinéds. Fernandez. Ms. Baca then examined
Maria Garcia, a current Rite Aid store employee whi@viously worked for Plaintiff.
Mr. Righetti cross-examined Ms. Garcia; MscBaonducted a redirect examination; g
Mr. Righetti conducted a recross examioat Finally, Mr. Scott examine@ynthia
Peng a current Rite Aid store employee whewously worked for Plaintiff. Mr.
Righetti cross-examined Ms. Pena; Mr. S8oonducted a redirect examination.

On November 9, 2016, Ms. Baca crosstmined Plaintiff. Mr. Righetti began a
redirect examination of Plaintiff.

On November 10, 2016, Mr. Righetti concluded his redirect examination of
Plaintiff, Ms. Baca conducted a recrossiexnation. Next, Mr. Scott examinédsa

Angulo, a current Rite Aid store employee wheypously worked for Plaintiff. Mr.
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Righetti cross-examined Ms. Angulddr. Scott next examineldeodoro Rodriguezand
Robyn Brouillette, both current Rite Aid store engylees who previously worked for
Plaintiff. Mr. Righetti cross-examined MBrouillette but did not cross-examine Mr.
Rodriguez. Mr. Scott then examinBdnnie Reyesa current Rite Aid store employee
who previously worked for Plaintiff. MRighetti cross-examined Ms. Reyes. Finally,
Mr. Scott examinedellie Reyes a former Rite Aid store employee who worked for
Plaintiff. Mr. Righetti crosexamined the second Ms. Reyes.

At the end of the day on November M), Righetti made his closing argument fc
Plaintiff. Ms. Baca made hetosing argument for Rite Aid.

An appendix listing all exhibits admitteato evidence during trial is attached.

l. FINDINGS OF FACT

A. Background

1. Plaintiff Marine Bargas is an individuahd citizen of the State of Californi

2. Defendant Rite Aid is corporation duly orgared and existing under the
laws of the State of Delaware with its pripal place of business the Commonwealth o
Pennsylvania.

3. Rite Aid runs a national chain of drugsts. Each store is split between th
pharmacy side and the retailisi Pharmacy and retail edtéive separatendependent
management structures, labor budgets, corporate mandates, and so on. Plaintiff w
on the retail side of the business.

4, Corporate oversight of stores is died by region. The western region,
encompassing all of the stores where PlHintorked, includes California, Oregon, Idal
Washington, and Colorado. Regions are furthiadivided into states and districts with
states. Each district is run by a teanmanagers: a Loss Prevem Manager, a Human
Resources Manager, a Distridanager for pharmacynd a District Manager for retail.

5. In California, each store within a dist typically is staffed with a Store

Manager, an Assistant Managevo Shift Supervisors (sometimes divided between a
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Merchandising Supervisor aadService Supervisor), a Bei Accuracy Coordinator
(“PAC"), and regular non-management staffjically referred to as clerk/cashiers.
6.  The duties of clerk/cashiers includergang out day-to-day tasks on the sales
floor. Clerk/cashiers complete merchanadlisiunload stock when shipments come in
(what witnesses commonly referred to asdking down truck”), price changes, keeping
stock and the sales floor clean, neat] arderly, and ringing up customers.
7. In training materials, Rite Aid desbes the duties of the remaining staff

positions as followssgeEx. 183):
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a. Store Managersare expected to provide leadership and developm

. Assistant Managersare expected to assisttstore Manager with all

opportunities to associatase(, every other store employee), to hire
and train new associates (whicleludes ensuring the store team is
properly trained and adres to regulations, leglation, and Rite Aid
policies), and to implement the anhaarporate plan. Store Manage
are responsible for meeting staetail sales budgets, labor and
expense budgets, and generally ensuring that operating earnings
interest, tax, depreciation and antization (“EBITDA”) targets are
achieved. Store Managers are akssponsible for store inventory,

including ordering and loss prevention.

store operations. Assistant Manageusst be able to complete all

Store Manager duties in the StorerMger’s absence, ensure Rite Aid

policies and procedures are emfd among associates, and overseq
merchandizing and stocking.h@se duties include overseeing the
stocking of regular store aisles ahdse aisles dedicated to seasonsd

available merchandise (tigseasonal aisles”), the stocking of aisle €

caps, and generally ensuring thihn@erchandise isrranged according

to the corporate plan (the “mlagram”). Like Store Managers,

Assistant Managers must interagth vendors to order seasonal anc
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promotional inventory, requesiosé maintenance when required,
process returned, recalled, dan@dgend outdatetherchandise, and
help keep track of vendors’ accounts payable.

c. Shift Supervisorsassist Store ManageradAssistant Managers in
executing corporate plans, and supervising clerk/cashiers in their
tasks and in the provision of customer service. Shift Supervisors
on working with the front line retiacashiers and clerks on a daily
basis.

d. PACs implement weekly price changesl, sale pricing, and generall
ensure that items areiped correctly based on corporate directives.
PACs conduct audits; additionally, E& report the results of third
party and government audits to {m®@per corporate entities. The PA
role is particularly circumscribeds PACs are forbidden from helpin

with the other day-to-day $&s of running the store.

B. The Store Manager Position

8.  Of all the in-store employees on théaikside of the business, only the Stg
Manager is classified as exempt from Galifia’s overtime law(The Court discusses
California’s overtime law and the relevaneexptions thereto in greater detail below.)

9.  The Store Manager job descriptifor California lists the following
“Essential Duties and Respaitities” for the position $eeEx. 4), which the Court has
lightly paraphrased for readability:

a. Implement company business plansl @bjectives to drive sales, be

profitable and provide a superioustomer and associate experience.

b. Attend to opening and closing the store and maintaining proper

accountability for cash handling and company banking.

c. Manage an individual store whifeeeting store retail budgeted sales

margin, labor, expenses and ovefjpibfit and loss] monthly results.
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10.

expand or contract the managent staff depending on thelesmvolume of the storeSée

J-

K.

However, not every store in Califoeis staffed the same; Rite Aid may

Ex. 183). Each store always has a Psd some number of clerk/cashiers.

a. In stores with a “front end volume” (that is, the sales volume of the

. Interview, hire, train, direct, reward, and discipline associates; eva

. Direct and assist store associates by providing a clean, safe, and

. Maintain merchandisas required by the various tools provided by

associate performance; and resolve complaints.

Provide leadership and development opportunities for associates

communicating career opportunities, providing regular performanc¢

feedback, and demonstrating goodtoumer service behaviors to bot
external and internal customers and associates.

Ensure the store complies with regfibns, legislation, and policies.

pleasing environment to customewsd associates. Follow company
standards for safety regulationsdaoverall store appearance, includ

keeping the store clutter free.

Rite Aid, including the profit planmecorporate planograms, and ot
regularly updated corporate mandates.

Supervise store inventory, andveép plans for loss prevention.
Manage the store’s vendor relationships.

Ensure price accuracy of merchandise.

retail side of the business) $750,000 to $1.5 million, the Store
Manager position is nonexempt. The Store Manager does not ha
Assistant Manager, but is afforddtdee Shift Supervisors, two full
time and one part time.

In stores with a front end volume higher than $1.5 million, the Sto

Manager position is exempt.
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c. Stores with a front end volumethaen $1.25 million and $2.5 millio
are staffed with an AssistaManager, and two full-time Shift
Supervisors, in addition to the Store Manager.
d. Stores with a front end volume greater than $2.5 million are staffe
with a Store Manager, an Assistdtfanager, and three full-time Shiff
Supervisors.
11. Accordingly, at least in some lited circumstances, Rite Aid itself
recognizes that the Store M@mea position may necessarily blassified as nonexempt.

That is, the duties a Store Manager npesform require a mixture of exempt and

nonexempt work; and, in some circumstances, the volume of nonexempt duties ex¢

more than half of the workload, requiring tbdStore Managers to be officially classifie
as nonexempt.

12. Inits training materials, Rite Aid furér recognizes that even Store Manay
who are classified as exempay at times find themsedg performing more nonexempt
duties than exempt duties.

a. In a training program in 2005, Rifad handed out a “self-audit” to
Store Managers, asking themréport whether they spent more
than 50% of their time on nonexempt, nonmanagerial tasks.

b. In 2006, Rite Aid distributed ‘d&ront End Manager Audit” to

California Store Managers via Rifed’s electronic communications

system. Store Managers were agaked to evaluate how much time

they spent each day performing managerial and nonmanagerial ta
c. Rite Aid stopped asking Store Managéo report how they divided
their time between managerialdanonmanagerial tasks after 2006.
13. Paul Bennie, former Senior Directof Human Resources for Rite Aid,
testified that Store Managers are informad,computer based training modules, of Rit

Aid’s expectations that Store Manageifi spend more than 50% of their time on
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managerial tasks. Rite Aid presented ewnick that Plaintiff compted these computer
based trainings.

14. However, Plaintiff testified that it véaeasy for Store Managers to skip
through the computer based training withoutipg close attentionlndeed, to some
extent it was incentivized: the training&thselves were two, sometimes three hours
long, and employees could access them ftash registers. Marfytore Managers and
other Rite Aid associates completed tlm@mputer based trainings while checking out
customers.

15. Plaintiff explained that, while clickg through the slides, “I'm going back
and forth. I'm not really payg attention. We’'re just tryingp get [the computer based
trainings (“CBT")] done because we have a lowairk to do. And that takes — some @
these take two hours, three hourkater, Plaintiff testifi@ “I don't remember really
going through them. I'm just trying to get themat of the way to get back to what I'm
supposed to be doing in the stordnd later still, Plaintiff illustrated:

[S]ay, for instance, if I'mn the register and I'm doingny CBT, | could be helping

a customer here, and then owere, I'm doing my CBT traing. And | let it run sg

| could go faster. And then | come baclaey take care of [a] customer. | woulg

just skip to the next page. And theme®back to my—to my customer. And the

I'll go back. And I'm looking at it. I'm justrying to skip, next, next. Because I’

just trying to get it out of the way becauge already have smany things to do.

We didn’t care—not that we didn’t car&ut everybody just wanted to get the

CBTs out of the way.
C. Marine Bargas’ Employment with Rite Aid

16. In about June 2001, Plaintiff Marifgargas applied for a cashier/clerk
position at Rite Aid. She was hired to watka store located in downtown Los Angele
Plaintiff worked at that store for aboutréle years. During that time, Plaintiff was

promoted from cashier/clerk to PAC.
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17. After about three years, Plaintiff's husband (then, her boyfriend), with w|
she had been working, received a promotiés.a result, Plaintiff was transferred to a
different downtown store. In about 20032804, after a few months working in the ne
downtown location, Plaintiff received a protiom to Shift Supervisor. This promotion
elevated Plaintiff to the managent team for the first time.

18. As a Shift Supervisor, Plaintiff receivedset of keys to the store and the
office, and access to the safe. Plaintiff wathauzed to open and close the store, and
do most other tasks associated with managemaside of hiring, firing, and scheduling
store associates.

19. After about six or seven months, Plafihvas transferred tanother Rite Aid
store in downtown Los Angeles. Soon aftee transfer, Plaintiff was promoted to
Assistant Manager. Plaintiff worked as/Assistant Manager at the third downtown st
for about two to three years.

20. After about three years, Plaintiff’'s Digit Manager asked toer to take on &
new role traveling between stores in southern California to help Store Managers sta
caught up with their obligations. Often, Pigif was asked to help with some of the
physical labor in the stores in order to frgetrainee Store Managers to focus on learn
their management duties.

21. Plaintiff estimated that, in her newlepshe worked at a new store about
every three months. Plaifftivorked at stores in Allrabra, Rosemead, Pico Rivera,
Compton, Commerce, and others.

22. Eventually, Plaintiff was promoted to Store Manager. Rite Aid employe
Plaintiff as a Store Manager from June 14, 2@08pril 5, 2013. The whole time Rite
Aid employed Plaintiff as a Store ManagiGlassified her as an exempt employee un
California’s labor laws.

23. InJune 2009, Plaintiff was assigned to a store in the ciDowiney,

California. Plaintiff worked athe Downey store for about a year.
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24. Near the end of June 2010, Plaintifént on maternity leave. When she
returned to Rite Aid in Oober 2010, she was assigned tofeedent store in the city of
Commerce California. Plaintiff managed the @wnerce store for a little over two year

25. In September 2012, Plaintiff was transferred to a store in the city of
Maywood, California. Plaintiff remained a &e Manager at the Maywood store until
left Rite Aid in April 2013.

26. For the pay periods between June2009 and April 24, 2010, Plaintiff's
weekly salary as a Rite Aid Store Manager WA$938.46 For the pay periods between
April 24, 2010 and April 24, 201 Blaintiff’'s weekly salary wa$1,064.42 For the pay
periods between April 22011 and May 5, 2012, Pldifi's weekly salary wa$1,080.38
For the pay periods between W&, 2012 and April 5, 2013, &htiff's weekly salary was
$1,107.39 Plaintiff's salary as a Store Manageas at least twice the state minimum
wage for full time employment.

27. Rite Aid required that a member of thenagement team wilteys (that is,
Store Manager, an Assistant Mgea, or a Shift Supervisor) lpeesent in the store at all
times during open business hours.

28. During her employment as a Store Mgeg Rite Aid did not pay Plaintiff
premium overtime wages wheraitiff worked more thad0 hours per week. Rite Aid
also did not pay Plaintiff premium overtinmages when she workedore than eight
hours per day.

29. Rite Aid did not keep records tfe actual hours Plaintiff worked.

30. Rite Aid did not keep records of when Plaintiff's meal periods began an
ended, or whether Plaintiff was afforded rest breaks.

31. As a Store Manager, Plaintiff newexceived an additional hour of pay on
days when she did not receive an uninteedpoff-duty meal period lasting at least 30

minutes before the end thfe fifth hour of work {e. meal period premium wages).
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32. As a Store Manager, Plaintiff neverceived an additional hour of pay on
days when she did not receive an uninterrupted, off-duty rest break lasting at least

minutes for every four hours of workd. rest break premium wages).
D. Marine Bargas’ Schedule

33. DOWNEY: Plaintiff testified that shevorked 12 hour days five days per
week for the first three montlshie managed the Downey stofaintiff testified that she
worked 10-12 hour days about three daysnmak thereafter, untdhe went on maternit
leave. Plaintiff testified that she workadixth day per weelkbaut twice per month and
said that she worked a 24 hour shift betwiem and seven timeshile managing the
Downey store.

34. COMMERCE: PIlaintiff testified thaor about the first three months she
managed the Commerce store, she worked 12deys five days per week. Plaintiff di
not testify to her typical scdele thereafter at Commerce.

35. MAYWOOD: Plaintiff testified that sb worked 12 hour days six days per
week for about the first six months that sterked there. She #sated that there was
only about one week per month during that tiivest she did not workix days per week.

Plaintiff did not testify to herypical schedule thereafter at Maywood.
1. Schedule Data

36. Rite Aid kept a record of the tim#éisat Plaintiff was scheduled to work
between December 2009 (about six monther dtlaintiff became a store manager at
Downey) and March 2013 (about@nth before Plaintiff lefRite Aid, on April 4, 2013).
These records were admitted into @nde as a MicrosbExcel file. SeeExhibit 185A).
In total, Exhibit 185A includes 741 time entries for Plaintiff.

37. Plaintiff testified that a typical shift lasted nine hours, comprised of an e
hour workday plus one hour for lunch. O&ti#41 entries, 205 (or about 28%) recorde
scheduled shift of greater than nine hours. Eighty six entries (or about 12%) record
scheduled shift of less than nine hours. Plaintiff was thus scheduled to work a regu

nine hour shift about 60% of the time.
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38. Exhibit 185A also records that Plaintiff was scheduled to work six days

week for 20 out of 144 total weeks. She welseduled to work seven days per week f

three weeks. In sum, Plaiffitivas scheduled to work moreath five days per week about

16% of the time.

39. At the Downey store, Plaintiff was tygally scheduled to work a 9:00 a.m.
6:00 p.m. shift, although she waot infrequently scheduled to work 9:00 a.m. to 7:00
p.m. or 8:00 a.m. to 5:00 p.m.

40. At the Commerce store, Plaintiff wagtcally scheduled to work from 7:00
or 8:00 a.m. to 5:00 p.m. Near the endhef time at Commerce, Plaintiff typically was

scheduled to work from 7:30 a.m. to 4:30 p.m.

41. At the Maywood store, Plaintiff was tyqally scheduled to work either 6:00

a.m. to 3:00 p.m. or 7:00 a.m. to 4:00 p.Riaintiff was also occasionally scheduled to

work from 5:00 a.m. to 2:00 p.m. or 6:30 a.m. to 3:30 p.m.
2.  Testimony re Actual Hours Worked

42. Plaintiff testified that the schedule svaot an accurate representation of the

amount of time she actually worked. Pldintestified that she occasionally arrived to
work later than she was schedutadeft earlier than she washeduled to leave. Plainti
testified that on other occasigrshie would arrive to wor&ne or two hours earlier than
she was scheduled and often stayed severas hater than she was scheduled. Plainti
further testified that she often was askedtterasl meetings or tak®art in inventories on
days when she was scheduled to be off.

43. Mauricio Quintanilla, vino was a shift supervisor with Plaintiff at the
Downey store, testified that his shift ovgnbeed with Plaintiff’'s about four out of five
days per week. Quintanillggically worked from 3:00 p.nmuntil 11:00 p.m. Quintanilla
testified that he believed Plaintiff usuadifarted work at 7:00 a.m. He typically saw
Plaintiff leave work at 6:30 or 7:00 p.m.

44. Bonnie Ray Reyes, who was a cashierkcfer Plaintiff in the Downey

Store, testified that Plaintiff typically left work at 6:00 or 7:00 p.m.
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45. Kandice Valdivia, who was first a shBupervisor and later an assistant
manager with Plaintiff at the Commerce staestified that on days when the store
received stock (“load days”), Valdivia would arrive at 5:00 a.m. to unload the truck.

days occurred about once per week. On thogg, daintiff would arrive at 7:00 a.m. ta

open the store. Sometimes, this pattern wasrsed: Plaintiff would arrive at 5:00 a.m.

to help with the load, while Valdivia would ard at 7:00 a.m. to open the store. Valdi
testified that on load days Plaintiffowld typically leave around 6:00 or 7:00 p.m.

46. Valdivia testified that she typically obsr/ed Plaintiff leave work at 5:00 or
6:00 p.m., but also remembered seeing Plaist#y until the store closed at 9:00 or 10
p.m. a few times per month.

47. Imelda Fernandez, who occasionallgrked the opening shift at the
Commerce store with Plaintiff, testified theite would sometimes ara half an hour to
an hour later than she waseduled. Fernandez testified that when she worked the
closing shift she would typically arrive &30 or 4:30 p.m., at which time Plaintiff
typically would have already left for theydaFernandez testified that she never saw
Plaintiff stay for a full eight hour shift.

48. Maria Garcia, who regularly workedetopening shift at the Commerce stc
with Plaintiff, testified that Plaintiff wuld arrive half an hour later than she was
scheduled about 80% of the time. Gafaridher testified thait was her understanding
that Store Managers were expected by thestrigt Managers to work ten hours per daj
at least five days per weelhdthat Store Managers were eciaggl to be in the store unti
at least 5:00 p.m.

49. Cynthia Pena, who often worked thpening shift at the Commerce store
with Plaintiff, testified that Plaintiff wouldisually arrive betweenneminutes and half ar
hour later than she was scheduled.

50. Carlos Aguila was an assistant stonanager at the Maywood store with
Plaintiff starting in October of 2012. He téigd that Plaintiff {pically worked the
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morning shift, whereas he typically workether the mid or closing shift. Aguila
testified that his shift wouldverlap with Plaintiff's abouthree or four times per week.

51. Aguila testified that he typically saw Plaintiff leave work at 6:00 or 7:00
He remembered that she would stay latelstag building displaysand so on. Aguila
never saw Plaintiff leave earlier than 5:00 p.m.

52. Aguila testified that Plaintiff frequentlgame in to work on her day off; tha
IS, he frequently saw her working a sixth, unscheduled day.

53. Lisa Angulo, who was arsaistant manager for Plaintiff for three months «
the Maywood store, testified that she somes observed Plaintiff leave early; typically
Plaintiff would explain that she was leagiearly because she had not taken a lunch.

54. Marilyn Contreras, Plaintiff's DistricManager at Maywoodestified that
she sent out the email in Exhibit 78 informitpre Managers that they were not to lea
before 5:00 p.m. without specific permissicd@ontreras explained that she was criticiz
by a supervisor for that email, but nevegpeessly communicated to her Store Manage
that they were permitted teave before 5:00 p.m.

3. Findings
55. Based on the foregoing, the Court fitbat Plaintiff typically worked in

excess of 40 hours per weekven crediting the testimony th@taintiff regularly arrived

a half hour late to work, mosf the testimony confirms that Plaintiff left after 6:00 p.m.

nearly every time she woeki a morning shift, whitwas most of the time.

56. The Court also relies on Plaintiffscheduled hours to provide a baseline
estimate of the hours Plaintiff actually werk Although the witnesses consistently
testified to the fact that Plaintiff’'s schedwlas not an accuratea@rd of the time she
actually spent at work, the Court finds isiructive that, consistent with the testimony
regarding her actual houmBlaintiff was occasionally scheduled to work six or even se
days per week, and that Plaintiff was scheduo work more than nine hours per day
almost a third of the time. Consideringipkiff’s schedule together with the testimony

that Plaintiff often came to work late bypically worked later than she was scheduled
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and sometimes worked days when she wasctwduled, the Court finds that, on avere
Plaintiff worked between 45 and 50 hours week throughout hdime as a Rite Aid

Store Manager.
E. Marine Bargas’ Weekly Tasks

57. Mauricio Quintanilla, who worked ih Plaintiff at the Downey store,
testified that he frequently waher on the floor doing the sorts of work that other store
associates do, including stocking merchandisgking on the seasonal displays, worki
at the registers, dipping ice cream, orkiog in the photo department. Quintanilla
estimated that he saw Plaintiff engagethiese tasks about 80% of the time and rarely
saw her in the back office.

58. Quintanilla testified that his lunch howas typically at 5:30 or 6:00 p.m. H
testified that Plaintiff would usually talever whatever he was doing — whether he w
on the register or the sales floor stockinglgbs — while he tookn hour for lunch.

59. Robyn Brouillette, who worked with PHiff for about two months at the
Downey store, testified thatd&htiff spent most of her timi@ the office — about five or
six hours per day. Brouillettestified that when Plaintiff did come out onto the floor, §
typically was responding to an associate request for assiseagcediding a transaction
or approving a return) rather than assistimgyassociates withehmanual labor of runnin
the store.

60. Bonnie Ray Reyes, who worked with Plaintiff for a few months at the
Downey store, testified that Plaintiff wasthe office about 85% of the time. Reyes
usually overlapped with Plaintiff in the afteron. When Reyes saw Plaintiff on the sa
floor, Plaintiff was typically walking the store and checking in with associates, rathe
scooping ice cream, stocking, breakdown load, or cleaning.

61. Kellie Reyes, who also woekl with Plaintiff for a fee months at the Downe
store, testified that she saw Plaintiff in hiice about 75% of théme. Reyes testified
that when she saw Plaintiff out on the flobryas typically to do managerial tasks, suc

as checking on stock. Reyes testified tietause she workedth Plaintiff while
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Plaintiff was pregnant, Reyes rarely sawififf do much manual labor. Occasionally
Reyes saw Plaintiff stocking and cl@amthe area around the registers.

62. Kandice Valdivia, who worked with Plaiff at the Commerce store, testifi¢
that Plaintiff did not typically sit in theffice while she was working with Valdivia.
Plaintiff would complete any tasks that hacdb®done in the office early in the day, anc
then would come out onto the floor to helgt her associates. Valdivia frequently saw
Plaintiff breaking down load, stocking shedy@and working on the floor. Valdivia
testified that Plaintiff would frequently relievemployees on the register to allow them
do other tasks in the store.

63. Imelda Fernandez, who worked wiaintiff at the Commerce store,
testified that Plaintiff spent most of her tinmethe office. Fernarek testified that when
Plaintiff did come out of the office, she wouwdbeck in at the front, greet customers, gi
instructions for restocking, and then returrthie office. Fernandez rarely saw Plaintiff
doing manual labor in the stomg.scooping ice cream, stocking, breaking down load
cleaning.

64. Fernandez testified that she frequenthy $daintiff take a lunch, but that th
associates in the store felt free to interfalatintiff’'s lunch with questions about work.
Fernandez testified that, on ost, she herself interrupted Plaintiff’'s lunch with work
related questions.

65. Maria Garcia, who worked with Plaintiéft the Commerce store, testified tl
she saw Plaintiff in the office more ofterathGarcia saw Plaintiff on the floor doing
manual labor. When Garcia had questionlaintiff, or needed help with a task,
typically she would find Plaintiff in the office.

66. Garcia also testified that on maktys, Plaintiff would spend a full hour
eating lunch in the breakroom with Garcia.

67. Cynthia Pena, who worked with Plaintéf the Commerce store, testified t

in her estimation Plaintiff spent about 80%hef time in the office. Pena did not recall

-17-

D
o

—

to

, Or

D

nat

nat




© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRPRER R P RB R
© N O O »h WO NP O © © N O 0o b W NP O

seeing Plaintiff doing much manual labor in #tere; specifically, Pena did not frequen
see Plaintiff stocking, breaking down the load, scooping ice cream, or cleaning.

68. Carlos Aguila, who was an assistamnager for Plaintiff at the Maywood
store, testified that on load days Plaintitbuld typically work the registers and stock th
front part of the store while the rest oétemployees pulled the merchandise off the tr
and stocked the shelves. This occurredndua period of about six to seven hours onc
per week.

69. Lisa Angulo, who worked with Plairtiat the Maywood store, testified tha
she saw Plaintiff spend more time in tféce doing paperwork than on the floor.
Angulo testified that she only occasionallyws@laintiff stocking or breaking down load
and never saw Plaintiff cleaning. She tedtifileat of the three or four hours that she
typically overlapped with Plaintiff, she walikee Plaintiff doing floor tasks like helping
customers or scooping ice cream for about an hour.

70. Leodoro Rodriguez, who worked witaintiff at the Maywood store,
testified that Plaintiff spent e time on the floor than in ¢hoffice. He testified that
Plaintiff frequently received phone calls frdrar husband, which she had to go into th

office to take.
1. Inventories

71. Plaintiff testified that while she manatjthe Downey store, she took part i
preparations for inventories about five other stores. Sbéen was asked to help with
inventory preparations on her days diach inventory took about six hours.

72. Plaintiff's tasks included organizing and packing away product, stocking
shelves, completing parwork, and so on.

2. Remodels

73. Plaintiff testified that while she maged the Commerce store, she took pa
in remodels at two other stores: Long Beach/Compton and Downey. Plaintiff's
responsibilities during the remodels included cleaning and stocking shelves, putting

labels on product, unloading stock frone tinuck, and setting up planograms.
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74. Plaintiff testified that she worked #&w days per week for four weeks on th
Long Beach remodel.

75. Carlos Aguila testified that he metaititiff while working on the remodel of
the Long Beach store. He testified ttie¢ Long Beach remodel occurred in about 200
and lasted about a month.géila saw Plaintiff working othe remodel at Long Beach “
couple” times per week, for multweeks. During the remael, Aguila saw Plaintiff
stocking shelves and otherwisengeally taking part in the phigal tasks of the remodel.

76. The Court infers that Plaintiff adjuwest her schedule at the Commerce stofr
accordingly, such that she workedyaital 45-50 hour week during the remodel.

77. Plaintiff testified that she only worked the day of the grand opening for t
Downey remodel. She spent a day cleaniegstre, organizing ignd setting up tables

78. Plaintiff testified that during the Dovey remodel, she sent two Assistant
Managers to help with the remhel. As a result, she wak@t-handed, and had to work
full eight hour shift on her day off. Plaifftestimated that during the remainder of the
three-week Downey remodel,esivorked twelve hours per day, five days per week, ta
make up for the missing labor.

79. Additionally, the Maywood store vgaemodeled while Plaintiff was
employed as its Store Manager.

80. Carlos Aguila testified that he worked the remodel of the Maywood stor,
with Plaintiff. He testified that the remddasted about a month. During that time,
Aguila testified that Plaintiff worked along®dhe other store assates to complete the
physical work of the remodel,¢tuding stocking shelves and so on.

3. Findings

81. Although there is conflicting testimony on this point, the Court credits th
numerous, relatively uninterested witnesses whtified that Plaintiff was usually in the
office during the work day.

82. In addition to the time Plaintiff spemt the office, the testimony makes cle

that Plaintiff also spent some portion of her time on the floor performing managerial
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There is ample testimony that Plaintiff conteecwalk-throughs, trained associates on
floor, and otherwise took the opportunitydivect her associates in their tasks.
Accordingly, the Court finds that Plaintiff typically spent more than 50% of her time
managerial tasks.

83. The Court further finds, however, that Plaintiff spent the majority of her
performing nonmanagerial work during those pésiin which she was asked to help w
inventories and remodels at other storése Court credits Plaintiff's uncontroverted
testimony that when she was sent to otharestto help with these tasks she spent
approximately six hours per day performm@nual labor, such as stocking shelves,
cleaning, unloading the truck, and so on.

84. Specifically, the Court finds th&tlaintiff spent 16 weeks performing
nonexempt work in connection with remodetslanventories: Plaintiff spent four weeks
working on the Long Beach remodel; foueeks working on the Maywood remodel; th
weeks working on the Downey remodel; andéfadditional weeks h@ng other Rite Aid
stores with inventory.

85. Assuming that Plaintiff adjusted hersclule to keep to her typical 45-50
hour week while working on the Long Beaahd Maywood remodelshe Court infers
that Plaintiff worked four, 45-50 hour weeks during each remodel.

86. During the Downey remodel, when twoloér associates were loaned to th
remodel effort, Plaintiff spent the maijgrof her time on nonmanagerial tasks to
compensate for the missing labor. Accordnghe Court finds that during the Downey
remodel, Plaintiff spent the majority oftime performing nonmanagerial tasks for thi
weeks, at 12 hours per shift, five days week; plus one additional eight hour shift on
Plaintiff's day off and one additionalx hour shift for the grand opening.

87. Finally, the Court finds that duringegks in which Plaintiff helped other
stores with inventory, she worked her typid&-50 hour week in addition to spending

hours on her day off helping withventory at the other store.

-20-

the

on

[ime
ith

U7

ree

e

ee

v
X




© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRPRER R P RB R
© N O O »h WO NP O © © N O 0o b W NP O

F. Failure to Pay Wages Timely

88. Plaintiff resigned her employment on April 5, 2013.

89. All of Plaintiff's wages were due to lggaid within 72 hours of Plaintiff's
resignationj.e. by April 8, 2013.

90. Rite Aid did not pay Plaintiff any dhe overtime wages or meal and rest
break premiums to which Pidiff believes she is entitled.

91. Plaintiff's daily wage rate at th@me of her resignation was $27.68 per ho

G.  Procedural History of This Action

92. On March 22, 2013, beforaintiff resigned from Rite Aid, she filed this

action in the Los Angeles Superior Court.

93. On its face, Plaintiff’'s Complaint ahed two claims. First, the Complaint
alleged that Rite Aidailed to pay her overtime wagesviolation of California Labor
Code section 1194 and thppdicable California Industai Welfare Commission Wage
Order 7-2001(3). Second, tkmplaint alleged that Rit&id engaged in an unfair
business practice under California Business & Professions Code sectionsel &2@p,
(the “UCL") by requiring Plaintiff to workwvithout providing meal and rest breaks as
required by California Labor Code sexti226.7 and Wage Ondé-2001(11)—(12).

94. On October 26, 2016, the Court heldttPlaintiff was entitled to pursue a
third claim for Rite Aid’s failure to pay her earned and unpaigesaipon termination of
her employment, in violation of Califoia Labor Code sections 201 and 203edOrder
re Defendant Rite Aid Corporation’s Motion for Partial Judgment on the Pleadings &
Motion to Exclude Claim for Waiting-TimBenalties from the Pre-Trial Order (the
“October Order”), at 1 (Dcket No. 118)). In that same ©ber Order, the Court held th
Plaintiff’'s second claim for unpaid meal angdtrbreak wage premiums was restitutiona
and thus properly could laleged under the UCL.

95. Trial in this action coomenced on November 2016. On November 10,

2016, the matter was submittecthe Court for deliberation.
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H. Damages Calculation

96. The Court will conclude below that Paiff has met her burden of proof as
to liability for the weeks in which she worked remodels or store inventories in other
Rite Aid stores. Accordingly, Plaintiff isntitled to unpaid overtimwages and meal an
rest break wage premiums for those weeks.

97. The legal standards govengithe award of (1) damages for Plaintiff's unp
overtime wages and (2)gttution for Plaintiff's unpaid med and rest break wages are 4
forth below, in the Court’s Conclusions ofwa Based on the Coustlegal conclusions,
the Court finds Plaintiff’'s award should be calculated as follows:

1.  Overtime Premiums

98. The Court previously found that Phiff worked between 45 and 50 hours
per week and that Plaintiff was misclassifasian exempt employee for a total of sixte
weeks. The Court will takine average of Plaintiff'sypical hours and assume that a
typical, five-day work week entailed 48 hours of work.

99. California mandates that an employeepaid one and a half times the
employee’s regular rate of pay for timerked in excess of 40 hours per wesed
infra, 11 42-44).

100. Plaintiff presented evidee of her weekly salarfpr each yearly salary
period. The Court will use Plaintiff's salary during the June 14, 2009 to April 24, 20
pay period ($1,038.46 per week, or $25.96hgmur) as the “regular rate of pay” for
calculating overtime wages while Plaintiff worked as Store Managdeddowney store
Plaintiff received this salary for the majoriy the time she worked at the Downey stor
The overtime premium wage for this salary is $38.94 per hour.

101. The Court will use Plaintiff's salarguring the April 24, 2011 to May 5, 20]
pay period ($1,080.38 per week, or $27.0dhmur) as the “regular rate of pay” for
calculating overtime wages while Plaintiff vk@d as Store Manager of the Commerce
store. Plaintiff came in tthe Commerce store earning a lower salary and received ty

raises while working there. The April 2010 May 2012 pay period is the only pay per
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in which Plaintiff worked entirely in Commee, and is the salary she earned for the
majority of the time she wodd at the Commerce storéhe overtime premium wage fo
this salary is $40.52 per hour.

102. The Court will use Plaintiff's salarguring the May 5, 2012 to April 5, 2011
pay period ($1,107.39 per week, or $27.68hgmur) as the “regular rate of pay” for
calculating overtime wages while Plaintibrked as Store Manager of the Maywood
store. This is the only salary Plaintiffathearned while working at the Maywood store,
The overtime premium wage for this salary is $41.52 per hour.

103. Long Beach Remodel Plaintiff presented no evidence that she worked

more than a typical five-dayeek while participating ithe Long Beach remodel. The
Court previously found that Plaintiff ept four weeks working on the remodel.
Therefore, Plaintiff's overtime hours fordlduration of the Long Beach remodel amou
to eight hours per week, for a total of 32 reuPlaintiff worked at the Commerce store
during the Long Beach remodel. The Court thus awards Pl&a{@206.64n premium
overtime wages for the periad the Long Beach remodel.

104. Maywood Remodel Plaintiff presented no ewice that she worked more

than a typical five day week while parpating in the Maywood remodel. The Court
previously found that Plaintiff spent four ®les working on the remodel. Therefore,

Plaintiff's overtime hours for the duration of the Maywood remodel amount to eight

per week, for a total of 32 hours. Plaintiff worked at the Maywood store while it was

being remodeled. The Court thus awards Plaiffif828.64n premium overtime wages
for the period of the Maywood remodel.

105. Downey Remodel The Court previously founthat Plaintiff worked 12

hours per day, five days per week forelmweeks during the Downey remodel. In
addition, Plaintiff worked one eight hourydan her day off and a six hour day during t
grand opening of the Downey store. Assuognine grand opening added an additional
hour day to her work week during the threeek period of the Downy remodel, that

amounts to 72 hours of overtime. Pldintrorked at the Comnree store during the

-23-

-

W

nt

hour

SIX




© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRPRER R P RB R
© N O O »h WO NP O © © N O 0o b W NP O

Downey remodel. The Court thus awards Plai$#f998.48n premium overtime wage
for the period of the Downey remodel.

106. Inventory: The Court previously found alh while working at the Downey

store, Plaintiff five times spent six hours on her day off helping other stores with thei

inventory. That amounts to 70 hours of diae over the course of the five weeks (ag:
assuming Plaintiff worked a 48 hour week eatthose weeks). The Court thus award
Plaintiff $2,725.80n premium overtime wages for trogeeks in which she assisted
other Rite Aid stores with inventory.

107. In sum, Plaintiff is owe&8,349.56n unpaid premium overtime wages.

2. Meal and Rest Break Premiums

108. The Court concludes below that on taakiys when Plaintiff properly was
classified as nonexempt but worked in heragdlly as a Store Managm her own store,
she was denied meal and rest breaks in tioiaf section 226.7. On those days when
Plaintiff properly was classified as nonexeraptl worked as a laborer to assist with
remodels and inventory, she was detied meal and rest breaks.

109. The Court will apply the same schefoe determining Plaintiff's “regular
rate of pay” as outlinedomve. California mandates that employee be paid an
additional hour of compensation for each wddy that a meal or rest break was not
provided. Gee infra Y 45-48).

110. Long Beach RemodelThe Court previously found that during the Long

Beach remodel, Plaintiff worked three days week for four weeks on the remodel. T
Court further found that Plaintiff did not workore than a five day week during the Lo
Beach remodel. Plaintiff was thus denmdal and rest breaks on eight days during th
Long Beach Remodei.¢., those days when she worked as a Store Manager in the

Commerce store). Accordity, Plaintiff is owed$216.08in premium wages for missed

meal and rest breaks during the Long Beach remodel.

111. Maywood Remodel The Court previously found that during the Maywood

remodel, Plaintiff worked primarily on meodeling tasks every day of the week.
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Accordingly, Plaintiff is not owed premiumages for missed meal and rest breaks du
the Maywood remodel.

112. Downey Remodel The Court previously found that during the Downey

remodel, Plaintiff performed primarily nonempt labor as a Store Manager for three

weeks, at 12 hours per shift, five days week; plus one eight hour additional shift on

Plaintiff's day off and one six hour day foretigrand opening. Plaintiff thus was denied

meal and rest breaks on 16 days during the Downey remadetyery day except the
grand opening). Accordingly, Plaintiff is ow&d432.16in premium wages for missed
meal and rest breaks during the Downey remodel.

113. Inventory: The Court previously found thBtaintiff spent five weeks while

employed as Store Manager of the Downeyesparticipating in inventory days at other

Rite Aid stores on her day off. Plaintiffisus owed premium vges for missed meal and

ring

rest breaks for 25 days during that periods (#scussed above, Plaintiff is not owed meal

and rest break premium wages for the inventtays themselves.) Accordingly, Plaintii

is owed$649in premium wages for missed meabtamest breaks during those weeks.
114. In sum, Plaintiff is owed an addition®l,297.24n restitution for unpaid
meal and rest break premiums.

115. In total, Plaintiff is awarded $9,646.80 in damages and restitution.

Il. CONCLUSIONS OF LAW

1.  The Court concludes that Plaintiffestitled to some damages for unpaid
overtime wages and somestitution for unpaid meal amdst break prerams while she
was employed as a Store ManageRite Aid. Plaintiff isnot entitled to compensation f
Rite Aid’s refusal to pay Plairftithose wages when she resigned.

A. Claim One: Failure to Pay Overtime

2. Plaintiff has the initial burden of proving the amount and extent of the w|
she performed “as a matter osjland reasonable inferencdduran v. U.S. Bank Nat.
Assn, 59 Cal. 4th 1, 40-41, 172 Cal. Rptr. 3d 371 (2014) (qudétimderson v. Mt.
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Clemens Pottery Cp328 U.S. 680, 687 (1946)). “The bundien shifts to the employe
to come forward with evidena# the precise amount of wogderformed or with evidenc
to negative the reasonableness of theramfee to be drawn from the employee’s
evidence. If the employer fails to prodwstech evidence, theoart may then award
damages to the employee, even thotlge result be only approximateld. (QuotingMt.
Clemens328 U.S. at 687-88). The purpose a$ thurden-shifting framework is to
prevent employers from benefitting frameir own poor recordkeepindd.; accord
Brinker Restaurant Corp. v. Sup. (33 Cal. 4th 1004, 1053 n.I, 139 Cal. Rptr. 3d 315
(2012) (Werdegar, J., concurring) (relyingMh Clemen}

3. Plaintiff has met her bden. Here, as iburan, Rite Aid failed to keep
accurate records of Plaintiff's worlSee Duran59 Cal. 4th at 18 (finding that the
employer “kept no records of [its employeesgrking hours or the proportion of time
spent either in or outside bank offices”). Bd®n the testimony of the witnesses and |
scheduling data, the Court Hasind that Plaintiff typically worked in excess of 40 hou
per week. Accordingly, the burden shiftsRie Aid to come forward with evidence of
the precise amount of work performed.

4.  The evidence Rite Aid offers in respens- that Plaintiff regularly arrived a
half hour late to work, and that she occasionlgfyearly — is not sufficient to show the
precise amount of work Plaintiff perfoed. Nor does the evidence negate the
reasonableness of the Court’s inference haintiff typically worked in excess of 40
hours per week. Plaintiff testified that she regiyl left work morethan an hour after she
was scheduled to leaveydiseveral withesses corrob@@tPlaintiff's testimony.
Moreover, Plaintiff's former District Margger, Marilyn Contrers, informed Store
Managers in her district that they were not to leave before 5:00 p.m. without specifi
permission during a time when Plaintiff was regularly scheduled teeaatiwork betwee
5:00 and 6:30 a.m. Even assuming Plaintiff did not arrive to work until 7:00 a.m. on
days, complying with her diresupervisor’s directive wodlhave required Plaintiff to

work ten-hour days.
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5.  Accordingly, Plaintiff's showing that she typically worked between 45
and 50 hours per week stands unrebutted.

6. Nevertheless, under California law, Pl#ins not entitled to overtime pay if
Rite Aid can affirmatively prove that Plaifi qualifies for a statutory exemptiorbee
Cal. Lab. Code 88 510, 516pnleyv. Pacific Gas & Electric Co 131 Cal. App. 4th 260
266, 31 Cal. Rptr. 3d 719 (2005). Rite Aiontends that the executive exemption
precludes Plaintiff from being awarded overipay. In the alternative, Rite Aid
contends that the administrative exemptionliagp The Court agreesith Rite Aid that
the executive exemption applies, at leagiart, and accordingly does not reach the
applicability of the administrative exemption.

7.  The executive exemption is an affirtive defense that precludes Rite Aid
from liability if: (1) Plaintiff's duties and iponsibilities involved th management of af
enterprise in which she was employedpba customarily recognized department or

subdivision thereof; (2) Plaintiff customarigynd regularly directed the work of two or

more other employees; (3) Plaintiff had the autiido hire or fire other employees; (4) |i

the course of her duties Plaintiff custoihyaand regularly exercised discretion and
independent judgment; (5) Plaintiff was eggd primarily in the above duties, which
meet the test of the exemption; and (6) Iffiearned a monthly &y equivalent to no
less than two times the state minimwage for full-time employmentSeeCal. Code
Regs. tit. 8, § 11070(1)(A)(1). Because the ekeelexemption is an affirmative defens
Rite Aid has the burden of gof to show it appliesSee Ramirez v. Yosemite Water, Ca
20 Cal. 4th 785, 794-95, 85 Cal. Rptr. 2d 844 (1999).

8.  The parties do not meaningfully dispdiat Plaintiff meets the first three
prongs of the executive exemption test. meet the first prong, an employee “must be
charge of and have as g her] primary duty the management of a recognized unit
which has a continuinfyinction . . . .” In re United Parcel Serv. Wage & Hour Cagses
190 Cal. App. 4th 1001, 1016-117718 Cal. Rptr. 3d 834 (2010)YPS’) (quoting 29
C.F.R. 8§ 541.104(a)) (finding first prong met where pl#intanaged a package center
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and supervised an identifiable group ofpgoyees within thatenter). While not
mandatory, “a fixed location and continuity pérsonnel are both helpful in establishing
the existence of such a unitld. Rite Aid’s individualretail locations meet this
definition. See, e.g.Smithv. Equinox Holdings, IncNo. 14-CV-00846-LB, 2015 WL
1952564, at *6 (N.D. Cal. Apr. 10, 2015) (Hwig that “brick-and-mortar retail shops,
with fixed personnel daily caying out routinized duties” unquestionably “constitute a

‘customarily recognized department or swiglon™ of the employer). As a Store

Manager, Plaintiff managedcastomarily recognized department or subdivision of the

larger Rite Aid corporation.

9.  Similarly, Plaintiff does not suggestat she did not customarily and
regularly direct the work dfvo or more employees, attie evidence shows that she
directed the work of (at least) one Agtant Manager or ShiSupervisor and one
clerk/cashier during the course of a typical day.

10. Plaintiff also does not dispute that shel tiae authority to hire or fire Rite
Aid employees. Plaintiff admitted as mucher testimony at trial. Plaintiff's argumen
that her hiring and firing authority was subjexthe approval of her supervisors is bett
addressed in the discussion of whetherestezcised discretion and independent judgm
in her capacity as a Store Manager.

11. Finally, Plaintiff admits that while ghwas employed as a Store Manager
earned a monthly salary greater than or etyuavo times the state minimum wage for
full-time employment, the sixth element of the executive exemption test.

12. Plaintiff vigorously disputes that slqualifies for the executive exemption
under the remaining two prongs of the test.

1. Discretion and Independent Judgment

13. TheUPScourt clarified that the requimgent that an employee exercise
discretion and independenidigment generally calls féthe comparison and the
evaluation of possible coursesconduct and acting or makigdecision after the variot

possibilities have been considered. The tenplies that the person has the authority ¢
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power to make an independent choice, fresn immediate directin or supervision and
with respect to matters of significancdJPS 190 Cal. App. 4th at 1024 (internal
alterations removed) (quotir®p C.F.R. § 541.207(a)). “Threquirement that discretion
be exercised with respect to ‘matters gingiicance’ means the decision being made n
be relevant to something consenti@ and not merely trivial.”ld. (quoting 29 C.F.R.

8§ 541.207(a)). Th&lPScourt emphasized that “[a]n emgke who merely applies his [
her] knowledge in following prescribed prakees or determining which procedure to
follow, or who determines specified standardsraet or whether an object falls into on
or another of a number of definite gradessséss, or other categories, with or without t
use of testing or measuring devicejas exercising discretion and independent
judgment.” Id. at 1026. On the other hand, “where employer policies and procedurs
simply channel the exercise of discretiand judgment, as opposedetaminating it
entirely or otherwise constraining it éodegree where any discretion is largely
inconsequential, the executive exemption rsidl/apply. . . . Our charge to construe
exemptions narrowly is not a directive to render them nonexist&ht(émphasis in
original) (holding that employees who mged individual package locations exercised
discretion and indepelent judgment).

14. Plaintiff contends that she did notveadiscretion as to any matters of
significance. For one thing, Rite Aid suggebkt weekly schedule for Store Managers
follow in certain training materials. Sifarly, although Plaintiff was responsible for
scheduling employees, the number of h@wailable to her was strictly rationed
according to a labor budget. Plaintiff was sobject to formal discipline for failing to
meet her labor budget, but was constanthgineled by her superiors of the labor budge
importance. Rite Aid even provided Stdfdanagers with a checklist to guide them on
store walkthroughs. Therefore, Plafhtiontends, her daily decisionmaking was
routinized and automated, leaving Ptdfrwith little discretion over any significant

decisions regarding the management of the store.
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15. However, like the employee I0PS Plaintiff was regularly called upon to

exercise her discretion as to other matt#rconsequence: Plaintiff was given

discretionary power over training employees and appraising employee performance

imposing discipline on her own initiative, inclugj talking with an offending employee
attempt to correct a problem before prateg through the discipline system; adjusting
inventory orders and maintaining retanships with vendors; developing and
implementing plans for achieving Rite Aid/iarious initiatives regarding cleanliness,
increased sales, and efficienN@ven when the initiatives thelves were passed down
Plaintiff by her District Manager); advising employees on teamwork and proper cus
service; and adjusting the labor budget tavaot for likely variations in customer foot
traffic. See UPS190 Cal. App. 4th at 1024-25.

16. Therefore, although Plaintiff's discreti may have been curtailed in some
instances, Plaintiff still had discretion asother matters of significance. For example,
Plaintiff was given discretion to hire, distie, train, and fire employees. Plaintiff

testified that she trained new hires andaie&d associates who struggled to complete

their work timely and correctly. If one ofdhtiff's employees continued to provide poor

service, Plaintiff had the discretion to ceehthe employee informally before speaking
with human resources about whettewrite up the employee formally.

17. Plaintiff also had discretion in prioritizing and delegg tasks to her
employees on a daily basis. It was Plainiffo assigned her employees work day to ¢
Even when a District Manager directed Pldifrto prioritize one task over another, it wa
Plaintiff who determined how her staff couldsbaccomplish that directive. Similarly,
although to some extent Plaintiff's discretion over inventory wasmbled by Rite Aid’s
various ads and promotions, Plaintiff could atljordering based on what historically s¢
well in the store, nearby competitoopcoming sales, and so forth.

18. The Court concludes that, like the employeedhg Plaintiff exercised

discretion and independgnidgment in her work as Store Manager.
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2. “Primarily Engaged” in Exempt Activities

19. *“Under California law, the phrase ‘primiy engaged’ means ‘more than
one-half of the employee’s worktime’ is sp@etrforming duties that qualify as exempt.
UPS 190 Cal. App. 4th at 1018. Plaintiff ehmsizes that the trier of fact may not
consider otherwise nonexempt duties to be gtgust because “the manager continue
supervise while performing themHMeyenv. Safeway In¢216 Cal. App. 4th 795, 826,
157 Cal. Rptr. 3d 280 (2013). Rather, “thertoéfact must categorize tasks as either
‘exempt’ or ‘nonexempt’ based on the puspdor which [Plaintiff] undertook them.Id.

20. Here, Rite Aid itself acknowledged th&t Store Managers are not always
properly classified as exempt. The dsitef the job may vary, depending on the
individual circumstances in each store.r Ekample, Rite Aiatlassifies all Store
Managers of stores with a front end salesin@ of less than $1.5 million as nonexemy
Presumably, this is because these Store Wensamust help out with the nonmanagerig
side of the business to suchextent that they cannot propele classified as exempt.
Therefore, it is quite conceivable that soStere Managers who manage stores with a
front end sales volume of more than $1i8iom would also find themselves primarily
engaged in nonexempt duties. A particulaihgent or particularly under-staffed Store
Manager might find that she spends moree stocking and serving customers than
supervising her employees, overseeing payaoli managing the labor budget. In othe
words, it is quite likely that in certain of Rifgd’s stores there immore work to delegate
than hourly employees available to delegate to.

21. Nevertheless the Court conclsdibat, for the most patbhis Plaintiff was
primarily engaged in exempt duties. Asalissed above, the Court credits the testima
of those witnesses who recalled that Plaintdis more likely than not to be in the office
during the work day. Although the partieddeed what Plaintiff was doing while in the
office, the Court finds this issue to be leneant. If Plaintiff was in the office, she
logically could not have been performitige sorts of nonmanagerial, manual tasks

typically assigned to nonexempt store assesiaPlaintiff could not have been, for
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example, stocking shelves, ringing up custosnor cleaning bathrooms while she was
inside the office. Rather, shmust have been engaging paity in managerial tasks,
such as reviewing payroll, scheduling emg@ey, speaking on the pleowith vendors, or
any one of a number of othdiscretionary tasks for wHicPlaintiff was responsible.
Therefore, any time Plaintiffpent in the office was necesfadedicated primarily to
managerial tasks. And, as the Court &sond above, Plaintiff performed at least somq
de minimus managerial tasks Newalking the floor. Accadingly, the Court concludes
that during a typical work week Plaintiff sgehe bare majority of her time engaged in
exempt activities.

22. Because the Court concludes thatififf was not “multitasking” while
completing most of her managerial task& Court does not consider Plaintiff's
arguments unddéRamirezv. Yosemite Water Co., InQ0 Cal. 4th 785, 802, 85 Cal. Rpt
2d 844 (1999) (requiring work time to bppmrtioned as either exempt or nonexempt).
Nor need the Court consider RA&l’s affirmative defense undétamirezthat Plaintiff
was not performing her job duties accordiodrite Aid’s reasonable expectations —
Plaintiff typically performed her Store Managtuties according to the job description.

23. However, as discussed above in Hredings of Fact, Plaintiff spent a
majority of her time on nonmanagerial -rdathus, nonexempt — tasks during weeks
which she helped with remodels and inveig®r The Court previously found that durin
remodels and inventories, Plaintiff spentgnof her time on manual tasks like stocking
shelves, cleaning, unloading ttrack, and so on. Even dag weeks in which Plaintiff
assisted with inventory or a remodel only on ti@y off, the Court concludes that this w
sufficient to shift the balance of her time, such that she was primarily engaged in
nonexempt work during that week. In totlis amounts to sixteen weeks in which

Plaintiff was misclassified because shesygamarily engaged in nonexempt work.
B. Claim Two: Failure to Provide Meal Periods and Rest Breaks

24. California Labor Code section 226.7 swthat “[i]f an employer fails to

provide [a nonexempt] employeeareeal or rest or recoveperiod . . . the employer shal
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pay the employee one additional hour of pathe employee’s regular rate of
compensation for each workday thia¢ meal or rest or recayeperiod is not provided.”
Id; see alsdCal. Lab. Code § 512; Cal. Code Regs., tit. 8 § 11050(11Brihker, the
California Supreme Court recently clarifiad employer’s duty with respect to meal
breaks under section 512(a) “is an obligatioprtovide a meal period to its employees.
53 Cal. 4th at 1040. “The employer satisfids thbligation if it relieves its employees o
all duty, relinquishes control over thaictivities and permits them a reasonable
opportunity to take an uninterrupted 30-minute break, and does not impede or discc
them from doing so.ld. Therefore, to comply witthe Labor Code, an employer must
affirmatively relieve its employee of all dutydoing so transforms what follows into an
off-duty meal period, whether or not work continuekd” at 1039-40.

25. Employers also must provide “a netrhinhutes of rest . . . in each ‘work
period’ and the rest period must be tlas language implies, duty-freeAugustuss. ABM
Sec. Servs., Inc2 Cal. 5th 257, 267, 211 Cal. R@d 634 (2016) (quoting and adoptin
Dept. Industrial Relations, DLSE Opn.tter No. 2002.02.22 (2002)). “That is, during
rest periods employers must relieve employdesl duties and relinquish control over
how employees spend their timdd. at 269.

26. Inits October Order, the Court held, joining the majority of courts in the
Central District, that Plainfifs claims for payments undsection 226.7 of the Californie
Labor Code are restitutionabgcause they are akin to otnere wages. Therefore, any
unpaid meal and rest break premiums arevex@able under the UCL. To the extent tha
Rite Aid renews its arguments that unpaidahrend rest break premiums are not wages
and are not recoverable under the UCL, tbar€declines to revisit its prior Order.

27. Because Plaintiff was classified asetempt employee, Rite Aid did not
make an effort affirmatively toelieve Plaintiff of all duty fo 30 minutes to permit her tc
take an off-duty lunch break. Similarly, RitedAdid not make an effort to ensure Plain
received rest breaks. Rather, Plaintiff veapected to be on duty to field questions

throughout her shift, even during her lunch hotihe testimony at trial reflected, and th

-33-

=1

Duray

1

UJ

tiff

e




© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRPRER R P RB R
© N O O »h WO NP O © © N O 0o b W NP O

Court thus found, that Plaintiff regularly svanterrupted during her lunch break to field

associate questions or assist with a prolearthe floor. Often, no other member of the

management team was availatdessist store associates during Plaintiff’'s lunch hour.

associates had questions, Plaintiffiach was interrupted by necessity.
28. In contrast, when Plaintiff assistedth remodels and inventories, the

testimony reflects that Rite Aid appropriatélgated Plaintiff like an hourly employee,

ensuring that she was provided the opportunityake uninterrupted na¢ and rest breaks.

29. Accordingly, the Court concludes that those days when Plaintiff should
have been classified as noney# and worked in her capaci#g a Store Manager in her
own store, she was denied meal and rest Brgakiolation of section 226.7. On those
days when Plaintiff properly should have betassified as nonexempt and worked as

laborer to assist with remodels and invept@he was not deniadeal and rest breaks.
C. Claim Three: Failure to Pay Timely Wages

30. California Labor Code section 203 proggithat “[i]f an employer willfully

fails to pay . . . any wages ah employee who is discharged or who quits, the wages

the employee shall continue as a penalty ftbendue date thereof at the same rate unti

paid or until an action therefor is commenced.” Plaintiff contends that Rite Aid
willfully failed to pay her ovdime wages and meahd rest break premium wages whe
she terminated her employment, and thiie Rid should be requed to pay the waiting
time penalty under section 203.

31. *“Willfulness” is defined in the Califaria Code of Regulations to occur
“when an employemtentionally fails to pay wages to amployee whose wages are
due.” Cal. Code Regstt. 8, § 13520 (emphasadded). “[A] good faith dispute that any
wages are due will precludmposition of waiting time peniées under Section 203.1d.
The regulations further define a “good Fadispute” as occurring “when an employer
presents a defense, basethinw or fact which, if successff would preclude any recover
on the part of the employeeld. § 13520(a). The fact thatdefense is ultimately

unsuccessful will not preclude a findingatla good faith dispute did existld.

-34-

a

of

n

~




© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRPRER R P RB R
© N O O »h WO NP O © © N O 0o b W NP O

32. Here, the Court concludes that R&&l disputed in good faith whether
Plaintiff was properly classified as an exgiramployee, precluding the application of
waiting time penalties. Rite Aid’s exemptidefense was partially successful, and thu
was based on a good faith reading of the |&ite Aid’s argumersd that it did not owe
Plaintiff unpaid overtime or meal andstdoreak premium wages were “neither
unreasonable nor frivolous[.]JFEI Enterprises, Incv. Kee Man Yoqgrl94 Cal. App.
4th 790, 802, 124 Cal. Rptr. 3d 64 (201P)aintiff is not entitled to waiting time
penalties under section 203.

D. Rite Aid's Affirmative Defenses

33. Inthe Final Pretrial Conference Ord®ocket No. 125), Rite Aid indicated

that, in addition to its exemption defenses, it planned to pursue a plethora of other

affirmative defenses at trial. The Court need separately address most of these; Rité
Aid’s affirmative defenses regarding unpaidges, for example, @aaddressed above in
the context of Plaintiff's claims. Others, sumh Rite Aid’s contention that Plaintiff faile
to mitigate her damages, or Rite Aidttute of limitations defense, were not
meaningfully pursued at trialTherefore, Rite Aid did not ne¢its burden of proof as to
those affirmative defenses. @ICourt notes that virtuallylaf the affirmative defenses
were simply different iterations ofife Aid’s factual and legal arguments.

34. One affirmative defense was regularlijpded to by the parties during trial,
and thus remains to be adssed. Rite Aid contendsatPlaintiff is estopped from
pursuing her claims for unpaid overtime andal and rest break premiums under the
UCL. The theory hinted at by both partiesidgrtrial appears to be that, by continuing
work as a Store Manager without challengingmesclassification, Plaintiff misled Rite
Aid to its detriment. Throughout the tri&jte Aid emphasized that it includes in trainit
materials its expectation that Store Managpend at least 50% of their time performing
exempt labor. Rite Aid’s theory appears tal&t, having been made aware of Rite Ai
expectation that Store Manage&veuld primarily perform exempt duties, Plaintiff misle

Rite Aid by not reporting that she wanable to meet those expectations.
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35. In support of its defense, Rite dicites only to generic authorities on

equitable estoppel. Neither tbfe two cases upon which it reliésntzyv. Centex Homes

31 Cal. 4th 363, 384 (2003), Bhafferv. Debbas17 Cal. App. 4th 33, 43 (1993), appli
the doctrine of equitable estoppe an employment claim.
36. An action under the UCL is equitable intma and thus allows a plaintiff to
“recover money or property tdined from the plaintiff or persons represented by the
plaintiff through unfair or unlawful business practice€brtezv. Purolator Air Filtration
Prod. Ca, 23 Cal. 4th 163, 173, 96 Cal. Rptr. ZkB52000). Equitable considerations,
including defenses like equitable estoppelaynenter into the court’s disposition of a
UCL action.” Id. at 179. However, eqgable defenses are only partial defenses; they
“may not be asserted to wholly defedt/@L claim since suchlaims arise out of
unlawful conduct.”ld.; see alspSalasv. Sierra Chem. Gp59 Cal. 4th 407, 432, 173
Cal. Rptr. 3d 689 (2014) (“Equitable defenses may not, however, be used to wholly
defeat a claim based on a public policy espesl by the Legislatarnn a statute.”);
Dominguez—Curry. Nevada Transp. Depti24 F.3d 1027, 1041 (9th Cir.
2005) (recognizing that a “partial affirmative de$e” is one that limits or influences th¢
remedies that the court may impose but dadgreclude liability). Therefore, although
Rite Aid’s equitable estoppel finse may be taken into cadsration by the Court when
awarding restitution, it may ngtreclude recovery entirely.

37. Here, the Court sees littteason to limit Plaintiff's recovery. Although it
may be technically true that Rite Aid informesl Store Managers that it expected then
spend the majority of their time on exempt work, the information was primarily conv
via computer based trainings — trainings tivate easy to ignore, especially because
Store Managers could easily click through th&mle engaged in otheasks, like helping
customers at the register. Rite Aid mgead to make clear to Store Managers its
expectations regarding labor budgets, stogarminess, and sales targets through regu
emails and reminders by District ManagelfsRite Aid had truly cared to emphasize th

need for Store Managers to spend a majarfittheir time on exempt tasks, it could havg
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done so. Indeed, prior to Plaintiff's time a$Store Manager,it® Aid provided self-

audits to Store Managers, at least partimlgncourage mindfulness as to how they were

spending their time. The Couhus finds and concludes that Plaintiff did not mislead
Aid by failing to self-repdrher misclassification.

38. Rite Aid fails to prove itpartial affirmative defense.
E. Remedies

39. Itis Plaintiff’'s burden to prove thamount of adequate compensation with

reasonable certaintye.g, Clemente v. State of Californid0 Cal. 3d 202, 219, 219 Cal,

Rptr. 445 (1985). However, Plaintiff need mobve the amount of compensation with
same definiteness that was required to show liabildy, see also Carlirv.
DairyAmerica, Inc. 705 F.3d 856, 881 n.26 (9th Cir. 2012) (applyingG@leEmente
standard to hold that, in California, “somecertainty can arise in any calculations of
damages, but that does not preclude regowdere it is clear that some damage has
occurred”). As the€€lementecourt explained, “[i]t is desitde that responsibility for harn
should not be imposed until it has been prowél reasonable certainty that the harm
resulted from the wrongful conduct of the persoargkd. It is desirable, also, that ther
be definiteness of proof of the amount of damagéar as is reasonably possible. Itis
even more desirable, howevtrat an injured person not be deprived of substantial
compensation merely becauskdkcannot prove with completertainty the extent of
harm [she] has suffered Clemente40 Cal. 3d at 219.

40. This general principle favoring recery applies to the wage and hour
context, as well. As the Court discussdve, California courts allow that “[i]f the
employer fails to produce such evidencedttRlaintiff worked compensable overtime
hours, “the court may then award damageséoemployee, even though the result be
approximate.”Duran, 59 Cal. 4th at 41 (quotingt. Clemens328 U.S. at 687-88).

41. Here, Plaintiff has proved hermages with sufficient certainty.

-37-

Rite

the

o}

e

dnly




© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRPRER R P RB R
© N O O »h WO NP O © © N O 0o b W NP O

1. Overtime Premiums
42. California mandates that an employeepaid one and a half times the
employee’s regular rate of pay for timerked in excess of 40 hours per we&8eeCal.
Lab. Code § 510(apPeabodw. Time Warner Cablénc., 59 Cal. 4th 662, 667, 174 Cal
Rptr. 3d 287 (2014) (“Employers must compeaasaich employees [who work more th
40 hours in any one workweek] ‘at the rateno less than one and one-half times the

[employee’s] regular rate of pay.™). Plaiff provided evidence of her hourly rate of pe
for the duration of her empyment as a Store Manager.

43. The Court previously conatled that Rite Aid incorrectly classified Plaintif
as exempt on those weeks when she workedlalsorer to assist with remodels and
inventory. Because Rit&id failed to meet its burden gfoof to show that Plaintiff was
primarily engaged in exempt labor durifgpse weeks, it owes Plaintiff overtime wage
for any overtime hours worked.

44. As calculated above in the Findings of Fact, Plaintiff is o8&849.56n
unpaid premium overtime wages.

2. Meal and Rest Break Premiums

45. Inits October Order, the Court agreeith the majority of courts in the
Central District that meal and rest brgakmium wages are a foraf restitution under
the UCL. (Oct. Order at 3-5). Accordingthe Court next considers what unpaid wag
are owed to Plaintiff as a result of missecdaihand rest breaks during weeks in which g
was misclassified as an exempt employee.

46. As discussed above, an employereiguired to make available to its
nonexempt employees an uninterrupted, 30 reimual period after five hours of work.
California further provides that, “[i]f an engpler fails to provide an employee a meal ¢
rest or recovery period in accordance vatbktate law . . . the employer shall pay the
employee one additional hour of pay at thekayee’s regular rate of compensation for

each workday that the mealm@st or recovery period is nptovided.” CallLab. Code §

226.7(c);see also Kirby. Immoos Fire Prot., Inc53 Cal. 4th 1244, 1256, 140 Cal. Rptr.
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3d 173 (2012) (reaffirming that “the remedy #oviolation of the statutory obligation to
provide IWC-mandated meahd rest periods is one additional hour of pay at the
employee’s regular rate of compensation for eactk day that the meal or rest period
not provided”) (quotation nis and citations omitted).

47. The Court previously concluded that those weeks when Plaintiff should
have been classified as nonew# and worked in her capacity as a Store Manager in
own store, she was denied meal and rest Brgakiolation of section 226.7. On those
days when Plaintiff properly should have betassified as nonexempt and worked as
laborer to assist with remodels and invept@he was not deniadeal and rest breaks.

48. As calculated above in the Findingskact, Plaintiff is owed an additional

$1,297.24n restitution for unpaid meaind rest break premium wages
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1. VERDICT
The CourtFINDS andRULES as follows:

On Plaintiff's Claim One for unpaidvertime wages, bendant Rite Aid

misclassified Plaintiff as an exempt emplogering periods in which she participated|in
remodels and inventories. The Catmts finds in favor of Plaintiff.
On Plaintiff's Claim Two for failure tgrovide meal periods and rest breaks,

Defendant Rite Aid faile to provide Plaintiff the opportutyito take an off-duty meal or
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rest break on those days when Plaintiff propsHould have been classified as nonexempt

and worked in her capacity as a Store Managber own store. The Court thus finds

favor of Plaintiff.

On Plaintiff's Claim Three fofailure to pay timely wage Defendant Rite Aid did

not willfully fail to pay Plaintiff the wages sheas owed. The Courttis finds in favor of

Defendant.

In total, Plaintiff is owed $846.80 in damages and restitution.

The Court will enter a sepate judgment pursuant Eederal Rules of Civil

Procedure 54 and 58(b).

Datad: March 28, 2017

MICHAEL W. FITZGERALD
United States District Judge
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Appendix 1
List of Exhibits at Trial

Exhibit 2. Documents produced by Ri&ff Marine Bargas at Deposition
Exhibit 2 includes a number of documents cdNvhich Plaintiff brought with her t
her deposition. At trial, the lowing documents were discussed:
¢ An email from Marilyn Contreras to PHiff and two other peple, dated October
1, 2012, congratulating Plaintiff for pasgia “tobacco sting.” After reading the
email, Plaintiff agreed that she spentditnaining her staff to be prepared for

unexpected audits, mystery shoppers, and government regulators.

e A document titled “Rite ReporBtore Leadership Viegivdated September 8, 2012

&)

that provides an overview of the Maywoodrsfs performance according to several

metrics (including payroll as a percentageuifits, out of stock, etc.). Certain
metrics had been circled, and it couldibierred that Plaintiff discussed these
metrics with her staff and took stejosimprove the store’s performance.

¢ Plaintiff's Self Evaluation for he2013 Performance Review, in which she

mentioned an interest in takinganagement development courses.

Exhibit 3. 6/11/01 Bargas’ Application for Employment
Exhibit 3 was used to impeach Plaintiff oross examination. Her application fo
employment at Rite Aid included some untetatements, even though Plaintiff signed

certify that everything included in the application was true.

Exhibit 4. Rite Aid Job Description fa&Store Manager (California Only)

The Store Manager Job Description wasadtrced through the testimony of Pau
Bennie, who explained that it had been distributed to Store Managers, including Pl
at a training. (Plaintiff testified that sldid not remember ever receiving the job

description or attending the Store Manager training.) The Job Description instructe
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managers to spend the majomtytheir time on tasks thatgaire them to “exercise their
independent judgment and discretion.” CourfisePlaintiff questioned several witness
about whether the tasks listed in the Job Dp8ion truly were managl in nature, and
how long Rite Aid expectedny given task to take.

Plaintiff testified that she regularly perfoeah all of the essential job duties listed
the Job Description.

Exhibit 8. 2011 Bargas Annual Performance Review
Exhibit 8 is Plaintiff's performance restv for 2011, when she was managing thg
Commerce store. Plaintiff was ratedhapetent,” generallynet or exceeded

expectations, and was givemaase. The performance reviswo not include a metric to

ensure that Store Managers perform moaa thO percent of their time on exempt work.

Exhibit 9. 2012 Bargas Annual Performance Review

Exhibit 9 is Plaintiff's performance reviewf 2012; Plaintiff was still managing th
Commerce store. Plaintiff was rateshapetent,” generallynet or exceeded
expectations, and was given a raise. pé&dormance review included a statement fror
the District Manager that Plaintiff did“aolid job at leadag her store team” and

“improved the working environment . . . .”

Exhibit 10. 2/7/13 Counseling / Develomnt Form issued to Bargas

Exhibit 10 reflects that in 2013, Distritanager Marilyn Contreras wrote Plainti
up for failing to meet “basic operating proceelsi¥ which Contreras attributed to a “lac
of leadership and organizationContreras testified that Phiff had been failing to mee
her labor budget, and that Contreras had received a few complaints about Plaintiff 1

her employees.

_42-

eS

n

v

e

ff

A

[

rom




© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRPRER R P RB R
© N O O »h WO NP O © © N O 0o b W NP O

Exhibit 11. 6/2/10 Counseling / Develomnt Form issued to Bargas
Exhibit 11 reflects that in 2010, District Manager Jason Jalili wrote Plaintiff up

arriving late to work.

Exhibit 13. 2012 Overall Compensationff@mance Summary for Bargas
Exhibit 13 reflects that Plaintiff recead a bonus based on the volume of front g
sales within the Commerce store in 2012.e Bonus was awarded for certain manage

decisions that Plaintiff made, which ingmed the customer araployee experience.

Exhibit 14. Rite Aid 30(b)(6) Deposition Notice

Marilyn Contreras testified that shelieged she was knowledgeable on the topic

contained in the 30(b)(6) Deposition Notice.

Exhibits 18-22. Emails Regarding Labor Plans

Plaintiff's counsel discussed a humber ofadmwith Marilyn Contreras, all on the
topic of labor budgets and labor plans. Eneails emphasized th&tore Managers were
expected to meet their labor budgets as cjoaelpossible. One email, sent to Plaintiff
and Contreras, along wittther Store Managers, stateditbtore Managers “[m]ust mak
[the] labor plan every week without exception.” Store Mpana were also forwarded
emails indicating whether they weweer- or under- budget; S®Managers were

expected to make corrections right awltyhey were not meeting the budget.

Exhibit 24. Objections and Responses to 30(b)(6) Deposition Notice

Exhibit 24 was used toyahe foundation for a discussion of Marilyn Contreras’
designation as Rite Aid’s 30(b)(@itness. Contreras was noticed to testify regarding
number of hours plaintiff was expected torwper workday and/or workweek, but Rite

Aid did not keep track of Plaintiff's hourshile she was employesk a Store Manager.
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Exhibit 33. Ceballos Deposition Notes
Roger Ceballos’ notes fromahdeposition included a list afianagerial tasks that
store manager was expected to do. Thedestacluded interviewing, hiring, training,

and disciplining associates; reviewing peniance and providing feedback; resolve

customer complaints; and reviewing salesiles and strategizing how to improve those

results. Ceballos could not say whether or Imawch time Plaintiff spent on any of the

tasks in his list while she wasnployed as a Store Manager.

Exhibit 44. 4/18/11 Email from Jalili

Exhibit 44 is an email from Jason Jalili phasizing to Store Managers that Rite
Aid strongly preferred to avoid paying erapees overtime wages. Marilyn Contreras
testified that Rite Aid’s preference was cetsnt from before she arrived through the
time that Plaintiff left Rite Aid.

Exhibit 45. 2/6/13 Email from Contreras

Exhibit 45 is an email from Marilyn Contias to Plaintiff and other Store Manag
instructing them to have schedule compddig early morning on Wednesday. The em
states that it is important to have schedolaisby then becauseo6@treras would schedul
weekly visits to stores based on the submitehedules. She expected store manage

be in the store at times when they were scheduled.

Exhibit 46. 3/30/12 Email from Barron

Exhibit 46 is an email from Hector Barroagdressed to Plaintiff and other Store
Managers. The email includes a list titled “Avferiorities”: the first item states “[IJabor
non-negotiable must make plagneours” while most of the remaining items in the list
emphasize various tasks for keeping the st@anchnd neat. Ultimately, Store Manags

were responsible for keepitigeir stores neat and clean.
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Exhibits 49, 51-55. Emails from dmaasc@sysm.riteaid.com in 2011

Exhibits 49 and 51-55 include labor stitis for various stores in the district,
including Plaintiff's store. Recipientgere instructed to cut any scheduled hours
exceeding the labor budget and to correct thehiedules to achieve afficiency of at
least 65%. Marilyn Contreras testified thhsome point she began instructing Store

Managers to achieve affieiency of at least 70%.

Exhibit 59. 9/7/10 Email from dmalal@sysm.riteaid.com

Exhibit 59 is an email from an individu@entified as “KN,” dated September 7,
2010. The email instructs Store Managersrt@il KN if their number of scheduled hot
is greater than their labor budget. Initeshny, it became clear # this could happen

when minimum union hour requiremertnflicted with the labor budget.

Exhibit 61. Spreadsheet of Bargas Payroll History
Exhibit 61 includes data from Rite &s payroll system, and includes data
regarding Plaintiff's paychecks fromarch 28, 2009 thragh March 31, 2013.

Exhibit 63. CA Front End Manager Audit

Exhibit 63 is a print-out of an electronic communication sent in 2006. The

worksheet asked Store Managers to condsetfaaudit to determine whether they were

spending more than 50% ofeih time on nonexempt dutieRite Aid stopped distributing
this sort of self-audit after 2006.

Exhibit 68. Kronos Time Records

Exhibit 68 is data from Rite Aid’s timand attendance system. It includes data
regarding Plaintiff's time punches andheduled time from December 5, 2009 through
March 18, 2013.
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Exhibit 69. FE Inventory Day Expectations Checklist
Exhibit 69 is a document titled “InvenioDay Expectations” that sets out

requirements for Store Managers on inventory day.

Exhibits 74—75. Emails from Jalili

Exhibits 74 is an email authored byuP8ennie and forwarded by Jason Jalili to
“undisclosed recipients” in 2010The email explains that@e Managers are expected
attend refresher courses on tresite leadership training (the same training at which,
Bennie testified, the Job Description was @giated to Store Managers). The 2011 emgd
states that Jalili expects 100% of his storanagers to hawampleted the online

leadership refresher trainifigy the end of the week.”

Exhibit 78. 9/2/12 Email from Contreras

Exhibit 78 is an email from Marilyn Comras to all of the Store Managers unde
her supervision, including Plaintiff. Thamnail instructs Store Managers to work 2
weekends per month, 1 to 2 nights per week, and states that “[nJo manager is to leq

store before 5pm unless previously dissed with the [District Manager.]”

Exhibit 92. 2010 Bargas Annual Performance Rsvincluding Self Assessment and
Supervisor Assessment

Exhibit 92 is Plaintiff's performance veew for 2010, when she was managing th
Downey store. Plaintiff was rated “competégenerally met or exceeded expectation

and would have been qualified for a raise.

Exhibit 104. 2013 Bargas Annual Performance Review Inclu@eff Assessment and
Supervisor Assessment
Exhibit 104 is Plaintiff's 2013 performas review. MarilynContreras completed

the Supervisor Assessment but did not give the fio Plaintiff becaus Plaintiff left Rite
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Aid first. Plaintiff was rated “needs ddepment,” meaning hgrerformance only meets
some job requirements, and Contreras wiioé Plaintiff “needs to understand the
Manager role before sltan move on to the next step; wid put togetheran [Associate

Development Plan].”

Exhibits 106—-125. Counseling/Development Forms
Exhibits 106-25 are examples of CounmggDevelopment Forms that Plaintiff
issued to her employees while shesweanployed as a Store Manager. A

Counseling/Development Form is a formirfiormal discipline for Rite Aid employees.

Exhibit 148. Computer-Based Training History for Bargas

Exhibit 148 is a record of all the computeasied trainings, or “CBTs”, that Plainti
completed starting in Februa?2p11. Page 8 includes antry for “CA Store Manager
Leadership Training,” marked completedPhaintiff on October 11, 2009. The entry ig
an acknowledgement that Plaintiff attendeddhesite leadership training at which the

Job Description was distributed to Store Managers.

Exhibit 149. Store Management Guide
Exhibit 149 is a thick packet titled “StManagement Guide.” It contains a
number of forms, including the Store Visit @e (page 72), which District Managers us

to evaluate stores during walk-throughs.

Exhibits 155-56. Store Bonus Program Quick Reference Guide

Exhibits 155 and 156 set out bonus requirements for fiscal years 2011 and 2(
Store Managers were evaluated, in partthenstore’s earnings before interest, tax,
depreciation, and amortization (“EBITDA”). Plaintiff testified that she was not traine

the bonus program and did not pay muchnitb@ to the requirements in the guides.
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Exhibit 160. New Hire Orientatior— Store Management Guide

Exhibit 160 is a large binder containiRite Aid’'s 2010 management developme
program. Rite Aid mvides the materials to employees it is training to become mang
Plaintiff likely completed a similar program 2009. Page 3 states that “[lJabor budget
are tighter than previous years and ourtedpxpenditures are mimized however, every
associate can be friendly, wan engage each and every oostr and all stores can be
clean and orderly.” The pag®es on to state, “We need to beat our labor and expen
plans. Operating more efficiently and spendegs are vital to our bottom line. We ha
very challenging budgets. Driving costs outltd operating model will remain a priority
Everyone is accountable to the P&L”

The binder gives Store Managers instructions on training, customer service, &

other Store Manageesponsibilities.

Exhibits 175—-76. Store Managers as Leaderskeld Management Training (Video)
Exhibit 175 is a video of the computer based training given to Store Manager:
refresh them on the 2009 on-site leaderstaming developed by Bennie. The training
stated that Rite Aid expects Store Managenegularly spend mordan 50% of their
time on managerial tasks. Exhibit 176 is Wieial demonstrative that accompanied thg

video.

Exhibit 177—78 California Store Managéreadership Training (Video)

Exhibit 177 is a video of a computeased training given to Store Managers,
covering Rite Aid’s expectans for Store Managers. Exhibit 178 is the visual
demonstrative that accompanied the trainiRgge 3 includes a button for the Store
Manager to click upon finishgnthe training, titled “I Acknovedge.” The page states,
“By clicking on ‘I Acknowledge,’ you indicate #t you will follow Rite Aid’s California

Store Manager Leadership Structure expectatioR&aintiff testified that she clicked “I
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Acknowledge” at the end of the training, although she also testified that she likely d

pay much attention to the training itself.

Exhibit 180. California Store Managéreadership Expectations

Exhibit 180 is a demonstrative for thengputer based training video, “CA Store
Manager Leadership Expectations.” Thideo training was distributed to Store
Managers in 2010. Exhibl#48 indicates that Plaintiff completed Exhibit 180 on Octol
24, 2010 at 3:08 a.m. The exhibit states that the objective of the training was to pr
Store Managers with a refreshed understandifrige primary purpose of the California

store manager position, Rite Aid’s expéittas regarding California store manager

leadership, and awareness of how Store Marmaspend their time and whom to contac

with concerns regarding leadership expectations.

Exhibit 182. California Store Managéreadership Expectations
Exhibit 182 is essentially ehsame as Exhibit 180, ex¢afpwas distributed to Stor
Managers in 2011.

Exhibit 183. Powerpoint Presentation Reldt® 2009 Store Manager Training
Exhibit 182 is the PowerPoint presenaticreated to accompany the 2009 on-si

Store Manager training developed by Pauhde. The PowerPoint presentation incluc

instructions to store managers regardirgyithportance of training and delegation. The

PowerPoint presentation also includes several slides noting that Store Managers of

with a low volume of sales ($750 thousan&1025 million) are classified as nonexempt.

Exhibits 185, 185A-D Scheduling Data
Exhibit 185 is an excel file containingt® Aid’s scheduling d@ for the relevant

time period. Exhibit 185 A is a printout of arepdsheet including all of the data relatec
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Plaintiff's schedule from December 2009dhgh March 2013. hibits 185B through D

organize the scheduling information as a sesfedemonstrative graphics for the Court.

Exhibit 188. Labor and Sales Statistics f8tore Nos. 5466, 5432, and 5479 When
Bargas was Store Manags Each Location

Exhibit 188 includes labor arghles statistics for all of Plaintiff's stores (Maywog
Downey, and Commerce) duritige time in which she wahke Store Manager of each
location. The data indicates that Plaintibmetimes exceeded@sometimes came in
under her labor budget.
Exhibit 192. Chart of Bargas’ Schedule

Exhibit 192 contains a chart summarizingiRtiff's schedule dataas contained in
Exhibit 185A. The chart contains an egnppace between approxitaely late June and
early October 2010, during which time Plaiiwvas on maternity leaa: Otherwise, the
chart shows that Plaintiff typically was scheduled for a 9 hour shift, with some varia
The parties dispute whether the schedule datatained in Exhibit 185A and displayed

Exhibit 192, accurately reflects timeden Plaintiff was actually at work.

Exhibits 193-95. Store 5432 Labor and Sales

Exhibits 193-95 are graphical representatwinge data contained in Exhibit 188.

The charts show that Plaintiff sometineeseeded and sometimes came in under her
budget at the three stores shenaged. Defendant®uotended that these charts show tl

Plaintiff did not face strong pssure to meet her labor budget.

Exhibit 203. Yam’s Employee Action Forms

Exhibit 203 contains performance reveeand associate development plans for
Rebecca Yam. The performance reviewsude self-assessments discussing Yam’s
managerial activities. In orgelf-assessment, Yam mentidrtbat she could improve by

delegating to assaaiies more often.
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Exhibit 211. Daily Routine Chart
Exhibit 211 is a list of routines that Marilyn Contreras gave to Store Managers i
her district. Yam testified that Contreragyided the Store Managers with daily, week

and monthly routines that she exped Store Managers to follow.

Exhibit 212. Store Manager Work-Time Self Audit
Exhibit 212 is a document thatas given to store managertsa meeting, to fill out
by hand. Exhibit 212, like Exhibit 63, askstbre managers to $&kport whether more
than 50% of their time was spent on nonegemonmanagerial tasks. According to
testimony, Rite Aid stopped asking Store Mamade fill out self-audits after about 2006.
This particular self-audit was appatigrfilled out by Rebecca Yam and signed b
her on February 15, 2005. Yam testified tha Blhed out the audit at an offsite meeting.

Exhibit 213. Punch Records

Exhibit 213 is a disk containing tipainch records for Cynthia Pena, who was a

Price Accuracy Coordinator under Plaintiff.
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