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1 I, KELLY M. KLAUS, hereby declare: 

2 1. I am a member of the firm Munger, Tolles & Olson LLP, counsel for 

3 Defendants Warner/Chappell Music, Inc. and Summy-Birchard, Inc. Gointly, 

4 "Warner/Chappell"). I am admitted to practice law in the State of California and 

5 before this Court. I submit this declaration in support of Warner/Chappell's 

6 Opposition to Plaintiffs' Motion for Review of Magistrate Judge Wilner's Order Re: 

7 Discovery Motion Denying Plaintiffs' Motion to Overrule Defendants' Claim of 

8 Attorney-Client Privilege. Except as indicated in paragraphs 12 and 13 below, I 

9 have personal knowledge of the facts stated herein. If called upon as a witness to 

10 testify as to the contents of this declaration, I could and would competently do so. 

11 2. On May 9, 2014, ASCAP produced about 600 pages of documents 

12 pursuant to a third-party subpoena Plaintiffs had served. Included in that production 

13 was a 1979 letter from the Vice President of Summy-Birchard Music ("Summy") to 

14 ASCAP's General Counsel, attaching two legal memoranda (the "Coudert Memos") 

15 that Richard Wincor-an attorney at Coudert Brothers, a well-known firm that 

16 served as Summy's outside counsel-had sent to Summy's president. 

17 Warner/Chappell (including counsel) did not know at the time of ASCAP's 

18 production, or at any time prior to May 19,2014, that ASCAP's production included 

19 the Coudert Memos. 

20 3. On May 19, ASCAP informed Warner/Chappell that Plaintiffs had 

21 sought ASCAP's permission to remove the confidentiality designation from two 

22 documents ASCAP had produced on May 9 with the control numbers ASCAP0095 

23 through ASCAP0117. These documents were the Coudert Memos. 

24 4. Warner/Chappell's counsel reviewed the Coudert Memos on May 19 

25 and recognized that ASCAP had produced materials subject to Warner/Chappell's 

26 privilege. Warner/Chappell's counsel had neither seen nor known of the Coudert 

27 Memos prior to the May 19 notification from ASCAP, and Warner/Chappell did not 

28 authorize ASCAP to produce those documents in this litigation. 
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1 5. On May 20, consistent with Paragraph 11 of the parties' Protective 

2 Order, Warner/Chappell instructed ASCAP to notify Plaintiffs that ASCAP had 

3 produced materials subject to Warner/Chappell's attorney-client privilege. On May 

4 22, ASCAP sent Plaintiffs a letter, via email, explaining that it had inadvertently 

5 produced materials subject to Warner/Chappell's privilege, including the Coudert 

6 Memos. On May 22, I spoke to Plaintiffs' counsel and told them that the Coudert 

7 Memos were protected by Warner/Chappell's privilege. I further explained 

8 Warner/Chappell's position that the 1979 correspondence from Summy did not 

9 waive the privilege. On June 2, I sent a letter to Plaintiffs reiterating the bases of 

10 Warner/Chappell's claim of privilege. 

11 6. On May 22, Plaintiffs sent Warner/Chappell a letter, via email, stating 

12 that Plaintiffs disputed "any purported claim of privilege" and would "investigate 

13 and bring the matter to the Court's attention." Over the next six weeks, Plaintiffs 

14 took discovery to support a motion to overrule Warner/Chappell's privilege claim 

15 regarding the Coudert Memos. Plaintiffs took the deposition of Jeremy Blietz, a 

16 Vice President in Warner/Chappell's Copyright Department, and also took a Rule 

17 30(b)(6) deposition of ASCAP. ASCAP's corporate designee was Richard Reimer, 

18 who had produced the Coudert Memos to Plaintiffs. 

19 7. On July 1, Plaintiffs sent Warner/Chappell their portion of a stipulation 

20 contesting Warner/Chappell's privilege claim over the Coudert Memos. 

21 Warner/Chappell provided Plaintiffs its portion of the stipulation on July 15, and 

22 Plaintiffs filed the stipulation and the parties' supporting declarations and exhibits 

23 that same day. Dkt. Nos. 124, 135. On July 22, Plaintiffs and Warner/Chappell 

24 filed supplemental memoranda and supporting declarations and exhibits. Dkt. Nos. 

25 125-130. 

26 8. Following a hearing on Plaintiffs' motion to overrule 

27 Warner/Chappell's privilege claim, Magistrate Judge Wilner denied Plaintiffs' 

28 motion in a nine-page order. Dkt. No. 132. 
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1 9. Warner/Chappell has concurrently filed an application to file under seal 

2 two confidential exhibits attached to this declaration-Exhibits B and C-which, 

3 under the Protective Order approved and entered by this Court on May 5, 2014, Dkt. 

4 No. 98, were timely designated as "Confidential" at the time that Warner/Chappell 

5 produced the documents. In accordance with the Local Rules, Warner/Chappell has 

6 endeavored to narrowly tailor its application to file under seal so that only genuinely 

7 sealable material is sought to be filed under seal. 

8 10. All of the exhibits referenced below were part of the record before 

9 Magistrate Judge Wilner. For the Court's convenience, I have attached the exhibits 

10 to this declaration and noted where each exhibit may be found in the record before 

11 Magistrate Judge Wilner. The confidential exhibits requested to be filed under seal 

12 as part of Warner/Chappell's opposition to Plaintiffs' motion for review of 

13 Magistrate Judge Wilner's July 25,2014 Order were sealed by Order of Magistrate 

14 Judge Wilner. See Dkt. No. 136. 

15 11. Attached hereto as Exhibit A is a true and correct copy of excerpts of 

16 the transcript of the deposition of Jeremy Blietz. Exhibit A, which was part of the 

17 record before Magistrate Judge Wilner, was attached to the Sealed Document-

18 Declaration of Kelly M. Klaus in Support Of Defendant's Opposition to Plaintiffs' 

19 Motion for Order (i) Overruling Defendants' Claim of Privilege in Documents 

20 Produced By a Non-Party, or Permitting a Second Rule 30(b )(6) Deposition to 

21 Determine the Factual Basis for that Claim; (ii) Granting Relief from the Discovery 

22 Cutoff to Conduct that Deposition ("Sealed 7/15/14 Klaus Declaration"), Dkt. No. 

23 136 (as Exhibit B). 

24 Ill 

25 Ill 

26 Ill 

27 Ill 

28 /// 

-3-

KLAUS DECL. ISO DEFS.' OPP. 

TO PLS.' MOT. FOR REVIEW 

CASE NO. CV I3-04460-GHK (MRWx) 



1 12. Attached hereto as Exhibit B is a true and correct copy ofWB Music 

2 Corp.'s 1976 membership agreement with ASCAP and a 1995 extension of that 

3 agreement. WB Music Corp.'s 1976 agreement, with the amendments provided for 

4 by the 1995 extension, constitutes Warner/Chappell's current membership 

5 agreement with ASCAP. Exhibit B, which was part of the record before Magistrate 

6 Judge Wilner, was attached to the Sealed 7/15/14 Klaus Declaration, Dkt. No. 136 

7 (as Exhibit D). I am informed and believe that Warner/Chappell maintains these 

8 documents as private and confidential. 

9 13. Attached hereto as Exhibit Cis a true and correct copy of Summy's 

1 0 197 6 membership agreement with AS CAP. Exhibit C, which was part of the record 

11 before Magistrate Judge Wilner, was attached to the Sealed 7115/14 Klaus 

12 Declaration, Dkt. No. 136 (as Exhibit C). I am informed and believe that 

13 Warner/Chappell maintains this document as private and confidential. 

14 14. Attached hereto as Exhibit Dis a true and correct copy of ASCAP's 

15 Articles of Association. Exhibit D, which was part of the record before Magistrate 

16 Judge Wilner, was attached to the Sealed 7/15/14 Klaus Declaration, Dkt. No. 136 

17 (as Exhibit E). 

18 15. Attached hereto as Exhibit Eisa true and correct copy of excerpts of 

19 the transcript of Mr. Reimer's deposition. Exhibit E, which was part of the record 

20 before Magistrate Judge Wilner, was attached to the Sealed Document- Declaration 

21 of Melinda E. LeMoine in Support of Defendants' Supplemental Brief, Dkt. No. 140 

22 (as Exhibit A). 

23 16. Attached hereto as Exhibit F is a true and correct copy of a declaration 

24 that Jeremy Blietz submitted in support ofWarner/Chappell's opposition to a 

25 motion to compel that Plaintiffs filed on June 4 and withdrew on June 25. See Dkt. 

26 No. 101-7 (Declaration ofJeremy Blietz); see also Dkt. Nos. 101-1 Goint stipulation 

27 on Plaintiffs' June 4 motion), 114 (Plaintiffs' notice of withdrawal ofJune 4 

28 motion). Warner/Chappell cited Exhibit Fin its opposition to Plaintiffs' subsequent 
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1 privilege-contest motion before Magistrate Judge Wilner. Dkt. No. 135 at 13, 40, 

2 43 , 49-50 (citing Dkt. No. 101-7). 

3 I declare under penalty of perjury under the laws of the United States 

4 that the foregoing is true and correct. Executed this 25th day of August 2014, at San 

5 Francisco, California. 
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