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Two sisters, both teachers at Co-

lumbia University, were a Ilittle
baffled last night to learn that they
had emerged for a moment from
the world of pedagogy to become
central characters in a lawsuit
involving a musical comedy.

The suit, which was filed against
Sam H. Harris, alleged that one sis-
ter was the composer of tune
which is sung in Irving Berlin and
Moss Hart’s ‘‘As Thousands Cheer"’
and that the other sister was holder
of its copyright.

Professor Patty Smith Hill, who
is a well-known kindergarten auth-
ority, was asked last night about
her part in the legal action. She
expressed an active distaste for any
publicity. Miss Smith is Profes-
sor of Education at Columbia Uni-
versity.

She admitted, however, that it
was she who had written and com-
posed the words of the song,
‘““Good Morning to All,” in collab-
oration with another sister, Mildred
J. Hill, now dead. The song was
written and first copyrighted in
11893.
| She also admitted that it was her
| gister, Jesgica M. Hill, instructor of
English at Teachers College, who
-had- signed a complaint in the suit
‘filed earlier in the day in Federal

Shy Women Teachers Who Wrote Child’s Ditty
Figurein Plagiarism Suit Over Broadway Hit

court alleging that ‘“Happy Birth-
day to You,” sung in ‘“‘As Thou-
sands Cheer,” was a plagiarism on
the music of her own song.

As to the fact that the suit filed
by her attorney, George Link Jr.,
asked damages of $250 for each per-
formance of the musical show,
which opened last Sept. 30 at the
Music Box Theatre, Professor Hill
had no comment to make.

“My song,” she said, “is sung
the world over.”

‘“Whenever it is sung over the
radio,” said Mr. Link, “fees are
paid.”

Mr. Link aggerted in the com-
plaint that ‘“Good Morning to All"’
was published by Clayton F. Sum-
my in 1893 in ‘‘Song Stories for
the Kindergarten.” The copyright,
it was explained, had been extended
in 1921,

““Happy Birthday to You” is sung
in the Rockefeller scene of ‘“As
Thousands Cheer.”” The actors re-
peat the lines “Happy Birthday to
You’ several times, allegedly to the
infringing tune of ‘‘Good Morning
to All.”’ :

Professor Smith said last night
that the real interested party inthe
suit was the Clayton Summy Com-
pany, publishers of Chicago, not
herself and her sister,

Elye New Hork Eimes
Published: August 15, 1934
Copyright © The New York Times
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States snd resfden in the City, County, and Ciate of New York,

A A

Sap Y. Harpis is & oitiszen of the Wnited ulstes and recidse

| selieitors, compleining of the dafendsunts Sem H. Harris mnd
Epm H. Hueris Theatriosl Pnberprises Ine. zliegem:

_in the State of New York.

| 3am H. Herris Theastrionl Intewprisen Inc. 13 & sorporadion
i organized and existing usder the lswg of the Siate of

Yew Yorke

| UNYTES STATED PISTRIOCT QoURY
| BOUTHENE DISTRICT OF NEY YORK |

Do e e e WM W W e e e e e e ek e e e e e E
| JEUSI0A M HILL,

- sgainst - : : o
! AUENDED CONPLAYRY |
| 8i¥ He HARRIS, BAE He HARUIS |
| THEATRICAL ENTREVRISKS INC., IRVING z
| BERLIN AND HOUS HaRY,

e fendanis,

The plaintiff hersin by Befesoher & iink, hey

P L N Y Y

B e o T il ke A OO - &
Ex G&CADRNLE WL Y UL YR

“x = e
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2« Thet uwpon infurmatien =axd beitfef defendont

3. Thet upon i1nformstion and belief defendant

telawsrs snd fa culhorised o do business in the EState of

& That weon informotion snd hellaef Gefendonts

presented snd oRill soniivmms o present 3 drmmnilic smelasel
profustion for the sonvenianocs,accommodetion, entertainment
snd refreastmoent of the publie gonerslly, known B "is

Thousands Cheep®; that sald Gramatio susiesl produetion wag

and is provented 88 & oommereisl enterprisme for the profit ei’
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. !
| Gefenganis snd foy the purposee of profity thet seld Wﬁ%
musiosl profuotion wes and 18 presenisd for the entertsin- |

mant aud smossmend of the publis gensenlly snd 4o prosote &&ﬁi

FINEEA W TORRER oMM MG WRMORES W M en g aary

sftvense the Interepts and imsiness of defenfenty that e

! femtantsgave and ceusel to be given, dully perforsencec end
! pendiSions of soid dvemstis musiesl profusticn publlsly Ter
peofite '

. That upon informstion and beiiel &nfendsnie
pregenteld and oontinue Lo presemt publlioly Tor profit the
suid awsmetic profuction saf rpecelved snd coniimue to receive
! inosme ThoPelroR.

8« That on or sbout or prisr to Oetober 13, 1893,
wildred J. B111 and Padty O« HIlL originated, dovised,
srested, and wrote, somposed, snd arranged the words, lyries,
snd ponis of & now snd orixinal musiosl somposition entlitlisd
ool Yerning to A11%.

7, That upon information and bells? on or shout
| the 1Bth aay of Ostover, 1893, Clayton Fe Sumay duly
sopyFighted sald somponiilien by publishing the same spnd
offering the seme %o the gensrsl publis in & volume entitled |
"Song Gterien for ihe Zindergsrten® and offering seme %0 |
ths general public with ths following notiocs of sopyright
on the Tivst snd title page of s6id wolume ss follows:
"Jepyright, 1893, by Clayton F. Sommy¥s

8. That gpon Infomstion snd belisf sfter
pubiiention of sush volume with sush notices of oopyerizht
seid Clsyton F. Susmy on or chout the 16th day of Soleler,
1893, dsposiled in the offise of the Regimter of Sopyrichis,
Heshington, D.0., teo complete sopies of the beat gdiiten
sheren? then pudlished zecompenisd by & slain of eopyrighi

- B o=
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Kol £onT !

smd puid te the Begimter of Copyrights the fee reguirsd by

! law for the regimtration of the mald work smé ihe said work
| wa® duly registersd by the said Regzister of Copyrighis whe

| thereapon fosued hiv cevtifionte of oopyright registretion

thersundey 45097,

9. That opoen information spd Selief on or
about the B%h day of Jane, 1896, Jisplon V. Sumsny J0.

| gopyrighted ssis somposition by publishing = nev revised,
: enierped, and 1llusteated edition of “sug Storiss for the

Nndergarten® and offering the ssme 0 the generel public
with the following notles of copyrighd on the Tivet and

| §3t28 page thereof *Copyright, 1896, by Olayton F« Duemyv. .

30« Thet unpon Informaiicn and belief aficr pube
1ioatton of sach wolupe with saeh notioen of eopypright

#eald Clsyten T. Sumzy So. on or obond the 18%h dey of fane,
1894, deponited in ths ofTise of the Bepistar of Copyrights,

| hamhington, D.Ce, two somplete goples of the best editien
| thereaf then publishei, sccompsnied by & olsim of oopyright

wnd paid to She Boglsber of Copyrights the f6¢ required by
tow Loy the pogistretion of the poid work and esld work '
el 4nly regiutursd by the asid Begister of Copyrighte who
sheroupon Tssosd hizn osrbifisate of avpyright reptistration

| thereundey 54260,

it. 7That upon Informstion and bellsd sinve the
dute of the aforsssid sopyrizht ssoh volumes have been

publ tahed by Clsylon P Sumay Cosi thot wpon esch oopy of

suoh volumes go puldished there hae besn inserdibed oun the
et apd 11%1e pege ithersnt the soppeisht aotlode pegaired
by 32w In the words snd figuves set Torth in paregreche
T end ¥ horect.

12, tThst on or sbout Lhe Brd day of Deptesdor,
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{-"Hﬁ\igésj‘-(rt?ﬁﬁ{)ﬂzl, » renowsl vegintrstilion for the sopyrigzht AHU0Y wse
' made with the Begister of &ﬁaﬁﬂ@m, m‘\maﬁ, Palle

3 »r Jession ¥, Hili under FR-19045 and thal Jesslem M. 131
5 now the ownsr of Seid sopyrighi.

18« That on or sbout the $ith day ,ﬂ,f&&mw,‘

. 1524, renewsl registration asepyrighi £34260 wee mede by the
| £1ling thereef with the Hogleter of Copyrights, Uashington,
'+ Dels by Jeusics ¥, Mill under FR-ZB771, und thst Jesuios

¥y 111 {» now the csnar of 8nid odpyright.

14. That {n esch ond 211 of the wolumes pud> |
1ishea under sopyright j48997 ana 54260 snd renswal regis-
ypations thersof #R.19043 zpd B-25771 there eppesred omd
still sppears & cerieln munlozl otepesiiion atmposed sxd ar-
pEnEss by Filfred S« 131, words writton snd sdapted by
Patty 8. #1311, entitled “Good Merning to ALL".

15. That upon Infomsution ang bellef on or
about the 10th day af September, 1933, snd £t other times
priocy and wm@mt tharete withont the proviens Imowledgs,

approval, prosarenent of gonment of the plaintif? er
$layiton ¥. Sumny Ooe snd without the subsequent retiflostion
or acunsent by eithor the plaintiff or Clayten F. Summy 00.,
in infringement of the aforezsld sopyright ond with P4l
| ynowledge of the pights of plsintiff In suoh work ond of
suoh copyright belonging to said plsintiffs, the defenidsnis
. heyelin by means oL & dramatic vusiosl production entilled
uie Thonsands Cheey” guve, sud ceumed %o be glven, end o411
give and ssuse o be given, pubdlic performenses oni rendi-
tions, for profit and for the purpoues of profit, of the
| mustesl eomposition sntitled "Good ¥orming 0 412" on amf
in premises known ss "Pasig BHox™, & thantre aituated ot

239 went 4Bth Ftweet, Bow York ity, and other theatres,
and that the defendanis contimae snd threaten to contimme

. such infeinging parforsences.
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18. Thet uwpon informsetion snd Yeiisf anid
performanoes of s2id compositfon "Sood Yerning to A117
wHrs given on end in 55id “Fusioe Box® mnd other thestres by
22id defendaniyosuning and poriloipsting therein snd |
under the direotion and combrol of ssid defenfmnis; that |
same wes for the entertsimment and smusement of the peirons |

i

attending and patronising sald promises snd to atirnet
frude snd eustom $o snid premises; that sush renditiams sud
perfornances wers publie and for profit snd for the purpomes
. of profit; that ssme wes for the purpsse of meking "sa
| Thoussnis Chesr¥, the drsmatio musieel profueilon présented
%y the defendent, well and feveradly known snd stiractive
| % the padlie genepally and to enoturage the publiec tp attend
sush performenger of said produnction and to puy for the
) sumse for the purpose of wltimaie profit of deaferdants
A7« Thet the sald wrongful zete of ke delenSants
| havs guunred and are osusing grest injury end demege %o the
pilaintilff whish Gomage samnol soeuretely de oouputed and 5
unless the oocurt pestraing the Gefenfantsfrom the Ffurther |
i comniasion of mald sets the plaintify will suffer irrepareble
| tnjusy for 211 of whieh the plaindiff fs without sny séequste
| remedy 2t laws

18s That the senilmeetion of such Infringing
parformanges will deebroy the wnlue of plulniiff¥® sopyright
and her yighte thereunder ond will lesd ond induee others

o perform publisly for profit, snd for the purposes of
profit, publis performancvs of sald muelosl scmposiiien
"Gosd Torming %o AL1%; that others now paying & fived royalty
0 pleintif? sndfor her sgents for the privilege of pudliely
perforning such composition for profit will be indused te |

P002829

Ex. 36
598



| diseontinue such paymant of reyalises lo safld plalntisrs,
snd to give public perfornanass fop profit, of sush
| somposition without lesve or lleense of naid plefntiff; that

by the sots of defenfanis s sforesaid plainiiff is &eprived
of the exclusive right %o glve public performunces for
profit of maid muslesl componition snd $o grent othere ihe
right 2o to do0.

Plaintiff complaining of the 'éarrenmts
Irving Serlin and ¥ess Hart slleges:

19. Thet plainiif? s 2 citizen of the initsd
States aud seeides in ihe City, County, and State of Xew
Torks

B0. Thet upon infomaaiion and belisl defendants
ere oitizens of the nited States and yeside In the Stete of
21« That gpan Inforymation spd bellss fefsndonte
prepered sad wrote the seript, book, lyriss, ond susie for
& dremaiis musienl preduetion known o "is Thousends Chees”
for tm convenionos, ssodomcletion, enteriainment and re=
frembmant of the public generslily; ihet said Aranstle
manignl proGuotion wes and is pressnted ss s gommercie]

eatarpring for the profit of Zefendante smd for the purpose
of profit. Thsi vald drsmatie musien) produotion way snd ie

prescented for the sntertaimmsnl snd smusemsnt of the publis

generelly and ¢ propote and asdvanes ihe Interests snd
asimins of dafendontt.

E2. 7%hat upon infermatlon and bBeliel paid pro~
fuotion “Am Thuusands Cheer™ war presented publiely for

L profit snd et Sefandants ressived 5ud contlmes o reseive

P002830
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i e gt Y
| AR Wi

| premimes kmown 8 *Yusie Jox", @ theatre situsted st 259

28, meponis and reslleges the pllegziions gone
| %s1ned in Payageaphs 6, 7, 8, 9, 10, 11, 12, 18, sné 14
| herstn with the some foroe nnd effect sm if ot cut st

24. That upon iInfommailon 2né delief withont the
previous Imeowledze, approval, orp proouresent s sonment of
plaindiff op Clayten 7. Sumpmy or without the subssguent
spproval, ratifiesiioen, or comssat hy pleintiff or Jlayion
Fe Sunpy in Infriangoment of the sforenald sopyrisht and
aidh full knowledsn of the pighte of plaintif? in mish work

spd of suoh sopyright Melonging %o ssld plaintifyd, ﬁﬁf@ﬁmﬁé

Berein 1ncluded in the meript, book, lyries, mnd music of

| 8218 aremntis mustonl profuction "As Thoussnds Chaar” the

3 mzissl somposition *Sood Porming to A11%.

; 28« 7Thet upon Inforsation snd halie? un or nbout
i the 10%th day of Jeplenmber, 1333, snd st other times prior
and eubseguent thereto without the pravisus knowledgs, sp-

| provel, prosuresent of consent of plaintiff or Jlayton Y.
Summy Og. 3nd withoutl the zubssquent eatifisstion or sonment
i of pIlainiiff or Jlayten ¥« Pammy in infringement of the

| aroreaald sopyright pubdblic performsnnes and rendltions for

; profi% and for the pnrposus of preflit of the musioesl oom-
poeition “Goud Yorning Yo AlLY wore given by mesns of ssid

| @ramatis musicsl profuction "iz Thousinds Theer” om and in

Yept 48tk Dtrset, Yew York City, and other thesipes,

[T s i S e el want Faman 6
A BUPTE VE HGEU DW LA R

| tsinsd in Fapsgraphs 16, 1Y, snd 18 herein with the same

-
IR WA

foxps und effest s 1f set out 21 lengihs.

AHEREPONT, ag har remedies asgeinst defendents
herein plaintif? prsye:

P002831
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{8} ¥hai the &sfondsntu snd sll persons soiing
under thetr dlrection, persission, oconirsl, or lloense, be
! enjoined and reetrained frow publiacly perforwing seld oume
 post{tion "Goed Dorning to A11F =nd from osusing or parnite

ting mame to Be publiely performed In the respestivwe plaoes
of Wwsiness of defendenis or in any oiher place cuned, uvued,
| sontrollad, or aperated by Shew sad Trow siding or ebetting
1 the publis perforcaade of sueh sonpositlion in mmy pu¥liis
pluce ar othavwing.

{3] That defendants be Zeersed to pay such

| GsmppeE &8 mey hove hoen sueisined by pleistif? in otnme~
| quomce of defendants' seid unlewful sots but in no event

Jess then the sum of [2BO.00.
| fe} that Sefopdenis hs dsaresd te w"&m sosts
| of thie softon snd thet & veasomsble stlorneys® Pee he
sllowed,

{4) ryor moh other znd furiker pellef 3 ihe

- premizes 28 to thim couri may seen Just and proper together
with ihe susts of thiz setlion.
HeXERCREE & LINE
Selieltors for Plalniis?
m?m&aiﬁtﬁm*a

Borough of ¥onketten
ity of Eew York

P002832
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Sam H. Harris Is Sued Over Melody of Song: Plagiarism Charged On Number in 'As Thousands

New York Herald Tribune (1926-1962); Aug 15, 1934,

ProQuest Historical Newspapers: New York Tribune / Herald Tribune (1841-1962)

pg. 13

Ham H. Harris Is Sued
Over Melody of Song

Plagiarism Charged On Num- |
ber in *As Thousands Cheer’ l

Jessica M. Hiill, an instructor of
English at Columbin University, filed |
suit in Unitcd States District Court‘.l

yesteraay azainst Sam H. Harris, the-
“acrieal producer, charging that thei
meiody of the song “Good Morning
to All” compcsed in 1893 by Miss
Hill’s two sisters, was plagerized in a
sceéne in “As Thousands Cheer.” now
playinz at the Music Box Theater.
The song was written by Patty Smith
Hill. professor of education at Co-
Iumbla, a Kkindergarten cxpert, and
the late Mildred J. Hill, who pro-
vided in her will that her sister, Miss
Jessica, was entitled to a share of
any royalties.

The scene in “'As Thous'mds Cheer,”
wherein Miss Hill alleged her tune was
plagarized, depicts John D. Roczefel-

“ler jr., with members of the Rockefeller
: family ranged around, presenting to

i his aged father a miniature of Radio

bev and a birthday cake. The Rocke-

Icllers are singing “Happy Birthday

. To You,” using the music, but not the

,uords of the song -the Hill sisters

claim is theirs,

“Good Morning To All” was pub-
lished in 1883 in a collection called
“Song Stories for the Kindergarten.”
The plaintiff alleged that her copy-
right was extended in 1921, She asked
i for an injunction and damages from
the producer of *'As Thousands Cheer,”
of “not less than $250," which is the
minimum prescribed by law for each
infringing performance of a copy-
righted song. The number of allegedly
infringinT performances was not in-
i cluded in the complaint.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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YOL. 485 PAGE *

TEZE PHZ3ELTI, that e, LLITY 3.

BaCa ALL Wgx 3V

HILy and Jus ITa JILL, woth resilin- 2t 21 2larescnt .ve-

e

nuez, Hew Yorl, ‘iew Yerk, uartlas of the first varn, fc

o
i
[

in conslleraticn ¢® the sua of can (;l.€0 1ollar :nd gciker

socd an? valun® le 2na3lderaticn to eueh of us In hand ralid

owed Sord rorrovation wiih

1ta prinelyul orrlec at Houm 4810, 7C Iine 3treet, wew fariz,

“ew forit, marty of the secund barb, e receipnt wharcol! {1

lierevy acines! 1 3, havae apld, sranaferred  amnversd ind

assl.ned, :nl br thele rresents 4o h:reby s2ll, transfer,
convey 1ind asasi-n to the eqid pirty of the secen? -art, all
our rizht, title and interest, ‘cint and Jeveral, in and

to the followlns coryrichts and renewal coryri-ris:

1, A werk eniitled "3om- 3teriss for the Kinder-
zarten", weris writion an® alepted sy Fatur 3. 111
with an intreduetion by Aana £, iryan; zusle ay nni
arran-e! oy Jil4red 7, E111, entere? in the United
3tatoer Patent (Ffisze in the nuie of “layion ¥, Suzay
unier Hc. 45,337 ¢n Catobar 1%th, 1822; renewsl re-
mlrtratien in twe ange of Sesslea .l. 111 43 naxt of
Ifln unfer :c. 7 13,047 un 3ectennar 3ri, 1se1.

e o work extitled "3cns 3torles fer the Kinder-
<arten”, new aditlon, revi:ed, salar -n2
ted, worls written and adoptel Ly latty 3.
lustrations oy Har aret dyers, entered in the name c¢f
Slayton F. 3umny under No. 34,26C on June &th, 1395;

renewal re-ictration in the name of Jeszliea .. Ei1l

48 next ¢f kin under Wo. R 25,771 cn January 3th, 1984.

3. A work entitlel "3cn- Stcrles for the Sunday
Sehccl" by Patty 3. F1il ani .aildred J. 111, entered
in the naue c© Z1avton F. Sunny under lNo. 20,441 con
March 20th, 1£99; renewal rezistration in the name of
Fatty 3. Hill under ic. R 3£,518 on January Ird, 1927.

4. A work entitled "Jood Jornins Tc all", oy 411~
dred J. Hill, entered in the name of Clayton F. 3uamy

under wo. £ 142,448 on Fedruary 7tk, 19CT7; ren;wal re-
rlatration in the name of Jes:lea o, if111 ani Patiy 3.
P11l as next cf kin under Zc. R 34,877 on Jaauary 2nd,
1935,

TCAITEIR YITH all the richt, title and interest
of the yarties or the first rart in anl to all 1licenses,
agreexeats and contracts for the publication und sale of the
aforecaentioned works, andi in and to any and all ri:-uts, de-
aands, claims and causes cf action, heretofore accrued or

-1-
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VOL. 485 PAGE .

or by reason of any infrin;e:xsnta of sai? ecrwril hta and

renewal copyrizhts, and howscever arising.

TC BAVE 4.7 TC 'CLD the sare unto the sald narty

of the seccni part, its succezsurs «n? assi-nz forever.

) G

+LALCE tle zartlas cf the first rart
have executel fald lastruszent at Slintun, Zcanecticut, thia

seconl day cl

Indiyidually an? as .ext of ‘in.

STATE OF SCNYECTIZUT ) O e )
3 URTY OF ValolofZ . 33. UK tan~ O~

Cn this J  4ay of June, 1342, befcre 1e, a no%tary
fuslie, rerscnlly case =ATTZ 3. FILL and J3233I%4 .. FILL, to
me ltiewn an? ¥nowm to ze to be the individuals deserlbed in
and Wwho executel tn2 forerolnr inatruzent, 2ani trev severally
duly acknowled 2d tu e that they exesuted the saue.

. ‘1— i (54 ~ - -
SIS 2 MV e rannn
. )YG;?»E? Uit -

[
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EXHIBIT 44 -
[ORIGINAL EXHIBIT MANUALLY LODGED
& FILED PURSUANT TO L.R. 11-5.4]

[Copy of Original Exhibit Attached]
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RONALD L. OLSONT
ROBERT €, DENHAM
JEFFREY 1. WEINBERGER
CARY B. LERMAN
SRESORY F. STONE
BRAD D. BRIAN
BRAGLEY S, PHILLIPS
GEQRGE M. GARVEY
WILLIAM C. TEMKO
STEFHEN M. KRISTOVICH
JOHN W. SPIEGEL
TERRY E. SANCHEZ
STEVEN M. PERRY

MARK B. HELM

JOSEPH D. LEE
MICHAEL R. DOYEN
MICHAEL E, SOLOFF
GREGQRY C, PHILLIRS
KATHLEEN M. MCDOWELL
GLENN P. POMERANTZ
THOMAS B, WALPER
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This letter responds to the outstanding issues that you raised during the parties’ meet and
confer last week.

1. Defendants’ chain of title to 51990 and 51988 registrations; As we noted

during our meet and confer last week, we had not focused on the chain of title issue because

Plaintiffs had not previously raised it—in their complaints, discovery responses, Rule 26(f)

report, or otherwise. Plaintiffs raised this issue for the first time just last Monday, in their draft
statement of issues and draft statement of facts.

Clayton F. Summy Co. is identified as the owner of registration certificates 51990 and
51988. These registration certificates entitle Warner/Chappell to a prima facie presumption that

Clayton F. Summy Co. obtained a valid assignment of rights from the author(s) of Happy
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Birthday to You. 3 Nimmer §12.11[C] (a defendant accused of infringement “bears the burden
of controverting plaintiff’s chain of title” where “a plaintiff who, as assignee of the copyright,
first registered a claim of statutory copyright in his name”).

Clayton F. Summy Co. underwent various name changes between 1935, when it
registered the 51990 and 51988 copyrights, and 1962, when it renewed these copyrights under
the new name of Summy-Birchard Company. The renewal certificates for 51990 (R306186) and
51988 (R30185) state that Clayton F. Summy Co. had changed its name to Summy-Birchard
Company as of 1962. Between 1962 and today, Summy-Birchard Company underwent various
mergers and name changes, ultimately becoming Summy-Birchard, Inc., one of the defendants in
this lawsuit and a wholly-owned subsidiary of Warner/Chappell Music, Inc., the other defendant.
Warner/Chappell will produce public records that contain additional detail about the mergers and
name changes noted above.

2. Renewal authorization: Summy-Birchard Co. (previously Clayton F. Summy
Co.) was authorized to renew the 51990 and 51988 registration certificates in 1962 as a result of
the 1944 assignments from Patty and Jessica Hill to the Hill Foundation and from the Hill
Foundation to Clayton F. Summy Co.

3. 1934/1935 agreement with Jessica Hill: We do not have a copy of the license
referenced in the twenty-fourth paragraph of the amended complaint in The Hill Foundation v.
Clayton F. Summy Co. We are not aware of any document produced by Plaintiffs that
demonstrates that this license was not granted.

4. Other assignments: In addition to the agreement referenced in the preceding
paragraph and the 1944 assignments from Jessica and Patty Hill to the Hill Foundation and the
Hill Foundation to Clayton F. Summy Co., we are aware of af least these additional assignments,
which may be germane to Warner/Chappell’s motion and/or opposition to Plaintiffs’ motion:
WC0001439 (Archibald Anderson Hill to Patty and Jessica Hill, recorded in 1939); WC0001443
(Administrator of Estate of William Wallace Hill to Clayton F. Summy Co., recorded in 1939);
WC0001446 (Patty and Jessica Hill to Clayton F. Summy Co., recorded in 1939), WC0001453
(Patty and Jessica Hill to The Hill Foundation, Inc., recorded in 1942).

5. Legal authority regarding allegedly defective copyright assignments: The
1976 Act states that “a transfer of copyright ownership ... is not valid unless an instrument of
conveyance, or a note or memorandum of the transfer, is in writing and signed by the owner of
the rights conveyed.” 17 U.S.C. § 204(a). In “validatfing], as an alternative to an instrument of
conveyance, ‘a note or memorandum of the transfer,””” however, the Act “codifies the judge-
made rule under the 1909 Act that, if a prior oral grant is subsequently confirmed in writing, it
validates the grant ab initio as of the time of the oral grant.” 3 Nimmer § 10.03[A][3] (citations
omitted).
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6. Scope of prima facie presumptions under 1909 Act: The Ninth Circuit has
made clear that under the 1909 Act a certificate of registration creates a presumption of
copyright validity, and all that that entails, in addition to creating presumption that the facts
stated in the certificate are true. See, e.g., Acad of Motion Picture Arts & Sciences v. Creative
House Promotions, Inc., 944 F.2d 1446, 1451 (9th Cir. 1991).

7. Evidence that Mildred and/or Patty fixed lyrics to Happy Birthday to You:
Patty Hill, in her deposition in Hill v. Harris, repeatedly stated that she and/or her sister Mildred
(who died in 1916) “wrote” or “were writing” different lyrics to the melody from Good Morning
to All. We are not aware of any document produced by Plaintiffs that demonstrates that neither
Patty nor Mildred Hill fixed the lyrics to Happy Birthday to You. We also are not aware of any
authority stating that fixation was required for Mildred and/or Patty’s common law copyright or
for Clayton F. Summy to obtain copyright registrations 51990 or 51988 in 1935. If you have
such authority, please let us know.

8. Infringement actions based on 51990 and/or 51988: We have not undertaken a
search to determine whether Warner/Chappell and/or its predecessors-in-interest have filed
claims for infringement of the 51990 and/or 51988 copyrights.

Very truly yours,

W// —

Adam 1. Kaplan

cc Mark Rifkin
Randall S. Newman
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EXHIBIT 47 - CONFIDENTIAL
[PROVISIONALLY LODGED & FILED UNDER SEAL]
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EXHIBIT 48 -
[ORIGINAL EXHIBIT MANUALLY LODGED
& FILED PURSUANT TO L.R. 11-5.4]

[Copy of Original Exhibit Attached]

Ex. 48
652



Ex. 48
653



Ex. 48
654



EXHIBIT 49

Ex. 49
655





