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KN0W AL oT8 BY THEOU FRLSDITE trhet we, FATTY 3. ¥ILL end
CESSICA ., HTLL, of iew York, Hew York, i osneidsrrilon of the
suki of One Dollsr { 1,0G) end ~tier rood ani vrlusble consldere-
tions to ug in hané geil tv CLAYTON F. BWNiY C0., m Delaware
cornoration, with its vrincipel office at ko, 321 Soutk Yabash
Avenue, Chica,~c, Illinoie, tie rec=i. %t v. == of 1: !erebty ack-
nowledged, oo Lereiy rell, conver, assign, transfer, and set
over to ssld Clsyton F, Summy Co., all of our pronertvy, right,
title and interest, in and %o the present copyrights and present
renevals »nd extensions of copyrights (ineluding the coonyrights
and renewals and extensions of conyrights hereinsfter svecific-
ally described) secured in the United States of America or in
any foreign couniry or countries, in and to the following books
and musicel compositions:
(1) “Sonz Stories for the Kindergarten® (original
United States copyright registration,
October 13, 1893, entry #45997 or ¥46997Y;
renewal registration, Beptember 3, 1921, re-
newal reglstration #19043);
(2) "Song Stcrles for the Kindergarten. New edl-
tion, revised, illustrated and enlarged, ®
(Original United States.conyright reiistra-
tion, June 8, 1896, entry #34260 or #¥34260B%2;
renewal registration, January 9, 1924, re-
newal registration $26771);
(3) "Song Btories for the Bunday School" (original
United Btates copyright registration, Karch
20, 1899, entry ¥20441; renewal regisiration,
January 3, 1927, renewal registration $36618);
(4) "Good Morning to All" (originsl Unilted States
copyright registration, February 7, 1807,
entry #142468 or $#C142468; renewal reglstra-
tion, January 2, 1936, renewal registiration
#34877 or #R34877);
and all of our right, title, and interest in and to all renewals -
and extensions of the copyrighte thereto that have been and may,
oan, or shall hereafter be seoured under the laws now or here-
after in effect in the United States or in any foreign country
or countries, and ail of our properiy, right,

est in anl to sald books and musical compositions, including
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L3Th the woris rul the musit Yi.ereol, cnd rlso ~11 ri.i.ts,
clalug, derzendsg, end ceuses of otion which we or «~ither of us
noV o neve o nevesftor orp, 2Rl op asT hiave scainst anv TS
#on or nersons wno have :ergtofors infrinced eny of the righte
nd nriviiesce wkich e 5r o1l er of ue may, Can, or zhall uave
In Aand To esld Yvnias sn. wusicnl CoLizositione, and the chuy=
ririts thersto andé the renevwerls and extzneizns cf sald cony-

N

T2 T ENPR24ILY NSELTICD AﬁD AGREYD that thte agelgnment
ineludes and sf{eCts 2 sale, sssivnnanl, Comrrence and trans-
Ter »f nll Gotvrichts to the ~hove rnunsreted bonoks snd musical
Zommneltione end of 8ll renevele trd evtinslions of euch eony-
icnte willh e npve bhesn gultied from the descripticns of
czarrights, rengwsls sna oo tansions of cowyrichts avpearing in

the above g-+=<ifi¢ enungretinp,

il 2

WALV NDERITOCD ANT AOREED thet thie ane

slenrent incl:d¢s ~nd effects ~ ~zle, ssslznment, Conveyance,
sai transfer of sL1 of our proverty, right, title, and interest
in and to seid booke ~nd musiesl tomoogitions, seoid copyrights,
and renewsls and srxtensions nf copyrights, snd of sald rights,
clairs, demands, and causes of actlon vhich we or either of us
meEy now nave or owh as next of kin and as assignees of the next

of kin of MHildred J. 1111,

IN WITKYS3 WHEREOF wa have har]}i::ffet our respeoctive

kands and sesls this 7' — day of , A.D.1939,

2 7 ga (5EAL)
8 Aelfl_(5EAL

STATE CF NE. YORK ) as
COURTY CF LEW YORK)

~ M
On the 2 day of ~A...—_/6‘-l~/ * , A.D.1939, before

r—

1z@ personally came PATTY 3, H#LL and JESSICA ¥, HILL, to me

known and known to me to be the osersons described in and who

¢xecuted the foregolng instrument, and acknowledged to me that
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thev executed the same. / ' V®L 425PAGE 38
|
AN A,
Notarv Public

Ny commission exniresg \Z\N - /7‘7 /.
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UNITED 8TATES DISTRICT COURT,
BOUTHERN DISTRICT OF NEW YOBK,

THE HILL FOUMDATION, INC.,

- “'Plaintiff,
-against-

CLAYTON F. SUMMY CO.,

Defendant.

(Original)

AMENDED COMPLAINT,

SAMUEL MANN,

70 PINE STREET,

CITY OF NEW YORK.

BOROUGH OF MANHATTAN,

AR
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UNITED STATES DISTRICT COURT,
SOUTHERN DISTRICT OF NEW YORK,

- e e e e = e e e e e o wX

THE HILL FOUNDATION, INC,,

Plaintiff,
~ag8ingt- AMENDED COMPLAINT.,
CLAYTON F, SUMMY CO., Civil 19-377. -
Defendant,
—————————————————— [—— 4

Plaintiff, for its amended complaint, respectfully

shows to the Court and aslleges upon information and belilef:

FOR A FIRST CAUSE OF ACTION.

FIRBT: That at the time of the execution and deli-~
very of the hereinsfter mentloned and described asslignment, plaine

tiff was and still 1s a domestic corporation,

SECOND: That the defendant herein was orgenized as
& corporation under the laws of the State of Delaware on or about
August 3lat, 1931; and that subsequent to the aforesaid date of
the filing of 1ts certificate of 1lncorporation but at a time pre-
gently unknown to plaintiff or its hereinafter named assignors
it became and still is engaged in the buasiness Qf publighing and
generally dealing in music and musilical compositions in sheet musiec

and book form 1n the City of Chilcago, State of Illinois,

THIRD; That prior to October 13th, 1893, one PATTY &,
HILL and her sister, MILDERED J. HILL, composed and wrote the music
and words of & number of songe which were collectively entitled
"SONG STORIES FOR THE KINDERGARTEN" by them, and thereby became
the proprietors of the music and words of sald songse entitled as

aforesaid,

FOURTH: Reposing the utmost,fsith, confidence and

trust in one GLAYTON F. SUMMY who was then engaged in the business
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of publishing and dealing in muslc and musical compositions in
sheet music and book form, the said PATTY S, HILL and MILDRED J,
HILL executed and delivered to the sald CLAYTON F, SUMMY (who ie
hersinafter called SUMMY) a license to publish and sell sald book,
and to copyright sald boock in his own name; and in consideration
of said license SUMMY agreed to accept, copyright and publish, and
to offer for sale in the usual course ©
book, and from the proceeds of such ssles, 1f any, to pay %o the
gaid PATTY S, HILL and MILDRED J. HILL the sum of ten percent of

the retail price per copy for each and every copy so sold,

FIFTHE: In accordance with said 1icense’SUMMY entered
sald songe collestively entitled as aforesaid in the United States
Patent Office in his own name under copyright mumber 48,997 on the
13th day of QOctober, 1893; and thereby‘became a trustee thereof.

SIXTH:; That thereafter the said SUMMY formed or caused
to be formed a corporation under the laws of the State of Illinols
which wag known as CLAYTON F, SUMMY CO. and ﬁhose eharter or certi-~
ficate of incorporation was filled in the offlce of the Seoretary
of State of Illinois.on or sbout January 14th, 1895, Sald corpora-

tlon ls hereinefter referred to as "the first corporation,

SEVENTH: That thereafter the said SUMMY and the flrst
corporation published and offered for gale and d4id sell in book
form the songs copyrighted as aforesald and as in said license

provided.

EIGHTH: Said book or work was subsequently revised and
enlarged by the sald PATTY 8, HILL, and a new edition thereof so
revised and enlarged was duly copyrighted in the name of SUMMY on

| the Bth day of June, 1896, under copyright number 34,260,

. NINTH: Thereafter and on or about April 17th, 1899,
the sforesaid MILDRED J. HILL licensed the first corporation to

P
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publish certain songs from the book entitled "SONG S8TORIES FOR
THE KINDERGARTEN® in a new book to be entitled "SONG STORIED FOR
THE S8UNDAY SCHOOL®, and to copyright the same; and in considerae
tien thereof, said corporation agreed to pay to the said MILDRED
J. HILL $1.,2¢ per hundred for all copies sold of sald work, ex~
cepting the first three hundred coples,

TENTH: That one of the songs contalned in the works
mentioned and described in paragraphs "FOURTH" to "EIGHTH" 1lnclu-
give hereof is one entitled "GOOD MORNING TO ALL" which, with
words written by the said PATTY 8, HILL, was later entitled
YHAPPY BIRTHDAY TO YOU" and was included ameong the songs copy=
righted as aforesaid by the sald SUMMNY,

ELEVENTH: The ssid song, "HAPPY BIRTHDAY TO YOU!,
written and composed by the sald PATTY 8, HILL and MILDRED J,
HILL, thereafter acquired a natlon-wide poj:ﬁiar:lty which has conw
tinued down tc the present time; performances thereof belng given
vocally, by orchestras, in varilous dramatlc performances on %the
stage, and in various forms over the radlo; all of which was and
st11l 1s known to this defendant, \ '

TWELFTH: The arerésaid MILDRED J. HILL having there-
after died prior to the expiration of the original copyrights men-
tioned and described in paragraphs "FIFTH*, "SEVENTH', *EIGHTH"
and "NINTH" hereof, renewsls of sald copyrights were thereafter
obtalned from the Register of Copyrights in the United States
Patent Office as follows:

&, Original copyright number 45,997:
renewal registration in the name of JESSICA M, HILL,
(a sister of the said MILDRED J, HILL end PATTY 8.
EILL) as next of kin under number R 19,043 on the 3rd

dsy of September, 1921,
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b, Original copyright number 34,260:
renewal registration in the name of the aforesald
JESS8ICA M, HILL as next of kin under number R 25,771
on the 9th day of January, 1924; and

¢, Original copyright number 20,441:
Penewal registratien in the name of the aforesald
PATTY 8, HILL under number R 56,618 on the 3rd day of

Jamuary, 1927,

THIRTEENTH: That subsequent to'the commencement of
this action plaintiff and plaintiffls hereinbelow mentioned
assignors were informed for the first time and now allege that
the duration of the'first corporation was for a period of twentys
fice years and that 1ts charter under the laws of the State of
Illinols explred on January l4th, 1920; that thereafter and on
or about April 15th, 1925, another corporation knéwn as CLAYTON
F. SUMMY CO, (and herelnafter referred to as the second corpora-
tion) was organized under the laws of the State of Illinoie,

FOURTEENTH: Continuing to repose falth, confidence
and trust in Summy individually, the sald PATTY S8, HILL &nd JES-
8ICA M. HILL as next of kin and individuslly (and hereinafter
referred to as plaintiff's assignors), acqulesced in the continued
publication and sale by saild Summy of the books or works mentloned
and desoribed in paragraphs "THIRD®, *EIGHTH" and "NIKTH" hereof
under the renewals of copyrights mentioned and described in para-
graph "IWELFTH" hereof, without any express license therefor; and
said Bummy thereby agreed to continue and 4id continue to publish
and sell sald books or works only upon the terms and conditions
contained in and contemplated by the express licenses originally

granted to 1it,

FIFTEENTH:; That at the tlime of the granting of the
aforesald licenses to SUMMY under the eriginel and renewal copyw

rights above mentioned and deseribed, sound motion Plotures were
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unknown commercially, and the llcenses granted to SUMMY did not
contemplate the use of the aforementioned songse in scund motion
plctures or dramatic performances or in any other wlse or manner
except in sheet music form; nor did such licenses contemplate or
contaln any agreement that SUMMY should have the right te grant
licenses or sub-licenses to the producers of sound motlon pictures
or dramatic performances in respect o Vhe use of any of said songs
therein and in partlecular the aforesald song "HAPPY BIRTHDAY TQ
YOU"; the only rights acquired at any time by SUMMY under the origi~

nal express llcensges and the oral renewals thereof belng those of

publication and sale of sald senge or works in sheet music form,

SIXTIEENTH: That thereafter SUMMY and the second corpora-
tion continued to pﬁblish and offer for ssle sald books or works
upon the terms and conditions ebove set forth and contemplated by

the parties to such arrangement,

SEVENTEENTH: That thereafter, as plaintiff is now in-
formed, the 8s1d SUMMY retired from business prier to the d;te of
the incorporation of the defendant herein; and on or about May 17th,
1933, the second corporation was dissolved by action of the Attorney
General of the Btate of Illinois for non-payment of taxes,

EIGHTEENTH: That thereafter the defendant herein, wlthout
notifying plaintiff's assignors or this plaintiff that it was &
newly created business entity separate and distinet from the abovew
mentioned first and second corporations, but on the contrary represer
ing that it was the same enterprise but with merely new management,
and without the knowledge, permiéslon or congent of plalntiff's ap-
signors or of this plaintiff, secretly entered into varlous agres-
ments with the producers of sound motion pietures and of stage or
dramatic performances and others presently unknown %o plaintiff for

the sound and dialogue rights for the use of the song "HAPFY BIRTH-

=D
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DAY TO YOU® and purported to hold itself out as having the right

to grant licenses or sub-licenses in reapect to the use of the
aforesald song; whereas in truth and in faet no such licenses. had
been granted to it by plaintiffis assignors and by this plaintiff;
and in consequence thereeof this defendant received from various
producers of sound motion pletures and stage or dramatic perfore

mances and from others presently unknown to plaintiff and 1te as-

1

]

ubstan gumg of money by

e
@
o
y
Q
L]
<k

&Y ©

of said song without disclosing the same.

NINETEENTH: Plalntiff's assignore 4id not learn of the
wrongful acts and conduct of this defendant in disposing of the
gound and dialogue rights to sald song until about November, 1941;
and upon acquiring knowledge thereof, due demand was made upon the
defendant for an acecounting of all sums received by them as royal-

tles, and for payment of the mmounts cellected by them, which was

refusged,

TWENTIETH: That as the plaintiff is informed and verily
believes, this defendant has collected upwards of five thousand
dollars or mors by way of royaltles from producers. of sound motion
plctures and of stage of dramatic performances and from others;
that 1t is continuing to grant, without the knowledge, permission
or consent of plalntiff's assignors or of this plaintiff such sound
and dlslogue rights to the aforesaid song, dll in violation of the
rights conferred upon plaintiffte assignors and this plaintiff by
the copyright laws of the United States of America; that 1t has col-
lected and will continue to collect and receive royalties t?erefrom
1n amounts which are within its peculiar knowledge and whieh 1t will
not disclose to plaintiff,

IWENTY-FIRST: Plaintiff has no adequate remedy at law,

IWENTY-SECOND: Prior to the commencement of thie astilon,

[T
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Plalntiff's assignors, by an instrument in writing bearing date
the 2nd day of June, 1942, duly assigned to the plaintiff herein
all their right, title and interest, joint and several, in and to
the above-mentioned and descrlbed copyrights and renewals thereof,
tégether with all thelr right, title and interest in and to li-
censes, agreements and contracts for the publicatlon and sale of
sald workg, and in and to any ani all rights, demands, claims and
causes of action heretofore sccrued or which may at any time here-
after acerue, for unpald royalties, or by reason of any infringements
of Bald copyrights or renewal copyrights, and howscever arising;
which assignment was duly recorded in the Copyright Office of the
United BStates of America on June 8%th, 1942, in Copyright Office
Book 486, at pages 242«243, in conformity with fhe laws of the
United States respecting copyrights; and plaintiff is 8till owner
and holder thersof,

FOR A BECOND CAUSE OF ACTION,

TWENTY-THIRD: Plaintiff repeats and reiterates the alw

- Bl o~ A a8 A 4 O e v e om s w e
LEeRHLLIONE COIlVALIEA LR e paragrapis 01 wie Complaine nerein

numbered "FIRSTY to YFOURTEENTH" inclusive,

TWENTY-FOURTH: That during the calendar years 1934 and
1935, the aforesald JESSICA M, HILL as owner of the copyright of
.the sald book or work entitled "SONG STORIES FOR THE KINDERGARTEN",
in the bellef that the defendant herein was the same buslpess entity
as the firet and sscond oonporations‘above-mentiensd and described
and in whom she had reposed falith, trust and confidence, granted toA
this defendant a number of licenses for the publication, sale and
performance of various piano arrangements o the song variously enw-

titled "GOOD MORNING TO ALL" or "HAPPY BIRTHDAY TO YOU"; in con-

=l T amnde s mie ol esld el lae FedoeDdadh osmbbhe ol o mmmme e dlee mad D TEWEISOTMA
BDLUSLA VL0 UL WIILUILlL W Quirvluaile BlLoeud LU p O WLl BRLU U NRLWS
M., HILL, five per cent of the marked retall price on the first 700

coples sold of each work in respeet to which a license was granted;

-7‘
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and ten per Oent on ALl SUDSSQUENT SATEE.

TWENTY-FIFTH: That said licenses contalned & provision
that an accounting should be rendered and pyment made once each
year if desired, but that no aceounting should be required unless

and until 600 coples of each work licensed as aforesaid, had been
sold, ’

TWENTY-SIXTH: Each sald license contained a further
provision that should the defendant receive any payment for the
publicatien of g8sid work in any foreign country; or for the mechani-
eal reproduction or performance thereof in any couatry; or for any
arrangements permitted to be published by any other publishing house
under royalty contraet, that one~half of the amount so recelved was

to be pald to the sald JESSICA M, HILL,

TWENTY-SEVENTH: That sald work entitled "GOOD MORNING
TO ALL" (vwhich included the sald song known as "HAPPY BIRTHDAY TO
YOU") was duly eopyrighted in the name of the aforesald CLAYTON F.
BUMMY under number G-142,4638, on the 7th day of February, 1907; and
a renewal thereof was obtained from the Reglster of Copyrights of
the United States Patent Office in the name of the aforesald JESSICA
M, HILL and PATTY 8, HILL as next of kin, under number B34,877, on
the 2nd day of Jamuary, 1935,

TWENTY-EIGHTH: Plaintiff repeats and relterates the
allegations contained in the paragraph of the complaint numbered
S PYENTY-SECOND® with the same force and effect as if set forth at

length herein,

TWENTY-NINTH: That the licenses granted herein to the
defendant by the said JESSICA M. HILL are by their terms revocable

<t
<t

5
%

a 111 of the seid licensor, JESSICA M, HILL; that by reason

of this defendant's breach of duty and wrongful conduct as alleged

in the paragraphe of thls amended complaint designated WEIGHTEENTHY

=B
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to "TWENTIETH" inclueive, plaintiff's assignors and plalntiff have
elected and do heredby elect to terminate and cancel sald llcenses
and desire that this defendant may be made to account in respect to
the sales made by 1% of the various plano arrangements of sald song
"GOOD MORNING TO ALL", and for any moneys recelyved by it for the
publication of said work in any foreign country, or for mechanical
reproductions or performances thereof in any country; or for any
arrangements permitted to be published by any other publishing house

under a royalty contraect,

THIRTIETH: Plalntiff has no adequate remedy at law,

FOR A THIRD CAUSE OF ACTION.

THIRTY~FIRST: Plaintiff repeats and relterates the
allegations contained in the paragraphs of the complalnt numbered
"FIRSTY to "ELEVENTH" inclusive, with the same force and effect as
1t set forth at length herein.

THIRTY-SECOND: The aforesaid MILDRED J, HILL dled in=
1

testate on June 5th & resident of Louisville, Kentucky,
leavlng her surviving as her sole helrs and next of kln two sisters,
the above mentioned PATTY 8, HILL and JESSICA M. HILL and & brother
WILLIAM WALLACE HILL, 2ll of whom were of full age at the date of

her death,

THIRPY-THIRD;: Thereafter and in October, 1916, the
sald PATTY §, HILL, JESSICA M, HILL and WILLIAM WALLACE HILL, a8
the sole heirs and next of kin of the saild MILDRED J, HILL, deceased,
requested the firet corporation to pay all royalties properly payable
to the sald MILDEED J,. HILL under the 1icenses mentioned and desocribe

in the paragraphs hersof numbered "FOURTH" to "NINTH" inclusive, %o

the 4 JESSICA M, HILL; it being the 1

@®
[
@

a8l H ntention of the parties there

that all the right, title and interest of the sald WILLIAM WALLACE

‘.9...
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HILL a8 one of the heirs and next of kin of the sald MILDRED
J. HILL, in and to the aforesaid oopyrights and the royaltles
payable thereunder should be deemed assigned to his sister,
JESSICA M. HILL, and vested in her sbsolutely as her sole pro-
perty; of all of which the first corporation had due notice
and in which 1t acqulesced.

THIRTY&FOURTH: In accordance with sald request payw
ments of royaltles which might otherwise have been payable to
the sald WILLTAM WALLACE HILL or to hils estate upon his deceass
were made by the first corporation, by SUMMY, by the second
corporation and by the defendant herein subsequent to the date

when 1t commenced doing buslness,

THIRTY-FIFTH: On or about April 4th, 1923, the aforesald
WILLIAM WALLACE HILL died a resident of Chieago, Cook County,
Illinois, leaving & last will and testament whieh was admltted
to probate in the Probate Court of Cook County, Illinels,

, THIRTY-SIXTH; By his said last will and testament said
WILLIAY WALLACE HILL gave, devised and bequeathed all property
of which he died séized, to his widow, CORINNE DOROTEY HILL,
who was nominated and appointed Executrix under sald will, and

who thereafter qualified as such Executrix,

THIRTY-SEVENTH: Said CORINNE DOROTHY HILL died intestate
in September, 1934, leaving her surviving no ehildren and no

known heirs at law or next of kin,

PHIRTY-EIGHTH: That at no time during her lifetime 4id
sald CORINNE DOROTHY HILL, either individuelly or as Executrix
deceased, assert any claim, interest im, or title to the copy=-
rights or the renewals thereof more specifieally mentioned and
described in paragraphs numbered "FIFTH", "EIGHTH" and “TWELFTH"
of this complsaint. N o

]l O
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THIRTY~NINTH: Thet the defendant, well knowing the
premises, and while a relationship of trust existed between 1% and
the aforesaid PATTY 8. HILL and JESSICA M. HILL, and while the
legal title to the hereinbelow mentioned and described copyrights
and renewals thereof was vested in the said PATTY 8. HILL and
JESSICA M, HILL, purchased or purported to purchase, without the
knowledge, permission or consent of the sald PATTY 8. HILL and
JEBSICA M., HILL, at Chicago, Illinois, in Mareh, 1939, from one
ALLEN DAVY as administrator de bonis non with the will annexed of
the estate of the aforesald WILLIAM WALLACE HILL, deceased, and
for a recited conesideration of twenty-five dollars, ell of the
right, title and interest of the aaid ALLEN DAVY as sdministrater
aforessid, and all of the right, title and intereet of the sald
WILLIAM WALLACE HILL, deceased, and of the estate of WILLIAM
WALLACE HILL, deceased, in and to the following property, to wit:
an undivided one-~guarter (1/4) legel and equitable intereat in the
following copyrights and renewal copyrights to the following books
and musical compositions written by the aforessid MILDRED J. HILL

and PATTY 8. HILL:

1) Song Stories for the Kindergarten, Originel United
Efa%es oopyri@ﬁf reglafrafion, October 13, 1893,
entry $#45997 or #45997Y; renewal registratien,
September 3, 1921, renevwal registration #19043.

2) Bong Btories for the Kinder erten, New editilon,
rev§5e3 {Tiustrated and en%ar ed, Original Tnited
ates copyr Tegietration, vune 8, 1896, entiry
#34260 or #34260B2; renewal re  stration, January
9, 1924, renewal registration 25771,

3) Bon% gtoriee for the Sunday School. original United

] 3tates copyrigh reglstration, reh 20, 1899,
: entry #20441; reneval regietration January 3, 1927,
4 renewal reglstration #36618,

4) Good Morning to All, Originsl United Btates copy-
Tight registrasion, February 7, 1907, entry #142468
or #0142468; renewal reglstration January 2, 1936,
renewal reglstration #34877 or #R34877, :

S s A

and in any rights, clalms, demends and csuses of
action which may have heretofore accrued or which
may hereafter accrue because of infringements of
sald copyrights and renevwal copyrights,

@1l
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FORTIETH: That the copyrights and the renewels thereof

described in paragraph "THIRTY-NINTHY hereof are the same copyrights
and renewals under which this defendant has heretofore purported to
act as licensee and under which 1t is still purporting to act as

such licensee in granting licenses and sub-llcenses more partioularly
mentioned eand described in the first cause of action of this amended

complaint,

FORTY-FIRST: That the defendant herein furnished the
noney to pay the aforessid purchase price of $26.00 recited by the
eaid ALLEN DAVY as administrator as the consideration for the con=-
veyance by him to this defendant; that this defendant elaims %o be
the holder of some interest inm and to the aforesald copyrights and
the renewals thereof wrongfully and wlthout any color of right thereto
and in violation of ite duty to the said PAPTY 8, HILL and JEBSICA M,
BILL as trustee of any copyrights as to which licenses were hereto-

fore granted to 1it,

FORTY-SECOND: Plaintiff repeats and relterates the 8le
legations contained in the parsgraph of the complaint nnmbefad

o
et

STWENTY-SECOND® with the same force and effect as it set forth

length herein.

FORTY-THIRD; Plaintiff has no adequate rere dy at lav,

WHEREFORE plaintiff demands Judgment as follows:

a) That the defendant may be required to account
to the plsintiff for its aéts, conduct and receipts of all
moneys recelved by it from all sources whatsoever as royal-
ties for the eound and dramatic righte of the song "HAPPY
BIRTHDAY TO YOU," v

" p) That upon such account belng had, the defendant

be dlrected to pay over to this plaintitf the amount thereof

together with all interest properly payable thereon,

1 e
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" Reproducsd at KARA, Northeast Regiensy

¢) That the defendant may be required to account
to the plaintiff for all royaltles payable to the plaintift
by reason of the publication and eale in the regular course
of business of the copyrighted books or works mentioned and
described in the complaint herein.

d4) That the defendant, ite officers, agents, and em-
Ployees, may be enJolned and restrained, during the pendency
of this action, from licensing any person, firm or dorporam
tlon whatsoever to use the song described ae aforessid and
entitled YHAPFY BIRTHDAY TO YOUY in sound motion ploutres,
dramatie performances, or otherwige, without the written per-
mission and consent of this plaintifr,

e) That the defendant, its officers, agents and em-
Ployees be adjudged and decreed to deliver into Court for
cancellation any and all written instruments of license menw
tloned and described in the second cause of action herein.

T) That it may be adjudged and decreed that the pure
chase or the purported purchase by this defendant of the
aileged interest of WILLIAM WALLACE HILL, deceased, in and
to the aforesald copyrights and renewals thereof; is null and
void, and of no force and effect in law or in equity; and
that the defendant be adludged and decrsed to sxecuts, &ce
knowledge and deliver te thie plaintiff, in due form for re-
cbrding, any and all instruments which by reason of the pre-
mises ghall or may be necessary to convey te the plaintiff
herein any outstanding interest which this defendant has or
claims %o have ln and to sald copyrighte and the renewsls
thereof.

g) Thet the defendant, 1its officers, agents and em-
Ployees, may be permanently enjoined and forever restralned
from licensing or granting licenses to, any person, firm or

corporation whatsoever, and wherescever located, in resgpect

-l Zw
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to the use of the song "HAPPY BIRTHDAY TO YOU! in sound
motion pietures, dramatic or stage performances, or otherwise,
h)' Thaet the plaintiff may have sueh other further and
different relief during the pendency of this action and upon
the trisl hereof as to the Court may seem Just, preper and

equitable, together with the costs and dlsbursements of this

BANUEL MANN

Attorney for Plaintiff,
Office & P, O, Address,
No, 70 Pine Street,

Borough of Manhattan,
New York City,

elie
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Civil 19-377
UNITED STATES DISTRICT GOURT
moﬁ.mmmw DISTRICT OF NEW YORK

THE HILL FOUNDATION, INC.,
Plaintiff,
-against-
CLAYTON F. SUMMY CO.,
Defendant

ANSWER TO AMENDED COMPLAINT

BEEKMAN, BOGUE, STEFPHENS & BLAGK

Astorneys for Defendant

15 BROAD ST.,

NEW YORK,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF WEW YORK

______________________ X
TIE HILL FOUNDATION, INC., :
ANSWER TO
Plaintiff, : AMENDED COMPL

¢ Civil 19-377

The defendant, answering the amended compléint

herein, by its attorneys Heekman, Bogue, Stevhens & Black:

AS_TO THE FIRST ALLEGED CAUSE OF ACTION

1. Referring to the allegations of paragraph
Third of the amended complaint, admits and avers thst prior
to October 13, 1893, cne Patty 8. Hill and her sister, Milg
J. Hill, prepared a compilztion of songs and music entitled
"Song Storles For The Kindergarten', whereof the music was
composed and/or arranged by said Mildred J. Hilt, and
whereof the words were written znd/or adapted by the said
Patty 5. Hill, and that said Patty §. Hill and her sister,
Mildred J. Hill, thereby obtained some right, title and
interest, respectivély or jointly, in said compilation and
the sevefal parts thereof;band excent as so adﬁitted and
’ avérred thé defendant denies each and evefy allegation in

said paragraph contained.

2. Referring to the allegaticns of paragraph
Fourth of the amended complaint, admits and avers that on
or about February 1, 1893, said Patty 8. Hill and Mildred J
Hill executéd éhd delivered to one Clayton F. Summy, who
was then engagea in the business of publishing and dealing
in music and musical compositions in sheet masic and book
form, a written instrument whereby there was sold and assig

ed to said Clayton F. Summy the said book entitled "Song

BTN
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Storles For The Kindergarten", and all of the right, title
and interest therein of the said Patty S. Hill and Mildred
J. Ai1l, and wherein and whereby the said Summy was authord
ized and empowered to copvright the gaid book in his own
name and to publich and sell said book, a2ll in consideratig
of the said Summy's accepting, copyrighting and pﬁblishing,
and offering for sale in the usual course of business, said
book, and from the proceeds of such sales, if any, paying
to the said Patty S. Hill and Mildred J. Hill fhe sum of
ten ver cent (10%) of the retail price per copy for each
and every copy so sold; and except as so admitted and
averred the defendant denies each and every allegation in

said paragraph contained.

3., heferring to the allegations of paragraph
Fifth and Seventh of the amended complaint, admits and aver
that thereafter and on October 13, 1893, in accordance with
the provisiomns of said written instrument hereirbefore refer
ed to, the said Clayton F. Summy copyrighted the said book
the Copyright 0ffice of the United States of America, in
VWashington, D.C. under copyright Wo. 45997Y, and that Summy]
and the first corporation referred to in the amended com-
plaint published and offered for sale arnd did sell said bod
ags in said Written instrument provided; and except as so
admitted and averred the defendant denies each and every

allegation in said paragraphs contained.

Ao Referring to the allegations of paragraph

+nh A
E"Lgh (¢S]

]
ot
s

mended complaint, admits that said book was
thereafter revised and enlarged, states that it is without
knowledge or informstion sufficient to form a helief as to

the truth of the averment that such revision and enlargemen

were by the aforesaid Patty §. Hill, and admits and avers
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that the said new edition thereof was thereafter copyrichtad
by Clavton F, Summy Co., an Tllinois corporation (being

the corporation referred to in the amended complaint and

herein as "the first eornoration®), ir the Copyright

Office of the United States of Amerien

kg 5 e o
ica, in Wash t

WaENITIE
D. C. under copyright No. 34260B2 on June 8th, 1896;
and except as so admitted and averred the defendant denies

each and every allegation in said paragraph contained.

5. Referring to the allegations of nsragraph
Ninth of the amended complaint, admits and avers that there-
after and on or about April 17, 1899 the said Mildred J.
Hill and the first corporation entered into an agreement
in writing, wherein and whereby the said Wildred J. Hill
sold, assigned and transferred to the first corporation
certain songs from the said book hereinbefore referred
to, to be published zs a colleetion entitled "Song Stories
For The Sunday School", and all rights of and to copyright,
extension of copyright, publication, szle and performance
of said work in and fer the United States of America and
Europé, and wherein and whereby the first éorporation
agréed to pay to the said Wildred J. Hill $1.20 per hundred
for all copies sold of said work, excenting the first three

hundred copies; and except as so admitted and averred the

defendant denies each and every allegation in ssid paragraph

contalined.

6. Referring to the allegations in naragraph
Tenth of the amended complaint, sdmits and avers that one
of the songs contained in the books mentioned and described
in paragraphs Third to Ninth inclusive of the amended com-
plaint is one entitled "Good ¥orning to A11Y ) ‘whieh, with

different words, later becare entitled "Hapny Birthday to

-3-
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You", gvers that it is without knowledge or intormation
sufficient to form a belief as to the truth of the aver-
ment that said new words were written by the aforesaid
Patty S. H1ll, =admits and avers that the séid song entitled

#Good Morning to AlL" was includéd among the songs copy-

righted as aforesaid by the said Clayton F. Summy and the

- first corporation respectively; and except as so admitted

and averred the defendant denies each and every allegation

in said peragraph contained.

7. Avers that it is without knowledge or infor-
mation sufficient to form a belief zs to the truth of each
and every averment contained in paragraph Thirteenth of the

amended complaint.

g, Denies each and every allegation contained in

paragraph Fourteenth of the amended complaint, except that
the defendant admits andavers that subsequent to the renewa
of the several copyrights as set forth in paragranh Twelfth
of the amended complaint, the first corvoration and there-
after a successor corporation, Clayton F, Summy Co., also
grganized under the laws of the Sfate of Illinoils, and ther
aftef this defendanﬁ, by agreement with the said Patty‘S.
Hill and Jessica M. Hill, recéived fromvsaid Patty 8. Hill
and Jessica M. Hill at least all of the right, title and
iﬁﬁeresﬁ in respect of said books or works mentioned.ih
paragraphs Third to Tenth of tne amended complaint as had
theretofore been granted by said instrument of February 1,

1893 and caid agreement of April 17, 1899.

9. Denies each and every allegation contained in
paragrarh Fifteenth of the amended complaint, except that
the defendant admits that at the time of the execution of t

instrument and agreement respectively hereinbefore referred

.

[
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to sound motion pictures were unkown commercially.

10. Denies each and every allegation contained

in paragraph Sixteenth of the amended complaint, except

the de ant admits that at the times therein referred
to Summy and the second corporation, therein referred to,
continued to publish and offer for sale the books and

works therein referred to.

1i. Referring to the allegations in Paragraph
Seventeenth of the amended complaint, admits that the said
Bummy individually, as distinguiched from the two IXlinois
corporations mentioned in the amended complaint, retired
from business vricr to the date of the incorporation of
the defendant herein, and avers that it is without knowledg
or information sufficient to form a belief as to the
truth of the allegation that on or about May 17, l933
the second Illinois corporation was dissolved by =& tioniof
the Attofney General of the State of Illinois for non-pay-

ment of taxes.

12.. Denies each and every allegation contairned
in paragraph Eighteenth of the amended complaint, except
that- it admits that it entered into varions agreements with
producers of sound motion pictures and of stage or dramatie
performances with respeet to the use of the said song en-
titled YHappy Birthday to You', without the express permiss
or consent of the sald Patty 5. Hill and Jessica M. Hill,
avers thet it is without knowledge or information suffieien
to form a belief as to the truth of the averment that said
agreements were made without the knowledge of said Patty
8. Hill or JessieaM. Hill, admits taat it held itself out
as having the right to enter ints ‘such agreements, and
admits that in consequence of such agreements it has

received from such prodiucers sums of momey by way of

1]
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out the express permlssion or consent of the =zaid Patty S.

royalties, without disclosing the amounts thereof to the
sald Patty S. Hill, or the sald Jessica ¥. Hill or the

plaintiff.

13. Referring to paragraph Nineteenth of the‘amend—
ed complaint, the defendant is without knowledge or informal
tion sufficient to form a belief as to the truth of the
averment that said Patty S. Hi11l and Jessiea M. Hill-did
not learn of the said agreements with such producers until |
about November, 1941, and otherwise the defendant denies

each and every allegation in said paragraph contained.

-

14. Referring to the allegations in paragraph
Twentieth of the amended complaint, this defendant‘admits
and avers that 1t has collected upwards of $5,000 from sucH
producers pursuant to such agreements with such producers,‘

and that it is continuing to zrant to such

with-

nroducers
producers, w 1

Hill and Jessica M. Hill or of the plaintiff, rights for
the use.of the said song above referred to, to wit, "Happy
Birthday to You", and that it will possibly continue to
collect and receive royalties therefrom, avers thrat it is
under no obligation to disclose the amounts thereof to

the plaintiff; and except as so admitted and averred, the;
defendant denies each and every allegation in said paragraph

contained.

15. Denies each and every allegation contained

~ O

in paragraph Twenty-first of the amended complaint.

16. Avers that it is.without knowledge or in-
formation sufficient to form a Dbelief as to the truth of
each and every averment contained in vparagraph Twenty-secohd
of the amended complaint. . ‘

-6
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AS TO THE SECOND ALLEGED CAUSE OF ACTION

17. Referring to paragraph Twenty-third of the'
amended .complaint, and the repetitions and reiterations
therein contained, the defendant reveats and realleges the
denials, admissions and averments herein contained in para-

graphs 1 to 8 inclusive.

18. 'Referring to the allegations in paragraphs

Twenty-fourth, Twenty-fifth and Twenty-sixth of the amended

complaint, admits and avers that during the calendar years

1934 and 1935 the =id Jessica M. Hill and this defendant
entered into several so-called royalty éontracts wherein
and whereby it was provided that the said Jessica M. Hiilyéo
assigned and transferred to this defendant variousvéiano arr
angements of the said musical composition "CGood Méfning Té A
aﬁd all world rights (including publishing, puglic ﬁerforman

P oA o mmrirrd ok
e

and mech and to copyright, ext
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sion of copyright,'publication, sale and cerférmance of

sald work in and for the United States of America, Europe,
Great Erltaln and 1ts colonies, and wherein and whereby
among other things this defendant agreed to pay to the

said Jessica M. Hill, in each instance, five: per cent {5%)
of the marked retail price on the first seven hundred copies
sold of the particular arrangement covered by the particular
royalty contract, and ten per cent (10%) on all subseguent
csales, subject to the credit to this defendant of $25 in
each instence for having the particular arrangement made,
and whereinm and whereby it was further provided that an
accounting should be rendered ana payﬁent made once each
year, if desired, but that no accounting should be reQLlred
unless and until five hundred copiecs of the particular

arrangement had been sold; and wherein and whereby it was

7~

1d,
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averred the defendant denies each and every allegation in safid

L and except as so admitted -and averred the defendant denieg

further previded that, should this defendant receive any
payment f£r publlcatwon of said work in anv foreign country,
or for the mechanlcal reproduction or performsnce thercof i
any country, or for any arrangements that are permitted to

be published by any other priblishing house under royalty

contract, one-half of the amount so received should be naid

to the said Jessiea M. Hill; and except as so admitted and

naragraphs contsilned.

19. Referring to the allegations in paragraph
Twenty-seventh of the amended complaint, admits and avers that
a cepyright on the musical composition entitled "Good Mornlng

To ALL" was duly registered in the name ‘of thé first’

corporation, under Wo. C142468 on February 7, 1907, and re-
newsl thereof was obtained in the office of the Register

of Copyrights in the Copyright Office of the Tmited States
on January 2nd, 1935, under No. R34877, in the nemes of i

the said Jessica M. Hill and Patty 8. Hill as next of kin;

each and every allegation in said paragraph contained.

20. This defendant is without &nomledge or in-

fermatlon sufflclent to form a belief as to the truth of
each and every averment conualned in paragraph rpmenty-cecond
of the amended complaint, the allegations of whieh said
paragraph are repeated and reiterated in paragraph Twenty-

elghth of the amended complaint.

21. Referring to the allegations in paragraph Twén-

t¥=ninth of the amended complaint, denies that the instruments
therein referred to are by their terms revocable a2t the will
of saild Jessica ¥. Hill and denies that it has been guilty

(of any breach of duty as alleged in the zmended complaint,

_g.
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and therefore denies each and every allegation in said

paragraph contained.

22. Denies each and every zlleration contzined

in paragraph Thirtieth of the amended complaint.

AS TO THE THIRD ALLEGED CAUSE OF ACTION

23.‘ Refe?ring to paragraph Thirty-first of the
amended complaint, and the repetitions and reiterations
therein contained, the defendant repeats and realleges the
denials, admissions and averments herein contained in

paragraphs 1 to 7 inclusive.

24. Referring to the allegations in paragravh
Thirty-second of the amended complaint, admits that the saiff
Wildred J. Hill died intestate on June 5, 1916, a resident
of Louisville, Xentucky, avers that she left her surviving

as her sole helrs and next ot kin three sisters, to wit, th

[€]

above~mentioned Patty S. Hill and Jessica #. Hill and aone
Mary Hill, a brother, one William Wallace Hill, and a nep-hew,

one Archibald Anderson Hill; avers that it is wilthout knowl

edge or information sufficient to form a belief as to wheth

er said next of kin were of full age at tre time of the

death of said Mildred J. Hill; and except as co admitted
and averred the defendant denies esch and every allegation

in said paragraph contained.

25. Referring to the allegations in paragraph
Thirty-third of the zmended complaint, avers that it is
without knowledge or information sufficient to form a belielf
as to the truth of each and every zllegation in said paragrigoph
contained, except that it admits that in Uctober, 1916 the
said Patty S. Hill, Jessica M. Hill and William Wallace

Hill executed ard delivered to the first ccrporation a

~9-
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paper writing reading as follows, to wit:

"The undersigned, Patty S. 1ill, Jessica H.

Hili, and William Willace Hill, being the

sole heirs at law of the late Mildred J.

Hi1ll, and 811 of legal age, hereby reguest

you -to make payment of any royslties due

under contracts with the late Mildred J.

Hil1l, to Jessica M. Hill, 620 West 116th

Street, New York City, N.Y., and we hereby

indemnify and hold you harmless against all

claims whatsoever by reason of your action

in weaking such payments as herein requested.™

26. Referring to the allegations in paragraph

Thirty-fourth of the amended complaint, avers that it is
without knowledge or information sufficient to form a bhe-
lief as to the truth of each and every allegation in said
paragranh contained, excent that it admits that subsequent
to August, 1931, it made payments to the said Jessica M.

Hill of royaslties payable to the sa2id Mildred J. Hill. -

27. he cefendant is without knowledge or infor-
mation sufficient to form a belief as to each and every

allegation contalned in paragraphs Thirty-s

seventh and Thirtv-eighth of the amended conplaint.

28. Referring to the zllegations in naragranh
Thirty-ninth of the zmended complaint, the defeﬁdant admits
that in ¥erch, 1939 1t purcrased from one Allen Davy, as
administrafor de bonis non with the will annexed of the

estate of William Wallace Hill, deceased, for the recited

consideration of §25, all of the risht, title and interest
the sgid administrator, and all of the right, title and intd
est of the ‘sald William Wallsce Hill, deceased, and all of
the right, title and interest of the estate of the said
William Wallace Hill, decessed, in and to the property
described in:the said saragraph of “the amendedccomplaint; ay
that it is without knowledge or-informstion sufficient to
form a belief ‘zs to the truth of the sverment that such

~].0-
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purchase was without the krowledge, vermission or consent
of the said Patty S. Hill and Jessica M. Hill; and excert
as hereinabove admitted and averred, the defendart denies

each and every allegation in the said naragrapn contained. |

29. Referring to the allegations in varagraph
Fortieth of the amended complaint, admits and avers that
the copyrights and renewals réferred to in paragranh Thirty
ninth of the smended comnlairit are some of the same copyrig
end renewals referred to in various instruments and agree-
ments running to or entered into by said Claytqn F,
Summy, said Tllinois corporations, and this defendant

with respect tc’theApublication, sale and performsnce of

R

said works; and except as so admitted and averred the
deferidant denies each and every allegation in said para-

graph contained.

30. Referring to the sllegations in paragraph

Forty-first of the amended complaint, admits that this defehd-

ant furnished the money to pay the afcresaid yurchase price
to the caid Allen Davy, as zdministrator as aforessaid, for
the convevance by him tc this defendant of the property her
inbefore referred to; and that this defendant claims to

be the holder of some interest in and to the saforesaid
copyrights and the renewals thereof; and except as so ad-
mitted the defendart denies each and every allegation in thd

sald paragraph contsined.

31. Tre defendant is without knowledge or in-
formetion sufficient to form a belief as to the truth of
each and every averment contsined in varagraph Twenly-second
of the amended complaint, the allegations of which caid Parg
graph are repeated and reiterated in paragraph Forty-second

of the amended complaint.

hts
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32. Deniesg each and every allegation contained

in paragraph Forty-third of the amended complaint.

WHEREFORE, the defendant demsnds judgment
diemiesing the amended complaint herein, together with

the costs and dishursements of this action.

BEEKMAN, BOGUE, STEPHENS & BLACK,
Attornevs for Defendant
Office & P, 0. Address
No. 15 Broad Street
Borough of Manhattan
New York City

By

.

A member of the firm of
attorneys of record for the
defendant.

~12-
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UNITED STATES DISTRICT COURT,
SOUTHERY DISTRICT OF NEW YORK.

________________ X
THE HILL FOUNDATION, INC.,
Plaintiff,
-~against-
POSTAL TELEGRAPH-CABLE COMPANY,
' Defendant,
. e e m e - e .. mm . - - X

Plaintiff, for ite cause of actlon against the asbovee.
named defendant, respectfully shows to the Court and alleges upon

information and bellef:

FIRST: That at the time of the execution and delivery
of the hereinafter mentioned and described assignment, plailntiff was

and 8till 1s a New York corporation.

SBECOND: That at all times hereinafter mentioned the
defendant was and still is a New Yérk corporation,

THIRD: That this actlion arises under the Copyright
Laws of the United States, by resson of which Jurisidction is conw

Terred upon this Court,

FOURTH: That at all times hereinafter mentloned
the defendent was and still is engaged in the business of trans—
mitting and delivering domestilc telegrams and foreign cablegrams
and radio messages, for which 1% charges and receives certain
tolls or tariffs prescribed by it. The amount of tol; or tariff
charged by defendant for the tranemission by it of akdoneatic
telegram covers 1ts delivgry elther by messengers employed by desw

fen¢ant or where no megsengers are employed by telephoning such

Fiow

telegram to the addressee.

FIFTH: That prier jo October 13th, 1893, one PATTY
8. HILL and MILDRED J, HILL, her silster, composed and wrote the
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music and words of a number of songs collectively entitled "SONG
STORIES FOR THE KINDERGARTEN"; and thereby became the proprietors

of the music and words of said songs entitled as aforesald,

SIXTH: Theresfter the sald PATTY S, HILL and MILDRED
J. HILL licensed one CLAYTON F, SUMMY to copyright sald book in his

SUMMY entered the songs collectively entitled as aforesaid in the
office of the Register of Copyrights of the Unlted States in hils
name under copyright number 45,997 on the 13th day of October, 1893,

SEVENTH: Sald book was subsequently revised and
enlarged by the said PATTY S, HILL, and a new edition thereof so
revised and enlarged was duly copyrighted in the name of SUMMY on
the 8th day of June, 1896, under copyright number 354, 260,

EIGHTH: That one of the songs contalned in the
book mentioned and described in paragraphs "FIFTHY to "SEVENTH!
inclusive hereof is one entitled "GOOD MORNING TQ ALL" which, with
words written by the sald PATTY S, HILL, was later entitled "HAPPY
BIRTHDAY TO YOUY! and was included among the songs copyrighted as
sforesaid by the said SBUMMY as the sgent for PATTY S, HILL and
MILDRED J, HILL,

NINTH: The sald song, "HAPPY BIRTHDAY TO YOU',
written and composed by the said PATTY 8. HILL and MILDRED J, HILL,
thereafter acquired a nation-wide popularity which has contlnued
down to the present time; performances thereof being gilven vocally,
orchestrally, in various dramatic performances on the stage and
in moving pictures and over the radlo; all of which was and still

18 known to this defendant,

TENTH: The sald MILDRED J., HILL having thereafter
died prior to the expiration of the original copyrights mentioned

and described above, renewals of sald copyrights were thereafter

obtained from the Register of Copyrights of the United States as
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follows:

a. Original copyright number 45,997; renewal registra-
tion in the name of JESSICA M, HILL (a sister of the said
MILDRED J. HILL and PATTY 8, HILL) as next of kin under
number R 19,043 on the 3rd dey of September, 1921,

b, Originsl copyright number 34,260: renewal reglstra-
tion in the name of the aforesald JESSICA M. HILL as next of
kir under number R 25,771 on the 9th day of January, 1924;
and

6. Original copyright number 20,441l: renewal registra~
tion in the name of the aforessld PATTY 8, HILL under number

L3 4L 2 -0 254 214r¢

R 36,618 on the 3rd day of Jamary, 1927;
the aforesald song "HAPPY BIRTHDAY TO YOU' belng included 1n the
renewal oopyrighted worke above set forth,

ELEVENTH: Thet some time prior to or in or about
the month of February, 1938, the defendant herein concelved or had
suggested to 1t and adopted the 1dea of transmitting and delivering,
as g regular part of 1ts business, birthday greetings for a fixed
toll or tariff; the manner or method of transmitting such greetings
being substantlally as follows: in consideration of the payment to
it of a toll or tariff prescribed by it, the defendant would under-
take to convey birthday greetings from any sender by cguslng &
messenger in 1ts employ to call at the residence of the addressece
or at any other address designated by the sender and there have such
messenger sing the words and music of the aforesald copyrighted song
“HAPPY BIRTHDAY TO YOU¥ to the reciplent of such birthday greetings,
or, where such messenger was not or could not be used to sing sald
song the defendant would cause the same to be sung by one of its
cmployees over the telephone; and 1n elther case the name of the
gender of such greetinge would be furnished at the end of each such

trenemission to the recipient thereof,

TWELFTH: Defendant then put into execution the idea
of transmitting and delivering, for a prescribed toll or charge and
as a regular part of 1ts buelness, birthday greetings by the use of
gald copyrighted song "HAPPY BIRTHDAY TO YOU® and in the manner de-

goribed above; and a8 plaintiff and 1ts assignors are informed and

commencing with February, 1938, and for a period of more than three
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and one-~half years continuously thereafter the defendant accepted

for transmission and delivery and did transmit and deliver, as
plaintiff 18 informed and verlly believes, upwards of fif ty thousand
of suoh birthday messages or grestings throughout the several states
of the United Btates of America and elsewhere, in the manner mentioned
and described in paragraph ELEVENTH hereof, and fer which i1t charged
and received for each such message or birthday greeting transmitted
and delivered by it a toll or tariff prescribed by 1it,

THIRTEENTH: That the use by the defendant herein of
sald copyrighted song "HAPPY BIRTHDAY TO YOU" in the transmission
and delivery of each and every birthday greeting transmitted and de-
livered by it in the manner and at the times set forth in parsgraphs
ELEVENTH and TWELFTH hereof was wlthout the congent or azuthority of
plaintiff'es assignors, the aforesaid PATTY 8. HILL and JESSICA M,
HILL, who were then the ownere and proprietors of sald copyrighted
song, or of this plaintiff, or of any other person, firm or corpora-
tion authorized by Plaintiff's assignors or by this plaintiff to
grant licenses in regpect to the use of said copyrighted song; but
on the contrary this defendant in each and every instance infringed
sald copyrighted song or work by its use in the manner and for the

purpose hereinabove set forth,

FOURTEENTH: Prior to the commencement of thls action

plaintiff'e assignors, the aforesald PATTY 8, HILL and JESSICA M,
HILL, by an instrument #n writing bearing date the 2nd day of June,
1942, duly assigned to the Plalintiff herein all theip right, title
and interest, Jjoilnt and geveral, in anml to the above-mentioned and
desoribed copyrighte and renewsals thereof, together with all their
right, title and interest in and to licenses, agreements and contracts
for the publication and sale of 8aid works, and in and to any and all
rights, demands, claims and causes of actlon heretofore accrued or

which may at arwy time hereafter accrue, Tor unpsild royalties, or by
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reason of any infringements of sald copyrights or renewal copyrights,
and howsoever arising; which sssignment was duly recorded in the
Copyright Office of the Unlted States of Amerlca on June 8th, 1942,
in Copyright Office Book 485, at pages 242-243, 1in conformity with
the lawe of the United States respecting copyrights; and plaintiff

ig still the owner and holder thereof.

FIFTEENTH: That thereafter plaintiff notified defenw
dant that it, the sald defendant, infringed the atoresald copyrights
and requested sald defendant to account to plaintiff for the proceeds
received by it by reason of such infringement; but defendant refused

and continues to refuse to render any accounting whatsoever,

WHEREFORE plaintiff demands Judgment:

1. That the defendant, 1ts agents, servants and eme
ployees, be enjoined and restrained during the pendency of this action
and permanently from infringing sald copyrights of the plaintiff in
any manner.

2, That defendant be required to pay to plaintiff
such damagee a8 plaintiff has sustailned in consequence of defendant's
infringement of eald copyright and to account and pay over to plaine-
tiff all the geine, profits, and edvantages derived by defendant from
1te infringement of plaintiff's copyrights or such damages as to the
court shall appear proper within the provisions of the copyright
statutes, but not less than two hundred and £ifty dollars,

3. That defendant pay to plaintiff the costs of this
action and reasonable attorney's fees %o be allowed to the plalntiff
by the court,

4, 'That the plaintiff may have such other and further

relief 1n the premises as may be Just and equitable.

SAMUEL MANN,

Attorney for Plalntiff,
office & P.0. Address,
No, 70 Pine 8treet,

New York, New York,

Ex. 52

696
P002595



EXHIBIT 353

Ex. 53
697



W e W N e § CWB e T

KN . ALL MEN BY THESE PRESENTS, chat wve, PATTY 8, ETLL

and JEBSICA M. HILL, both residing at No. 21 Claremont Avenue,

New York, New York, parties of the firet part, for and in oon-
sideration of the sum of one (¥1,00) dollar and other good and
valuable consideration to each of us in hLand pald by THE HILL

FOUNDATION, INC., a New York corporation with its principal office

at Room 481C, lo, 70 Pine Street, New York, New York, party of ths

sold, transferred, conveyed aﬁd assigned, and by these presents
do herebv sell, transfer, convey and assign to the said party of
the second part, all our right, title and interest, Joint and
several, in ana to the rollowing copyrights:

(1) "Good Morning to All" (original United
States copyright registration, July 28, 1921, entry
#513745),

(2) “Eappy Birthday"', a March, Pisno Solo
(ortzinal United States copyvright registration,
Deceuber 27, 1934, entry #45655),

(X) "Happyv Birthday', 1 Plano - 4 Hande,
(original United Btates copyright registration,
February 18, 1935, entry $46661),

() "Happy Birthday", 1 Plano - 6 Hands,
(original United States copyright registration,
April 3, 1935, entry #47440),

(5) "Happy Birthday", 2nd Plano Part, (origi-
nal United States copyright registration, April 3,
1635, entry $47439),

(6) “Happy Birthday to You", Piano Soclo with
Words, (original United States copyright registra-
tion, Deceuter 6, 1936, entry #51590), and

(?) "Happy Birtrdey to You", Oct. #96 Unison,
(criginal United States copyr1§ht registration,
Decenber 6, 1935, entry #51988);

TOGETHER WVITH all the right, title and interest of the

partice of the first part in and to all licenses, agreements and

-

contracts for the publication and sale of tie aforementioned
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causes of aci.on, heretofore accrued or which Ray at any time

hereafter acorue, for unpaid royalties or by reason of any in-
fringements of saild copyrighte and renewal copyrights, and howso-

ever arising.

TO HAVE AND TO HOLD the same unto the said party of

the second part, its successors and assigns farever,

IN WITNESS WHEREOF the parties of ths

executed this instrument at New York City this /{ day of
October, one thousand nine hundred ancd Jorty-four,

<

&"\Lmi ocoo/moo' - oo‘o-‘cocoogoooco
{‘ ;( Individuaflyeand as Next of Kin
oo . --.oo-&*ooc&\o o.=-‘200.

d‘dividually and as Nez of Kin

8TATE OF NEW YORK )
COUNTY OF NEW YORK ) 8S,

né
On thie /‘ day of October, 1944, before me, a notary
public, personally came PATTY S, HILL and JESSICA M, HILL, to me
known and known to me to be the individuals described in and who
executed the foregoing instrument, and they severally duly acknow-
ledged to me that they executed the sanme,

Vé -

(e O M
.Q.'....“..‘.’.‘..."!‘...‘.‘.‘.“.
GRACR D LOK 0N
footary Public, King- Lounry
EKings County Clerk’s No N3
Yew Yk County Clerk's No 847

) s
v+ Eapites Man boan o
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