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I, Randall S. Newman, hereby declare as follows:

1. I am an attorney duly licensed to practice law in the State of California and I
am counsel for Plaintiffs in the above-entitled action. I have personal knowledge of the facts
stated herein based upon my review of the documents produced in this action and, if called
as a witness, I could and would testify competently thereto.

The Incorporation of Educational Music Bureau in Illinois in 1923

2. A Certificate of Incorporation for a corporation known as Educational Music
Bureau (“EMB”) was filed with the Illinois Secretary of State on or about August 11, 1923.
Evidentiary Appendix (“App’x”), Exhibit (“Ex.”) 17 at 503-507.

3. Paragraph (“9”) 9 of the Certificate of Incorporation of EMB lists 9
shareholders who were issued a total of 200 shares of capital stock in EMB. Id. at 505.

4, John F. Sengstack’s (“John Sengstack™) name does not appear in § 9 of the
Certificate of Incorporation. Id. at 505.

The Incoporation of Clayton F. Summy Co. in Illinois in 1925

5. Articles of Incorporation for a corporation known as Clayton F. Summy Co.
were filed with the Illinois Secretary of State on or about April 15, 1925. Ex. 20 at 518-523.
The 1931 Agreement between Clayton F. Summy and John Sengstack

6. Clayton F. Summy (“Clayton Summy”) and John Sengstack entered into an
agreement dated August 7, 1931. Ex. 92 at 1059-1068.

7. Paragraph (b) of the “WHEREAS” clause of that Agreement stated that
“Summy intends to cause to be incorporated a new company under the laws of the State of
Delaware under the name of Clayton F. Summy Company...” Ex. 92 at 1060.

8. Paragraph (b) of the “WHEREAS” clause of that Agreement stated that the
capitalization of the Delaware company would consist of 1,500 shares of Preferred Stock

with a par value of $100 per share ($150,000) and 50 shares of common stock of no par
value. Ex. 92 at 1060.

9. Paragraph (b) of the “WHEREAS” clause of that Agreement stated that the

“Preferred Stock shall be entitled to dividends at the rate of six per cent per annum...and that
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said Preferred Stock shall be redeemable at any time at the option of the New Company [the
Delaware corporation], at par and accrued dividends upon thirty days’ notice.” Id.

10.  Paragraph (c) of the “WHEREAS?” clause of that Agreement required Clayton
Summy to transfer all of the assets of Summy Co. (Illinois) to the Delaware company. Id. at
1061.

11. In Paragraph 2 of that Agreement Clayton Summy agreed to sell and John
Sengstack agreed to purchase the 50 shares of common stock in the Delaware company. Id.
at 1063. ,

12.  In Paragraph 3 of that Agreement John Sengstack agreed that immediately after
he purchased the S0 shares of the common stock in the Delaware company, he would cause
the capitalization of the Delaware company to be increased to 1,500 shares of common stock
and John Sengstack agreed to purchase the additional 1,450 shares. Id.

13.  Therefore, pursuant to the Agreement, after the Delaware corporation was
formed the parties agreed that Clayton Summy would own 1,500 shares of Preferred Stock
and John Sengstack would own 1,500 shares of common stock in the Delaware corporation.
Id. at 1059-1063.

14. Pursuant to the terms of the Agreement, the Delaware corporation could
redeem Clayton Summy’s Preferred Shares at any time by paying Clayton Summy $150,000
plus accrued dividends. Id. at 1060.

The Incorporation of Clayton F. Summy Co. in Delaware in 1931

15. It is undisputed that Clayton F. Summy Co. was incorporated in the State of

Delaware on or about August 31, 1931. (“Summy (DE)”). Ex. 1 at ] 68, Ex. 2 at § 68.

16. It is undisputed that Summy (DE) is the corporation that filed the Copyright
Applications for E51988 and E51990.

: In fact, the Summy (DE) was the only “Summy” corporation in existence in 1935

because the previous two Summy Corporations were dissolved in 1920 and 1933
respectively.
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|l shares of EMB common stock were issued between EMB’s 1923 incorporation and the 1948

17. As discussed above, pursuant to the August 7, 1931 Agreement between
Clayton Summy and John Sengstack, the parties agreed that Clayton Summy owned 1,500
shares of Preferred Stock and John Sengstack owned 1,500 shares of common stock in
Summy (DE). Ex. 92 at 1059-1063.

18.  Clayton Summy died on February 10, 1932, shortly after the incorporation of
Summy (DE). Ex. 93 at 1070.

19.  There is no documentation in the record that proves Summy (DE) paid Clayton
Summy $150,000 plus accrued dividends to redeem Clayton Summy’s Preferred Shares prior
to Clayton Summy’s death on February 10, 1932 or at any time thereafter.

The Amendment to EMB in 1948

20. Articles of Amendment to EMB were filed with the Illinois Secretary of State
on or about June 2, 1948. Ex. 59 at 744-748.

21.  Article Third of the Articles of Amendment states that 400 shares of common
in EMB were outstanding at the time of the 1948 Amendment. Id. at 746.

22. However, as discussed in | 2 supra, only 200 shares of EMB’s common stock
were issued at the time of EMB’s incorporation.

23. There is no documentation in the record that proves who was issued the
additional 200 shares of common stock between EMB’s 1923 incorporation and the 1948
amendment.

24. There is no documentation in the record that proves when the additional 200

amendment.

25.  There is no documentation in the record that proves that any of the original
EMB shareholders transferred any of their shares between EMB’s 1923 incorporation at the
1948 amendment.

26. There is no documentation in the record that proves who owned the 400 shares

of EMB’s common stock outstanding at the time of the 1948 amendment.
The Summy (DE) Name Changes
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27. On January 23, 1956, Summy (DE) filed a Certificate of Amendment of
Certificate of Incorporation with the Delaware Secretary of State. Ex. 62 at 760-762.

28. The Certificate of Amendment changed the name of Summy Co. to Summy
Publishing Company (“SPC”). Id. at 760.

29.  On September 27, 1957, SPC filed a Certificate of Amendment of Certificate of
Incorporation with the Delaware Secretary of State. Ex. 65 at 800-802.

30.  The Certificate of Amendment changed the name of SPC to Summy-Birchard
Publishing Company (SBPC). Id. at 800.

31. On December 22, 1961, SBPC filed a Certificate of Amendment of Certificate
of Incorporation with the Delaware Secretary of State. Ex. 66 at 804-806.

32.  The Certificate of Amendment changed the name of SBPC to Summy
(“Summy”). Id. at 804.
The Death of John Sengstack on October 11, 1970

33. John F. Sengstack died on October 11, 1970. Ex. 69 at 816.

34. There is no documentation in the record that proves who inherited John
Sengstack’s property, including any shares of stock that he may have owned in any
corporation, including Summy, the Delaware corporation originally incorporated in 1931 as
the Clayton F. Summy Co.

The Amendment to EMB in 1973

35. On July 31, 1973, EMB filed Articles of Amendment to the Articles of
Incorporation of EMB with Illinois Secretary of State. Ex. 70 at 818-820.

36. Article Third of the Articles of Amendment states that 367 shares of common
stock in EMB were outstanding at the time of the amendment. Id. at 820.

37. Article Third of the Articles of Amendment also states that “[p]reviously there
were 400 shares issued and outstanding, 33 of which were reacquired by the corporation,
held as treasury stock, and subsequently retired.” Id.

38. There is no documentation in the record that proves who owned the 367
outstanding shares of common stock in EMB at the time of the 1973 amendment.
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39. There is no documentation in the record that proves when and which
shareholder(s) EMB acquired the 33 retired shares from.

The 1973 Merger between Summy (Delaware) and EMB (Illinois)

40. On December 28, 1973, EMB filed Articles of Merger with the Illinois
Secretary of State to merge with Summy, the Delaware corporation. Ex. 71 at 824-828.

41.  Article Three of the Articles of Merger stated that “[t]he name of the surviving
corporation shall be Summy-Birchard Company and it shall be governed by the laws of the
State of Illinois”. Id. at 825.

42.  Article Four of the Articles of Merger stated that “[t]he plan of merger is as
follows: See Exhibit A attached hereto and made a part hereof.” Ex. 71 at 825.

43.  The first sentence of the Plan and Agreement of Merger states that:

THIS PLAN and AGREEMENT OF MERGER is made and entered into this
21st day of December, 1973,by and between SUMMY-BIRCHARD
COMPANY, a Delaware corporation (hereinafter called “SUMMY™) and
EDUCATIONAL MUSIC BUREAU, an Illinois Corporation (hereinafter called
“EMB”). Ex. 72 at 830.

44, Paragraph 1 of the Plan and Agreement of Merger states, in relevant part, that
“SUMMY shall be merged into EMB as a single corporation which shall be the surviving
corporation.” Id.

45.  Article Five of the Articles of Merger states that 367 shares of common stock in
EMB were outstanding at the time of the merger. Ex. 71 at 826.

46. Article Five of the Articles of Merger states that 1,500 shares of common stock
in Summy were outstanding at the time of the merger. Id.

47.  As discussed in Paragraphs 13-14, supra, Summy (fka Clayton F. Summy Co.)
was originally capitalized with 1,500 shares of Preferred Stock with a par value of $10 each
($150,000 total) and 1,500 shares of common stock. According to the August 7, 1931
Agreement between Clayton F. Summy and John Sengstack, Summy owned the 1,500 shares
of Preferred Stock and John Sengstack owned the 1,500 shares of common stock.
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48.  There is no documentation in the record to prove that the Delaware corporation
paid- $150,000 plus accrued dividends to Clayton Summy to redeem the 1,500 shares of
Preferred Stock that were owned by Clayton Summy prior to or after Clayon Summy’s death
on February 10, 1932, which was just a few months after Clayton F. Summy Co. (Delaware)
was incorporated.

49.  There is no documentation in the record to prove who owned the 367 shares of
EMB at the time of the merger.

50. Even if the Defendants were able to prove that the Delaware corporation paid
Clayton F. Summy (or his estate) the $150,000 plus accrued dividends to redeem his
Preferred Shares, there is no documentation in the record to prove who owned the 1,500
shares of Summy, the Delaware corporation, at the time of the merger because John|
Sengstack, who entered into the 1931 agreement with Clayton Summy to purchase the 1,500
shares of Clayton F. Summy Co. (Delaware), died in 1970 and there is no documentation in
the record to prove who inherited John Sengstack’s shares of the Delaware corporation.

51. Paragraph 6(a) of the Plan and Agreement of Merger (“Merger Plan™) stated
that “on the effective date of the merger and without further act on the part of either the
corporation or its stockholders, 2.712 shares of the common stock, without par value, of
SUMMY issued and outstanding on the effective date of the merger shall be converted into
one share [illegible] of EMB”. Ex. 72 at 831.

52. Pursuant to Paragraph 6(a) of the Merger Plan, the 1,500 shares of common
stock in Summy were converted into 553 shares of EMB common stock on the effective date
of the merger (1,500/2.712 = 553). Id.

53. Therefore, after the effective date of the merger, 920 shares of common stock
in EMB were outstanding: 367 shares of common stock owned by the EMB shareholders
prior to the effective date of the merger and 553 shares of common stock in EMB that were
issued to the shareholders of Summy after the effective date of the merger.

54.  There is no documentation in the record to prove who owned any of the 920
outstanding shares of common stock in Summy (f/k/a EMB) after the merger.

Ex. 23
540




O 00 N N »n bW N~

[N T N6 T NG T N TR NG TR NG T NG TR NG T S e O i e e e
g\]O\‘J’leN'—‘O\OOO\IO\U’IAuN'—‘O

The 1976 Incorporation and Merger of Illinois Corporation into a Wyoming
orporation

55. New Summy-Birchard Company (“New Summy”) was incorporated in the
State of Wyoming on March 8, 1976. Ex. 74 at 848, Ex. 75 at 855, Ex. 76 at 859.

56.  There is no documentation in the record to prove who owned New Summy.

57. On March 19, 1976, New Summy filed Articles of Merger with the Wyoming
Secretary of State. Ex. 75 at 854-857.

58.  Article One of the Articles of Merger states that:

The names of the corporations proposing to merge and the names of the States under
the law of which such corporations are organized, are as follows:

SUMMY Illinois
NEW SUMMY Wyoming
Ex. 75 at 855.

59.  Article Three of the Articles of Merger states that “[t]he name of the surviving
corporation shall be SUMMY-BIRCHARD COMPANY and it shall be governed by the laws
of the State of Wyoming.” 1d.

60. Article Five of the Articles of Merger states that 953 shares of common stock in
Summy (Illinois) were outstanding prior to the merger. Id. at 856.

61.  As discussed in Paragraphs 37-38, supra, after the effective date of the 1973
merger, 920 shares of common stock in Summy (Illinois) were outstanding.

62. There is no documentation in the record that proves Summy (Illinois) issued 33
shares of common stock after the effective date of the 1973 merger until the time of the 1976
merger or to whom those shares were issued.

63. Article Five of the Articles of Merger states that 10 shares of common stock in
New Summy (Wyoming) were outstanding prior to the merger. Ex. 75 at 856.

64. There is no documentation in the record that proves who owned the 10 shares
of common stock in New Summy (Wyoming) that were outstanding prior to the merger or

what happened to those shares after the merger.
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65. The Plan of Merger states that “...the parties hereto agree that SUMMY-
BIRCHARD COMPANY, be merged into NEW SUMMY...” Ex. 76 at 859-860.
66. Paragraph C(1) of the Plan of Merger states that:

The shares of Common Stock of the surviving corporation, whether authorized
or issued on the effective date of the merger shall not be converted or
exchanged as a result of the merger, but upon said date all shares of Common
Stock of the surviving corporation theretofore authorized (whether issued or
unissued) shall be deemed to be shares of Common Stock of the surviving
corporation, and all such shares of the surviving corporation outstanding on the
effective date of the merger shall remain outstanding, shall be and be deemed
fully-paid and non-assessable and shall retain all rights to accrued and unpaid
dividends, if any.

Id. at 860-861.

67. Pursuant to Paragraph C(1) of the Plan of Merger, the owner(s) of the 10 shares
of common stock outstanding in New Summy (Wyoming) prior to the merger owned 10
shares of common stock of Summy (Wyoming) after the effective date of the merger. Id

68. Paragraph C(2) of the Plan of Merger states that:

Each share of Common Stock of the absorbed corporation issued and
outstanding on the effective date of the merger, and all rights in respect thereof,
shall, on said date, be converted into and exchanged for one share of the
presently authorized and unissued Common Stock of the surviving corporation..

Ex. 76 at 861.

69. Pursuant to Paragraph C(2) of the Plan of Merger, the owner(s) of the 953
shares of common stock outstanding in Summy (Illinois) prior to the merger owned 953
shares of common stock of Summy (Wyoming) after the effective date of the merger. Id.

70.  There is no documentation in the record that proves who owned the 963 shares
of common stock in Summy (Wyoming) after the effective date of the merger.

71.  Summy (Wyoming) filed Articles of Amendment to Articles of Incorporation
with the Wyoming Secretary of State on November 9, 1978. Ex. 77 at 867-869

72. The Articles of Amendment changed the name of Summy (Wyoming) to
SUMCO Corporation. Id. at 867.
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73.  Paragraph Third of the Articles of Amendment state that 963 shares of common
stock were outstanding as of the date of the Amendment. Id. at 867.

74. SUMCO Corporation (Wyoming) filed Articles of Amendment to Articles of
Incorporation dated May 1, 1979, with the Wyoming Secretary of State on an unknown date
in 1979. Ex. 78 at 871-872.

75. The Articles of Amendment changed the name of SUMCO Corporation
(Wyoming) to Summy. Id. at 871.

76.  Paragraph Third of the Articles of Amendment state that 963 shares of common
stock were outstanding as of the date of the Amendment. Id.

77. Summy (Wyoming) filed Articles of Amendment to Articles of Incorporation
with the Wyoming Secretary of State on August 3, 1979. Ex. 79 at 874-875.

78.  Pursuant to the Articles of Amendment, Summy changed its name to The Birch
Tree Group Ltd. Id. at 874.

79.  Paragraph Third of the Articles of Amendment state that 963 shares of common
stock were outstanding as of the date of the Amendment. Ex. 79 at 874.

80. The Birch Tree Group Ltd. filed Articles of Amendment to Articles of
Incorporation with the Wyoming Secretary of State on October 12, 1979. Ex. 80 at 877-
878.

81. Pursuant to the Articles of Amendment, The Birch Tree Group Ltd. changed its
name to Birch Tree Group Ltd. /d. at 877.

82. Paragraph Third of the Articles of Amendment state that 963 shares of common
stock were outstanding as of the date of the amendment. Id.

83. Birch Tree Group Ltd. filed Articles of Amendment to Articles of Incorporation
with the Wyoming Secretary of State on December 27, 1988. Ex. 82 at 949-951.

84. Pursuant to the Articles of Amendment, Birch Tree Group Ltd. changed its
name to Summy-Birchard, Inc. Id. at 949.

85. Paragraph 4 of the Articles of Amendment state that 953 shares of common
stock were outstanding as of the date of the amendment. Id. at 949.
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86. There is no documentation in the record that proves how the outstanding
common stock of the Wyoming corporation was reduced from 963 outstanding shares as of
October 12, 1979 to 953 outstanding shares as of December 27, 1988.

87. In a Stock Power dated January 3, 1989, David K. Sengstack purported to
transfer 953 shares of Summy-Birchard, Inc. (formerly known as Birch Tree Group
Limited), a Wyoming corporation to Warner/Chappell Music, Inc. Ex. 84 at 955.

88.  The Stock Power was accompanied by a Stock Certificate dated February 12,
1986 that shows David K. Sengstack as the owner of 953 shares of common stock in Birch
Tree Group Limited. Ex. 83 at 953.

89.  On May 31, 2006, Summy-Birchard, Inc. was administratively dissolved by the
State of Wyoming. Ex. 85 at 957.

90.  On September 14, 2009, Summy-Birchard, Inc. was incorporated in the State of
Wyoming. Ex. 85 at 957.

91.  On January 8, 2010, Summy-Birchard, Inc. filed Articles of Merger with the
Wyoming Secretary of State. Id. at 957-961.

92.  Pursuant to the Articles of Merger, the Summy-Birchard, Inc. dissolved in 2006
was merged into Summy-Birchard, Inc. that was incorporated on September 14, 2009. Id.

I hereby declare under the penalty of perjury under the laws of the United States that
the foregoing statements are true and correct to the best of my knowledge, information, and
belief.

Executed this 25st day of Novembelﬁm at New York, NX ork
By: \\

RANDALL S. NEWMAN

WARNER/CHAPPELL:21350v3.RSN.decl.
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EXHIBIT 25 -
NON-PAPER EXHIBIT

[PURUSANT TO L.R. 11-5.1 MANUALLY LODGED AND FILED]
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EXHIBIT 26 -
NON-PAPER EXHIBIT

[PURUSANT TO L.R. 11-5.1 MANUALLY LODGED AND FILED]

Ex. 26
552



EXHIBIT 27

Ex. 27
553



Warner/Chappell Music, Inc. Los Angeles
URCPYL7 NEW SONG INFORMATION SHEET (ECOC) PAGE 1
8

SONG: WW-001266210-00 HAPPY BIRTHDAY TO YOU
HILL, MILDRED J. (CA)/ HILL, PATTY SMITH (CA}

PRIORITY : USALICIND: ARC NO: 60063
SPLIT: 1 OP: US ASC NO: US884821
I80: U8 GB NI, DE FE IT SE ES MY BR AU CA HK
REG: Yy Y v v
ST 5 5
TERR: W0100 - WORLD

LINK CCLLECTIONS

WRITER/PUBL ErFd  ID S0C CTL ADM  OWN % MECE/OTHER PERF

HILL, MILDRED J. N ChA  ASCAP Y 01 25.000 0.000 25.000
HILL, PATTY SMITH N CA NE Y cl 25.000 c.00e0 25.000
SUMMY ~-BIRCHARD COMPANY B ASCAP ¥ 01 * 50.000 100.000 £0.000
WCM TOTAL 100,000 100.000 50.000

COPYRIGHT INFORMATION

COPYRIGHT LINE:
WO100 WORLD

{C) 1935 (RENEWED) SUMMY-BIRCHARD COMPANY (ASCAP)
ALL RIGHTS RESERVED

DATES
CREATION YEAR: ASCAF : BMI :
LEAD SHEET: TAPE REF: DLVY DTE:
PRDMGER : DLVY-TYPE:
18T RELEASE INFO:
ARTIST:
ALBUM/SINGLE TITLE:
LABEL:
CATALOGUE NUMBER:
CONFIGURATION:
RELEASE DATE:
COUNTRY OF 187 REL:

ORIG PUBLISHER NOTES:
SUMMY ~-BIRCHARD COMPANY

SUB-PUBLISHING NOTES
EMI MUSIC PUBLISHING CONTROLSE FOR THE BRITISH COMMONWEALTH, EIRE,
PORTIONS OF EUROPE, SOUTH AFRICA (EX CANADA] AS FOLLOWS:
BMI MUSIC PUBLISHING [(HOLLAND} BY - HOLLAND
EMI MUSIC PUBLISHING (SOUTH EBAST ASIA) LTD - HONG KONG, MALAYSIA,
AND SINGAPCRE
EMI MUSIC PUBLISHING (GREECE] - GREECE
ED; INTERNATIORALES - ?CR?DJ&@ AND SPAIN
EDIZIONI SUVINI ZERBONI - ITALY
GALLO (APRICA)} LTD - BOUTH QFRI"
ROSARITA MUSIC INC - AUSTRIA, BELCIUM, DENMARK, FINLAND, FRANCE,
GERMANY , ICELAND, LUXEMBORG, EQ%RCSE HORWAY, SWEDEN, SWITZERLAND
vgéﬁlfé THEN “UEw?SBu;SSEE TG CTHER COMBANIES, I.E.
ABERBACH (WIEN] GMBH - AUSTRIA

Ex. 27
554

CONFIDENTIAL WC0001983



Warner/Chappell Music, Inc. Los Angeles

URCPYL7 NEW SONG INPORMATION SHEBT (ECOC) PAGE 2
DATE : 08/04/2014
SONG: WW-001266210-00 HAPPY BIRTHDAY TO ¥YOU
HILL, MILDRED J. (CA)/ HILL, PATTY SMITH (Ch}
PRYIORITY : USALICIND: ARC NO: 60063

SPLIT: 1 OP: US
I180: US GB NL DE FR IT SE ES MX BR AU CA HE

REG: Y ¥ Y ¥
BRT: s 8
TERR: W0100 - WORLD

COPYRIGHT INFORMATION
SUB~PUBLISHING NOTES
w0100 WORLD

BELINDA MUSIC SPRL - BELGIUM

EDITIONES PIGALLE BARIL -~ FRANCE (WCM)
ABERBACH (HAMBURG) GMBH - GERMANY
ABERBACH (ALPINA) GMBH - SWITZERLAND
BELINDA (SCANDA)} ATKIEBOLAG - SCANDANAVIA

ot
]
G2

END -
EFH: EMPLOYEE FOR HIRE BOC: SCCIETY

10: A=AUTHOR, AD=ADAPTER, AM=ADMINISTRATCE

C=UOMPOSER,

SE=8UB PUBL,

£

SA=8UBAUTHOR /TEANSLATCR

T e Y
B=0

CR=COMPOEEE & AUTHOR, PA=INC PARTICIPATION,

ASC NO: UsS884821

AR=ARRANGER,
RIG PUBL,

CTL IND: Y=YES, N=NO, I=INC PARTICIPATION Ex. 27
COLL IND: D=DIRECT PAY,  E=EXCEPTION, X=DIRECT PAY AND EXCEPTION 555
WC0001984
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Ex. 28

STATE OF ILLINOIS,
County of Cook,

192]
wn
N

In the Superior Court of Said County,

THE PEOPLE OF THE STATE OF
ILLINOIS AT THE RELATION OF
OTTO KERNER,

ATTORNEY GENERAL,

Vs, General No. 80770, .........

‘ in Chancery

Qn mJ. mw- ;:. CPC.\.&.U CO-

\

TO THE HONORABLE mUﬁ\\me J. HUGHES, SECRETARY OF STATE,

SPRINGFIELD, ILLINOIS.
1, Frank V. Zintak, Clerk of the Superior Court, aforesaid, do hereby certify that a decree

dissolving the above corporation was entered by the said Superior Court on the .. LT uk day of
Ay A.D. 19...33, and that the original decree is on file in my office, and that

Witness my hand and official seal :gmm.-g..m‘w.m-w...am of e, LAy A D, 19 G

ourt of Cook County.

||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||||

Qm% oﬁ ﬁ:m mcnﬁ 3
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

................... X
JESSICA M. HILL H
Plaintiff, :

-against- ¢ Bquity #78-350

SAN H. HARRIS, SAM H. HARRIS
THEATRICAL ENTERPRISES, INC., IRVING
BERLIN AND MOSS HART, :

P

Defendants. H

ANSWERS T0 INTERRCGATORIES PROPOUNDED TO
SAM H. HARRIS THEATRICAL ENTF¥RPRISES,INC.

1. What office does Sam H. Harris hold in Sem H.
Harris Theatrical Enterprises, Inc,.
Answer:

Sem H. Harris is President and Treasurer
of Sam H. Harris Theatricel Enterprises,Inc.

2. How many shares of stock does said Sam H.
Barris own in said corporation?
Answer:
No answer.
3 What is the number of issued and outstanding

shares of stock in said corporation?®

Answer:
No answer,
4, Produce the seript for the skit entitled "worlds
wanl+thiaat Man Malshraotes 95th Rirthdesv! ss nresented in the
NWOCL VALL GO U QU AL UL WiF L G Uissd WAr Udd  JJldd Vel weiA 4 - -

musical production entitled "As Thousands Cheern,

Answer:

Attached hereto is script znd marked
Bxhibit wa®,

PO03117
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5. Did the said corporation procure the consent

of the plaintiff or Clayton ¥, Summy Co. to the use of the

musical composition "Good Morning to All" in said production.).

If so, whe on behelf of seid corporation procured sueh con-
sent.
Answer:
No.
b Was such production presented to the publie
by said corporetion?
inswers
Yes.
7+ TWas the publie charged admission to view

and hear such produetion?

ingwer:
Yes.
8. Did said corporetion receive any portion of

such admission charge?
Answer:

Yes.

9. wWhat was the date upon which "As Thousands
cHeer" was Tirst presented to the publie?
Answer:
T geptember 9, 1933,
10, Where and in what theatre was such first pre-
sentation madef

Answer:
Forrest Theatre, Philadelphia, Pa,

—2&
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11, What was the date upon which "As Thousands
Cheer® was first presented in New Vork City to the publie?

Answer:;

September 30th, 1933,

12, In what theatre was such first New York city
presentation mede?

Answer:

Music Box.

13. How many performaences of said production were
presented to the publie from the date of its presentation
to the date of its first New York City presentation?

Answer:

Twenty-one (21}

14. How many performances of said produetion were

pregsented to the publie in New York City by such corporation
Answer:
Four hundred three (403},

15, How many performenees of said produetion were
presented to the public other then asg set forth in the
gnswers to questions 13 end 14 by said corporation?

Answer:
Two (2)

16 Wwhere and when were the performences, i1f any
set forth in answer to guestion 15, given by said corpora-
$ion?

Answer:
Music Box Theatre.
(1} april 17, 1934~ Actors Fund Benefit
{28) January 3B,1934- Stage Relie "1

17, Were the following hired by defendant?-

{a) Actors and ectresses sppearing in "As Thousands
Cheexr®.

Answer:
{a] vYes.

-Be
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" gp) Stage hands used in production of nAis Thousands
Cheer:

Answer:
production of ¥As Thousands
Cheer:"

Answer:;

{¢] No.
i
(4) Supervisory Staff of production ofmAs Thousands
Cheer:"
Answer:
Do not know what is mesnt by"supervisory staff,
(e) Technical staff of production of "As Thousands
Cheexr:"
Answer:
{e) Do not know what is meant by "Technicel staffe,
(£) Orchestra used in production of "As Thousands

Cheer:"

Answer:
No.

l§; Wes any song or ditty sung in the skit entitled
"World's Wealthiest Man Clebrates 95th Birthday®
Answer:
No answer,
19, Wes such song or ditty as sung sccompanied by
the orchestra:

Answer:
No answer.

20.

2
Was any song or 4

g o

[y

¥

ot
4
o]

"world's Wealthliest Man Celebrates 95th Birthday" es pre-
sented in the production "As Thousands Cheern?

Answer:
No answer.

Ex. 29

P003120

563



2L, Was such recitation acceompanied by the orchestraf

Answer:
No answer,

22+ - Set forth the words of such song or songs,

ditty or ditties, reeitation or recitations, as used in

seid skit.
ANSwWer:
No answers
23, Set forth the score of any music Pleyed in

accompaniment to any song, dittys or recitation ss pre-

sented in said skit.

Answers
- Nos answer,

SAM H. HARRIS,FHEATRIC AL BNTERPRISES,
INC.
i

45/;/,
¢ ’ A

S \

By
/

O'BRTEN, DRISCOLL & RAFTERY,
Attorneys for Defendants,
Office & P. 0. Address,

152 West 42nd Street,
Manhattan, City of New York

=8-
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STATE CF¥ NEW YORK

)
: ss:
)

COUNTY OF NEW YORK

» being duly sworn, de-

s thedbdjm& of SAM H.

HARRIS THEATRICAL ENTERPRISES, INC., one of the defendmm ts

poses and says, that he

in the within setion; that he has read the foregoing answers
to interrogatories and knows the contents thereof; that the
seme is true to his own knowledge, except as to the matters
therein stated to be alleged on information and belis f, ard
that &g to those matters he believes it to be true. That

the reason why this verification is made by deponent and not
by Sam H., Harris Theatricel Enterprises, Ine. is that said

defendant is a corporation and deponent an officer thereof,

3

Sworn to before me, this ) /ﬁ// . /o S
;Zf day of Merch,

RRIS JACOBSG
NOTARY PUBLIC
MINGS 20. CLIL'S No_ 157, 12, Ro. 5114
H.y.co. @ . .5
CCHiil
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EXHIBIT "aA"

®HORLD'S WEALTHIEST MAN CELEBRATES
) NINETY-FOURTH BIRTHDAY.®

sk kkk
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"WORLDE WEALTHIEST MAN CELEBRATES
NINETY-FOURTH BIRTHDAY."™

{ OPENING)

Mrs. Rockefeller

Now children, you'd better go into the dining room until we're
ready for you. Your father and I have something to talk over
with Grandpa.

(The CHILDREN murmer a "yes, Mother" and

move toward the large doublie doars at the

back, center) '
You sure you know what to do, When you hear your father shout:
"Surpriset” you all come in with the ceke singing: “Happy Birthday,
dear Grandpa, happy birthday to youl®

{another “yes, Mother.w)

Junior
Not until you hear me shout surprise.
Children
Yes Father, we understand.
Mrs. Rockefeller
(Ad 1ib}

"Happy Birthday to you.n"

Reporter
({Offstage) :
May we have just one mere pieture, Mr. Rockefellar. Turn your
face a little more to the left - thank you very much.

Mrs. John D. Jr.
Now, John, you've t to tell him, so you might as well make
up your mind and ge¥ it over with,

Junior
I know, my deer -- but it isn't going to be easy.

) Mrs. John D, Jr.
We}l, it's no use orying now. I don't know what you wanted to
build the thing in the 7irst place for.

Reporter

{offstage)
Thank you, Mr. Rockefeller. Thank you very much.
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. John D.
(Enters up R.)
That gentlemen, is my recipe for a hearty old age.

A Reporter

Mr. Rockefeller, have you a birthdey msssage we ean give to
the puclie, Some one great thing you've learned from lifeg

John D,

Well, sir, I'm 95 years old today, and a man learns & lot by
the time he reaches that age.

{The REPORTERS laugh appreciatively)
I think the one great thing I've learned in my life, gentlemen,
is to held on to your money.

(The REPORTERS write busily)
I've been through a lot 07 depressions in my time and the only
thing I've learned is to sit tight. 9it tight end no foclish-
ness. That's all,

The Reporters
Thank you, Mr. Rockefeller.

John D.
Oh, just a minute, boys. Here's a little something for you te
remember my birthday with,
(He plunges his hand into his pocket,
brings out a handful of silver, and
distributes a single piece to esch
reporter)

B A Reporter
Why, Mr., Rockefeller - these are niekelsl

John D.
Well, itts been a pretty tough year for all of uss
(REPORTER exits R.)
Well, my dears, they took some very niee plctures of me. Very
niece pictures indeed.

I'm so glad: TVou always tak

John B,
It's been a very nice birthdey, hasn*t it,

Mrs. John D, Jrs
Lovely. 4and it isn't over either. The day's young yet. I
always say you never can tell what a birthday has in store for
you until the very end.

John D.
Yes T always like birthdays. Junior! Don't you think that was
a good birthday message I gave them. gi% tight and hold on to
your money?

Junior

Yes. Yes, indeed, Father.
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Pretty nice thing to be adle tc say on your 25th birthday
the family fortune is still intact, eh, Junior, 'Tisn’t
everybody that can say so0.

Junier

Yes. Yes, indeed.

John D.
And the enly way to do it is to put your momey in the ground.
0il! I never held to any of these real estate speculations even
when 1land was cheap. No siri

k
Mrs. John D. Jr. ggf
0, now I don't know, Father - some real estate is good. &
John D. E
None of it's any good. None of it. You take my advice. 7You let
the other fellows put up the buildings -

{There is a slight pesuse during which
MRS. JOHN D. JR. motlons framtically %o
her husband and whispers huskily: "Go
on! Tell himi Go oni®)

’ John De : ;i.
{Catehing the last of one of her frantic .
gestures, and interpreting it in his own s

way)

Na! Na! Nal Ahl! Now children -- you haven't been going about
and spending & lot of money on a birthday present for me, have
you?g .

Junior
{Choking)

Why - why --

John De
Lot of foolishness, I always sald. Couple of handkerchiefs and
& pailr of socks is & good enough present for anybody.

Mrs. John D. Jr.
(Foreing the issue) _
Oh, but not good enough for you, Father. John's got a real
birthday present for you! Haventt you, John}

Junior
Yese.

; John De
Well, that's very nice now, Junior. What is 1%,

Junier
Radio City.
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John D. :

Well, I'm sure I appreclate 1t, Junleor, but you take it back to

the store add get your money. I never listen to 'em - and
they're always getting out of order, anyway. Wouldn't have one -
in the house., Wouldn't have one on the premises.

Mrs. John D. Jr.

{As JUNIOR stands helpless)
But Father, this isn't a radio - it's Radio City!

John D.
Rady City?
Junier
Yes.
John D.
What's that?
o Junior

Why =- it's a City, Father!

John D.
A city? Who se city?

oA MatueiBay SESHIOI YRV 18 pasnpordey.

Juniof
It's your city. All yours. It's my birthday present to you!

{The old man stares at him unbelievably)

M¥rs, John D. Jr.
Tell Father about it, John.

Junior'

0, it's & wonderful thing, Father! Got the largest theatre in

the world im it! 6500 seats! Wait till you see it!l

) Mrs. John D. Jr.

Wait till he takes a peek at that stage, eh, John? With the
hydraulic curtain and the rising orchestral And the ushers in
full dress!

John
And it's got another awful cute theatre in 1t too, Father. It's
only got 3000 seats. We ezll it Dingbat up at Radio City.

Mrs. John D. Jr.
And the office building, John =-

Junior
Eighty stories high, Father - and a sunken plaza with gardens

and. fountains.

¥Mr. & Mrs. John D. Jr.
Doesn't it sound wonderful?
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(A pregnent pause, then:)

‘ John D.
Junier - you sell it right back to whoever sold it to youl
Somebody took yeu oveT]

l Junior
But - I didn't buy it fram anybody. I built it myself.

John D,
You what¥

Mrs. John D, Jr.
He built it for you, Father -- as g birthéday present?

John D. 7
Now - wait a minute. One minute, please. You mean to sey this
thing ig all builts

: ¥rs. John D, Jr. ‘
0, ¥es. You really can't miss it if you walk pest 50th Street
and Sixth ivenue. It's s lot of buildings and it seys Radio
City. You can't miss it,

Johh D.
Whet did it costs

Junior
Well, we don't know yet, Father - theyrre stillbikilding., 4%
first we figured about 50 million but as we got into it we --

Mrs. John D. JT3 ) ‘
They've really beeh very thrifty, They were going to build an

Opera House, too - but they just held themselves backi

John D,
How many tenants in that 80 story building?

Junior
Well, there's just ourselves ana the ushers and a man named

Arthur Veogel for the tinms being --

‘ ~ John D,
Those theatres making money?

Mrs. John D. Jr.
Well, you see, Father it's kind of an out of the way place =
S0th Street and 6th Avenue: And we've Just had the Jewish
Holidays, too.

John D, '
Junior - that's no birthday present! That's s dirdy triecki

. Junior
Why, Father:

Ex. 29

PO03128

571



day presentl WLV QLGN L YUU UUY T MUSULS WMUSLSY vww - oo sy
gtory building - 6500 seats - how eould you do such a thing!
Answer me that! How could you ever get into such a thing in
the first place?

'

P : (JUNIOR stends helpless)

John D.
(A4 Lib)
"Poppycock.”

. Mrs. John D. Jr.
Go shead and tell him,John. Tell him the truth! = It really
wasn't his fault at all. He didn't know what they were build- "
ing until the first theatre was all done, did you?

Junior
I thought it was something for the Red Cross for a whole year.

Mrs. John D. Jr.
Go ghead and %tell him the whole thing, John.
{4 pause) .

John D,
6500 seats! Well?

Junior
Well, about two years ago it was raining. I was sitting in
my office. Sometimes I think if it hadn't been raining that
afternoon the whole thing wouldn't have happened. I was just
“about to leave when my secretary said Roxy wanted o see me.

John D.
What's that?

Junior
Well, it's -~ well, he's rather hard to explain, Father.

Mrs. Jobn D. Jr.
He's & nman who goes around bullding big theatrgs;for people.

John D.
Ought to be put away, a man like that.

Mrs. John D. Jr.
0, he isn't dangerous. Once he sees the cement being mixed
he's as gentle as a child.

Junior
Anyway, be came in and said wouldn't it be wonderful if New
York City had the largest theatre in the world. I sald: "Yes,
it certainly would" - and he went away. Just like that 1%
heppened. I 4idn’'t think mueh about it at the time -~ never
even mentioned it at home that night, dida 1?
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. " Mrs. John D. Jr. . ’
First thing I knew about fedio City was when John kept coming
home with mud on his shoes.

Junior
Well, Pather, the next thing I knew there I was standing in &

big excavation on 50th Street and Sixth Avenue. After that the

only thing left to do was to paint the elevated station alum-
inum. ) :
Mrs, John b. Jr.

He even tried to turn it over to the Government for a War
Memorial, but they never even answered his letter.

. Junior

That was when I got the idea of giving it to you &s & birth-
day present, Father.

{Utter silence)

(The OLD MAN is trying %o speak but seems

to be having some difficulty in making
sounds issue, When he does speak his voice
is pretty terrifying.)

' . Johun D.
But the building- letting the buildings go up - You must have
known sbout that, didn't you?

Junior
.Well yess Father, I did.

' John D.
Oh you did, you 4id well. Why didn't you tell me about this
months ego -- monthse ago!l

Junior
(Tearfully)
I wanted it to be a surprise, Father -- a surprise!

(At the word "surprise", the double doors

at the back ars flung open, and the children
appear bearing a huge birthday cske on the %op
of which is an enormous replica of Radio City -+
all 1it up. They come blithely into the room
singing:)

"Happy Birthday to you,

Heppy Blrthday to you, .
Heppy Birthday, dear Grandpé,
Happy Birthday to you!l"®

CURTATIN
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UNITED STATES DISTRIGT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK.

-------- e e
JESSICA M. HILL,
Plsintiff,
~against~
SAM H. HARRIS,SAM H. HARRIS THEATRICAL
ENTERPRISES, INC., IRVING BERLIN and
0S5 HART,
Defendants.
- m e e e e e e e e e . - - .- .o - X

Defendent SAM H. HARRIS THEATRICAL ENTER-
PRISES, INC., answering the interregatories propounded
pursusnt to the order of Hon. William Bondy, United States

Distriet Judge:

answering Interrogatory (e): YES,
Answering Interrogetory (b): 7YES.
4nswering Interrogatory (e): NO.

Answer ing Interrogatory (d): KNO.

O'BRIEN, DRISCOLL & RAFTERY,

Attorneys for Sam H.Harris Theatri-
cal Enterprises,Ine.

0ffice and P.0.Address,
152 West 42nd Street,
New York,
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EXHIBIT 30 -
NON-PAPER EXHIBIT

[PURUSANT TO L.R. 11-5.1 MANUALLY LODGED AND FILED]
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EXHIBIT 31
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EXHIBIT 32
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UFITED STATES DISTRICT -8QURT
SOUTHERN DISTRICT OF FEY YORK

e R R R R T,

JESSICA 1. HILL,
Plaintiff,
- ggainst - . '

SAN E. HARRIS, ‘2

Defendant.
---X

The plainviff nerein, by !eKercher & Link, her

solicibors, comnlaining of the defendant, zllexes:

1 Tne plaintiff 13 a zitizen c¢f the Trited

d residies in the Sity, Country, »*nd Stete of Few Vork

- o

2. Tazt upon Inforattion rnd heliel delend.nt

iz 2 z2itizen of the Tmited Stetes ¢ni resides in the Sirie

oL Te7 Yorlle
3. Mg 1non informztion sad »elisf delend-nt
prezented nd sti1ll coatimies %o nresent 2 dremcile rmsiecl

nroduetion Zfor the eonveniéncs, socsonmoadsilon, enlest~inrent
and pelresament o the -urlic -enerslly, mncwa g M.z

Tousends Theer"; tii:t £3id Irrmstile mmolsal srodnsctien wes

-] 1g presente’ .9 1 sonmersisl enterprige foxr the srofif of
drfendint »ni Zer %iz jurccses of profit; thzt said irsretic
masis-l wroduction w.5 amd i3 Drezontedl for the entexrfcinment

and armusamant of the nublice zenerslly snd $c T

r
zdvanae the interasts ond bhusiness of defendznt; 4h:it de-

Zeniant ave, znd czusses to be siven, d2ily jerforaonces and

renlitiona ¢f seid drenciiz rmrical prodiction publiszly Zor

4, M2t waioa
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racsive income therefrom. 2

5. That on or sbout or prior to QGoteber 13, 1893,
Mildred J. Hill 2nd Patty S, Will originated, ‘devised,
ereated, and wrote, comnosed, and arranged the words, lyrics,
and music of 2 new and original muslical compositlon entltled
MGood Morning to AlLL".

6. Thet upon information and belief on or.
gbout the 13th day of October, 1893, Clayton F. Summy duly
conyrighted sald composition by publishinz the same and
ofTarinz tie same to the zenersl public in 2 volume entitled
"Scny Stopiss for the ¥inderasrten™ and offerinz ssme fe
a2 gIzneral oublic with tie following notlez of conyriznt
cn the first snd title p-se of s2ié wolurme 23 Jollows:

"opryritht, 15¢3, »r Claytom F. Sunny".

sz2id Cleyton F. Summy on or zbout tae 15th day of QJectodver,
1393, deposited in the oflce of the Hezlster of Conyrizats,
Yeshinrton, D.C., two connlate covies of the best edition
“lereo’ then vtblizned zccompanied by » clelr. of convrizht
and 1214 to the Rezister of Comyrishts the fee reguired by
law for the pesistration of the said worx and the seid work
was duly rezistered by the z32id Rezister of Copyrizhts who
thereunon igzued his certificate of eopyright registration
thereunder #45997. "

8., Thet upon inforuetion and belief on or
abou’ tihe 8th day of June, 1896, Clayton F. Summy Co.
copyrizhted s2id composition by »ublishing 2 mew revised,

enlarged, snd illustrsied edition of "Sonz Stories fer the

“inderzerten" and offerin~ the same to the gzeneral public

P002801
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with the Pollowing notioce vf copyright on the first and title
page thereof "Copyrignt, 1896, by Clayton F,. Summy©,

9, That upon information and belief after pub=-
1lisation of such volume with such notices of ‘eopyright
gaid Clayton F. Summy Co. on or sbout the 18th day of June,
1896, deposited in tie office of the Register of Copyrighis,
“Jagshlngton, D.b., two complete eopies of the best edition
thereo? then published, accompanied by a claim of oopyriéht
and pa2id to the Register of Copyrights the fee required by
law for the registration of the sald work and said work
wes duly rezistered by the said Register of Copyrizhts who
thereupon issued ais sertificate of copyrizht rezistration
shereunder #34260.

10. Ta=t unon informetion znd belisf since the
date of the aforeseid conyrizht such volume:s have been
published by Clayton T+ Suhmy Co.; thzt upon each copy of
sucih volumes o published there nes been inseribed on thﬁ
2ipst and title paze tiiereof the copyright notlces re 1ired
by law in the words =nd fizures set forta in paregrephs
3 and 8 nereof.

11, Thet on or about the 3rd day of September,
1921, a renewsl resistration for the copyright §45997 was
made with the Rezister of Copyrisghts, ‘Jashington, D.C.
by Jessica Il. Hill under 4R-19043 and that Jessiea IL L1l
{s now the owner of said copyrisght.

12, Thet on or about the 9th day of Jenuary,
1924, renew2l rezistration copyright #34230 was wede by the
£1iling thereof wita the Regigter of Sooyriznts, Tasaington,

D.C. by Jessiea . Hill under FR-25771, end that Jessica

M, =ill is now the owner of said gonyrizht.
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A :

1ished under oopyright #45997 and #34260 ang renswal regis-
trations thereof #R-19043 and R-25771 there mppeared and
st111 appears 2 certain musical composition somposed and ar-
ranged by Mildred J. Hill, words written end edapted by
Patty S. Hill, entitled "Good Morming to All". -

14. . That upon information and belief om or
about the 10th day of September, 1933, and at other times
vrior and subsequent thereto without the previous knowledge,
gaproval, proecurement of consent of the plaintiff or
¢lsyton . Sumwy Co. and without the subsecuent retificztion
or sonzent by eitiaer the pleintiff or Clayton F. Summy GO,
in infrincement of 4he aforessid conyrizat and with full
knowleire of the rizhts of »laintisf in such work and of
such copyrignt belonzinz to seid vlaintiffs, the defendznt
herein hy meens of a dramatic musicel nroduction entitled
nps Thousands Cheer" gave, and csusei to be given, and still
rives =nd csuses to be ziven, pudlic performences and rendi-
tions, for proit end for tae purposes of profit, of the
rusinzl corposition entitled "Good iorming %o All"™ on and
in premises knowm as ™Musie 3ox", a theatre sltueted a2t
235 “lest 45%h Street, New Vork City, and other theetres,
and taat tie defendant continues end threatens to continue
such infringsing performences.

15, Taat upon information and belief said
performances of sald composition "Good Moming to All"™ were
ziven on and in said Miusic 3ox" and other theatres by said

de”endsnt ceusing eand nerticipating therein end under the

(=4

imection 2nd eonirol of s=2id defendant; that seme wes for

ntertainment snd emusenent of tie patrons mibvending

ct

]
W

iu

24 netronizing said premises =nd Yo pttrect trede snd custom

o

g6 LR ToNTHS MOET A Of HLALT . L o9 wned wuy §TEI9)

- . . ) { " : 9 l
13. That in esch and all of the volumes pab- :
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to said premises; that such renditions and performances
were public and for profit and for the purposes of profit;
that same was for the purpose of making "As Thousands Chesr®,
the dramstic musical produotion presented by the defendant,
well and favorably known and attrastive %o the public
generelly e2nd to encourege the pudliec tc aitend such per-
formances of said production and to pay for the same for the
pumose of ultimate profit of defendent.

16. That the said wronzful acts of the defend-
ent heve czused =ni 2re csusing great injury end dsmaze %0
{1e »leintif? wivien dsmige cennot necur:iely e gonpuied
end unlesz %he gourt resirailns the defendent frou toe uriher
penriesion of g:id zeds the zleintiff will sufer irrepersble
infury 2or 211 cf waleh the 2lcointiff is without any 8sdezuste
remedy % 1ow.

17. Thet the eontinustion of such infrinsginz

rarTorzences will destroy tae velus of plsintif2's copjrrizhi

1,

er.d hsr oizats *1irmanier ond rill le2d and induce n*iers
o -—srform -ublicly for nrolit, snd for tae pyurrcses of
sroit, pablic perlommsnces o2 seid mmsicel comd esition

inz a fixed royalty

“orninz suel counositicn for profit will "e induced to
dissontinue zuch sorrmens of royaliies to seid pleintifs,

cné to zivs nublice nerformeznces for drofit, of sueh
acrosition without lesve or license ¢f zaid »nlainti?f; that
vy the aets of defandeont 23 -foressld pleintizf is deprived

0= “ae exelagive »i=nt to riw2 puklic perorrsnces Lor

p=o1d of z2id rusilesl esmpesition end to ~rant ollers the
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18, A8 ‘het remedies ageinst the 5'£-iaa£t' Y
herein the plai;ntiff prays: )

(2) Tat the defendsnf and 211 persons acting
ander als airection, permission, control, or licensé, be
enjoir;ad‘;nd restfained, zpomTpu_bliolg performing gaid 'sgm—
sosition "Good f-'orning to 411" antt- Prom csusing or ‘perwit-

ting same %0 be publialy perfosnsd in the respestive places

of business of d2fendant or in =ny othsr place owned, used,

son%rolled, or cnerated dy aim end from aiding or ebetting

the public performence of such ecompozition in any publie

11lic2 O OL12rTicf.
1 P I At mmiat
(b) Tat lefeniant »2 eoreed 1o jey Tuen
Aesmorns 15 L swy Whan vusttined Yy -leidviit I otnzes~

-ugate of Zzfanicndlz s:id ualewial cote Tt in no svint

1337 12 TaT. 0 1250.00.
(a) Tt defendsnt de decread o pay tae sosts
0° %123 ceiion -4 %h:t & ree3zonshle ahtormeys' fese De

(@) For sueh otaer znd further relieZ In the

S a3ni823 o5 50 tais eourt mey zeenm jush =nd proper together

MeXARCEER & LITE
Soliecitors for Plaintlf?
0ffice & T«Ce Address

17 Jehn Streat

Jorough of fanaettan
Cityrof Zlew Yorx

JESSINA 2. UILL, being duly sworn, deposes and
gev3 thet saz iz the pleinbtiff in tae within 2ction; thet
shg has read the forezoing ecrpleint mnd tnows the contents
thjvaedy Lack Yie gana is true to hsr own ¥nowledze, exsept
ing o the mutters therein steted to be 2lleged on information
“nd velis®, zna that as to those meiters ge dpelleves it to
. ye’drue.

Sworn to »efore m2 tais .

/x% day of August, 1934.

. LOCKWooD C

Ex. 32
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STATE OF NEW YORK '}
CITY OF NEW YORK
COUNTYOF = .

anduylﬂmﬁ.».'hcisthe ; i L - herein,
that be has read the foregoing ; ** .

and knows the contents thereof and that the same is true b own knowledge except
as to the matters therein stated to be-alleged upon informafioh and belief, and: that as to those. -

P

matters - he believes it to be true, L' ¥ 2

Sworn to before me this

day of : 19 . : 5’; , i

1

STATE OF NEW YORK,
CITY OF NEW YORK, ! 8.2
COUNTY OF
, being duly sworn, deposes and says that
he is the. of.
the corporation named in the within entitled action; that he has read the foregoing

and knows the contents thereof, and that the same is true to h

own knowledge, except as to the matters herein stated to be alleged upon information and belief, and as to
those matters  he believes it to be true.

Deponent further says that the reason this verification is made by deponent and not by

is because the said

isa corporatiou.and the grounds of &cponent’s belief as to all matters in the said

not stated upon h own knowledge, are investigations which deponent has caused to be made concerning
the subject matter of h and information acquired by deponent in the
course of b duties as an officer of the said

corporation and from the books and papers of said corporation.

Sworn to before me, this

day of 19

P002806
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Two sisters, both teachers at Co-

lumbia University, were a Ilittle
baffled last night to learn that they
had emerged for a moment from
the world of pedagogy to become
central characters in a lawsuit
involving a musical comedy.

The suit, which was filed against
Sam H. Harris, alleged that one sis-
ter was the composer of tune
which is sung in Irving Berlin and
Moss Hart’s ‘‘As Thousands Cheer"’
and that the other sister was holder
of its copyright.

Professor Patty Smith Hill, who
is a well-known kindergarten auth-
ority, was asked last night about
her part in the legal action. She
expressed an active distaste for any
publicity. Miss Smith is Profes-
sor of Education at Columbia Uni-
versity.

She admitted, however, that it
was she who had written and com-
posed the words of the song,
‘““Good Morning to All,” in collab-
oration with another sister, Mildred
J. Hill, now dead. The song was
written and first copyrighted in
1893.
| She also admitted that it was her
| gister, Jesgica M. Hill, instructor of
English at Teachers College, who
-had- signed a complaint in the suit
‘filed earlier in the day in Federal

Shy Women Teachers Who Wrote Child’s Ditty
Figurein Plagiarism Suit Over Broadway Hit

court alleging that ‘“Happy Birth-
day to You,” sung in ‘“‘As Thou-
sands Cheer,” was a plagiarism on
the music of her own song.

As to the fact that the suit filed
by her attorney, George Link Jr.,
asked damages of $250 for each per-
formance of the musical show,
which opened last Sept. 30 at the
Music Box Theatre, Professor Hill
had no comment to make.

“My song,” she said, “is sung
the world over.”

‘“Whenever it is sung over the
radio,” said Mr. Link, ‘“fees are
paid.”

Mr. Link aggerted in the com-
plaint that ‘“Good Morning to All"’
was published by Clayton F. Sum-
my in 1893 in ‘“‘Song Stories for
the Kindergarten.” The copyright,
it was explained, had been extended
in 1921.

““Happy Birthday to You” is sung
in the Rockefeller scene of ‘“As
Thousands Cheer.”” The actors re-
peat the lines “Happy Birthday to
You’ several times, allegedly to the
infringing tune of ‘‘Good Morning
to All.”’ :

Professor Smith said last night
that the real interested party inthe
suit was the Clayton Summy Com-
pany, publishers of Chicago, not
herself and her sister,

Elye New Hork Eimes
Published: August 15, 1934
Copyright © The New York Times
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EXHIBIT 35

NON-PAPER EXHIBIT

[PURUSANT TO L.R. 11-5.1 MANUALLY LODGED AND FILED]
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S 1 H )

ST AY A ,
States snd resfden in the City, County, and ciate of New York,

A A

Sam Y. Harpis is & oitiszen of the United ulstes snd recidse

| salieitors, compleining of the dafendsunts Sem H. Harris mnd
Epm H. Hueris Theatrios) Pnberprises Ine. zliegem:

in the State of New York.

| 3am H. Herris Thastrionl Intewprisen Inc. 1z & sorporedion
i organized and existing usder the lswg of the Siate of

Yew Yorke

| UNYTES STATED PISTRIOCT QoURY
| BOUTHENE DISTRICT OF NEY YORK |

Do e e e WM W W e e e e e e ek e e e e e E
| JEUSICL M HILL,

- sgainst - . : o
! AUENDED COMPLAYEY |
| 8i¥ He HARRIS, BAE He HARUIS |
| THEATRICAL ENTREPRISKS INC., IRVING z
| BERLIN AND HOUS HaRT,

efentanis,

The plaintiff hersin by Befessher & iink, hey

P L N Y Y P

A e o T il ke A OO - &
E: G&CADRNLE WL Y LRE.E YR

“x PO
okl *5REY DAVAIRIRLILE &V

o3

2e Thet uwpon infurmatien =sxd beitef defendont

3. Thet npon i1nformstion and belief defentant

telawsrs snd fa culhorised o 4o business in the Etate of

& That weon informotion snd hellael Gefendonts

presented snd oRill soniivmme o present 3 drmmuilic smelasel
profustion for the sonvenianocs,acconmodstion, entertainment
snd refrestent of the publie gonerslly, known B “is

Thousands Cheep®; that sald Gramstio susiesl produetion wog

and is provented 88 & oommereisl enterprime for the profit ei’

Ex. 36
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. !
| Gefenganis snd foy the purposes of profity thet sald Wﬁ%
musiosl profuotion wes and 18 presenisd for the entertsin- g

mant aud smosssmend af the publis genseslly snd 4o prosota &&ﬁi

FINEEA W TORREL MO MANS WEMORES W N Sen g aay

sftvenoe the Interepts and imsiness of defententy that e

! femtantagave snd ceusel to be given, dully perforsengec end
! penditions of soid dvemstis musiesl profusticn publlsly Ter
peofite '

. That upon informstion and beilel &rfendsnie
pregenteld and oontinue Lo presemt publloly Tor profit the
suid awsmetic profuction saf pecelved snd coniimue to receive
! inosme ThoPelroR.

8« That on or sbout oy prisr to Ostober 13, 1893,
wildred J. BE1L1 and Padty O« HIlL originated, dovised,
srested, and wrote, sompomed, snd arranged the words, lyries,
snd ponis of & now snd orixinal musiosl somposition entlitlisd
ool Yeruning o A11%.

7, That upon information and bells? on or shout
| the 1Bth aay of Ostoder, 1893, Clayton Fe Susay duly
sopyFighted sald somponiiien by publishing the same spd
offering the seme %o the gensrsl publis in & volume entitled |
"Song Gterien for ihe Eindergsrten® and offering seme %0 |
ths general public with ths following notiocs of sopyright
on the Tivst snd title page of s6id wolume s follows:
"gepyright, 1893, by Clayton F. Sommy¥s

8. That gpon Infomstion snd belisf sfter
pubiiention of suoh wvolume with sush notices of oonyrizht
seid Clsyton F. Susmy on or about the 16th day of Soleler,
1893, dsposiled in the offise of the Regimter of Sopyrichis,
Heshington, D.0., teo complete sopies of the beat gdiiten
sheren? then pudlished zecompenisd by # slain of eopyrighi

- P o=

P002826
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> b

Kol fonT !

smd puid te the Begimter of Copyrights the fee reguirsd by

! law for the regimtration of the mald work sméd the ssid work
| wa® duly registersd by the said Regzister of Copyrighis whe

| thereapon fosued hiv cevtifionte of oopyright registretion

thersundey 45097,

9. That npen information spd Selief on or
about the B%h day of Jane, 18896, Jisplon V. Sumsny C0.

| gopyrlghted msis somposition by publishing = new revises,
: enierped, and 1llusteated adition of “isug Storiss for the

Kndergarten® and offering the ssme 0 the gensrel public
with the following notles of copyrdghd on the Tivet and

| §3t)8 page therenf *Copyright, 1896, by Olayton F« Dumyv. .

30« Thet upon Informaiicn and belief afier pube
1ioatton of sach wolupe with saeh notioen of eopypright

#eaid Clayten T. Sumzy So. on or obond the 18%h dey of Fane,
1894, Zeponited in ths offise of the Degistar of Copyrights,

| hemhington, P.Ce, two somplete goples of the best editien
| thereaf then published, sccompsnied by & clsim of oopyright

st paid to She Boglsher of Copyrights the f6¢ required by
tow Loy the pogistretion of the paid work and esld work '
b 4nly regiutursd by the asid Begister of Copyrighte who
sheroupon Tssopd hiz osrbifisate of avpyright repistration

| thereundey 54260,

it. 7That upon Informstion and belled since the
dute of the aforsssid sopyrizht ssoh volumes have been

publ tahed by Clsylon B Sumay Cosi thot wpon esch onpy of

suoh volumes go puldished there hae besn inserdibed oun the
#eet and 1151e poege itheresst the soppeisht aotlode pegalired
by 32w In the words snd figuves set Torth in paregrschs
T end ¥ horect.

12, tThst on or sbout Lhe Brd day of Jeptesdor,

P002827




SH A

{-"Hﬁ\igésj‘-(rt?ﬁﬁ{)ﬂzl, » renowsl regintrstilon for the sopyright AHU0Y wse
' made with the Begister of &ﬁaﬁﬂ@m, m‘\maﬁ, Balle

3 »r Jession ¥, Hili under FR-19045 and thai Jesslem M. 1131
5 now the ownsr of Seid sopyrighi.

13« That on or sbout the $ih day ,ﬂ,f&&mw,‘

. 1924, renewsl registration sepyright {34260 wee mede by thw
| £1ling thereef with the Hoglster of Copyrights, Usshington,
'+ Dels by Jeusics ¥, Mill under FR-ZB771, und thet Jesuios

¥y B3l {» now the csnar of enid odpyright.

14. That in esch ond 211 of the welumes pud> |
1ishea under sopyright j48997 nna 54260 snd renswal regis-
tpations thersof #R.19043 apd B-25771 there eppesred omd
still sppears & cerieln munlozl otepesiiion atpmposed sxd ar-
pEnEss by Filfred S« 131, words writton snd sdapted by
Petty 8. #1131, entitled "Good Merning to ALL".

15. That upon Infomsution ang bellef on or
about the 10th day af September, 1953, snd £t other times
prioy and wm@mt tharete withont the proviens Imowlsdgs,

approval, prosarenent of conment of the plaintifl eor
flayiton F. Sumny Soe snd without the subsequent retiflostlion
or asunsent by eithor the plaintiff or Clayten F. Summy 00.,
in infringement of the aforezald sopyright ond with P4l
| ynowledge of the pights of plsintiff In suoh work ond of
suoh copyright belonging to said plaintiffs, the defenidsnis
. heyelin by means oI & dramatic vusiosl production entilled
uie Thonsands Cheey™ guve, sud ceumed %o bs glven, end o411
give and csuse o be given, pubdlic performenses oni rendi-
tions, for profit and for the purpouss of profit, of the
| mustesl eomposition sntitled "Good ¥orning 0 412" on anf
in premises known ss "Pasig BHox™, & thantre aituated ot

239 went 45th Ftweet, Bow York ity, asnd other theatres,
and that the defendants contimae snd threatsn to contimme

. such infringing parforsences.
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18, Thet uwpon informetion snd Yeiisf anid
performanges of sald composiifon "Sood Yerning teo A117
wHrs given on end in 55id “Fueioe Box® mnd other thastres by
2a2il defendaniyosuning and poriloipsting therein snd |
under the Aireotion and comtrol of ssid defenfmnts; that |
same wes for the entertsimment and smusement of the peirons |

i

attending and patronising sald premises snd to atirnet
frude snd eustom $o snld premises; thet sush renditiams sud
perfornances wers publie and for profit snd for the purpomes
. of profit; that ssme weom for the purpsse of meking "is
| Thoussnis Chesr¥, the drsmatio musieel profuetlon présented
%y the defendant, well and feveradly known snd stiractive
| % the pablie genepally and to encourage the publiec tp attend
sush performengew of said produnction and to puy for the
) sumse for the purpose of wltimaie profit of deferdants
A7« Thet the sald wrongful zete of lhe delenSants
| havs guunred and sre osusing grest injury end demege %o the
pilaintilff whish Gomage samnol soeurately de oouputed and 5
unless the ocurt pestraing the Gefenfantsfrom the Purther |
i comniasion of mald sets the plaintify will suffer irrepareble
| tnjusy for 211 of whieh the plaindiff fs without sny séequste
| remedy at laws

18s That the senilmeetion of such Infringing
parformanges will deebroy the welue of plalniiff¥s sopyright
and her yighte thereunder ond will lesd 2nd induee others

o perfiorm publisly for profi%, snd £or the purposes of
profit, publis performancvs of sald muelosl sumposiiien
"Good Torming %o AL1%; that others now paying & fived royalty
0 pleintif?f sndfor her sgents for the privilege of pudliedy
perforning such composition for profit will be induoed te |

P002829

Ex. 36
598



| diseontinue such paymant of reyalises lo safd plalntisrs,
snd to glve public perfornanass fop profit, of suoh
| somposition without lesve or lleense of naid plefntiff; that

by She sots of defenfanis 8 sforesaid plainiiff is &eprived
of the exslusive right %o glve public performunces for
profit of mald musiesl componition snd $o grent othere ihe
right g to do0.

Plaintiff complaining of the 'éarrenmts
Irving Berlin and ¥ess Hart slleges:

19. Thet plainiif? s & citizen of the initsd
States aud seeides in ihe City, County, and State of Xew
Torks

BO. Thet upon inforasiion and belisl defendants
are oitizens of the nited States and yeside In the Stete of
21« That gpan Infoymation smd belles fefsndonte
prepered sad wrote the seript, book, lyriss, ond susie for
& dremalis musienl preduetion known o "is Thousends Chees
for twm convenionos, ssodomcletion, enteriainment and re=
frembmant of the public generslily; ihet said Aranstle
manienl proGuption wes and is pressnted ss o gommerciel

eatarpring for the profit of Zefendante smd for the purpose
of profit. Thsi oald drsmatie musion) produation way snd ie

presented for the sntertaimmsnl snd smusemsnt of the publis

generelly and ¢ prosote and asdvanes ihe Interests snd
asimins of dafendontt.

ER. %hat upon infermatlon and beliel paid pro~
fuotion “Am Thuusands Cheer™ war presented publiely for

L profit snd et Sefamdants reesived 5ud contlmes o reseive

P002830
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| AR e

| premimes kmown 3 *Yusie Jox", @ thestre situsted st 289

28, meponis and reslleges the pllegziions gone
| tsined in Payageaphs 6, 7, 8, 9, 10, 11, 12, 18, sné 14
| herstn with the some foroe nnd effect sm if et cut st

24. That upon iInfommailon 2né delief withont the
previous Imeowledze, approval, or proouresent s sonment of
plaindiff oy Clayten ¥. Summy or without the subssguent
spproval, ratifiesilen, or comssat hy pleintiff or Jlayion
Fe Sunpy in Infriangoment of the sforenald sopyricht and
aith full knowledsn of the pighte of plaiatif? in mish work

spd of suoh sopyrighit Melonging %o sald plaintifyd, ﬁﬁf@ﬁmﬁé

Berein 1noluded in the meript, book, lryries, mnd music of

| s218 aremntis mustosl profuction "As Thoussnds Chaar™ the

3 mzissl sompomition *Sool Porming to A11%.

; 28« 7Thet uwpon Inforsation snd hallie? un or nbout
§ the 10%th day of Jeptenmber, 1333, snd st other times prior
and eubseguent thereto without the pravisus knowledgs, sp-

! provel, prosuresent of consent of plaintiff or Jlayton P
Summy Og. 328 withoutl the zubssquent eatifisstion or sonment
i of pIlainiiff or Slayien ¥« Pammy in infringement of the

| aroreaald sopyright pubdblic performsnnes and rendltions for

; profi% and for the pnrposws of prefit of the musioesl oom-
pouition “Goud Yorning Yo ALLY wore giwven by mesns of ssid

| aramatis musicsl profuction "iz Thousinds Theer” om and in

Yept 48tk Dtrset, Yew York City, and other thesipres,

[T s imia S e Desl  want Faman 6
A BUPPFE B RGO LA R

| tsinsd in Fapsgraphs 18, 1Y, snd 18 herein with the same

-
weiksr R

foxps und effest s 1f set out 21 lengihs.

AHEREPONT, ag har remedies sgeinst defendents
herein pluintif? prsye:

PO02831
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{8} ¥hai the &sfondsntu snd sll persons soiing
under thetr dlrection, persission, ocotnirsl, or llownse, be
! enjolned and reetrained frow publiacly perforwing seld cume
 postition "Goed Dorning to A11F =nd from osusing or parnite

ting mame to Be publiely performed In the respestivwe plaoes
of Wwsiness of defendenis or in any oiher place cuned, uveed,
| sontrollsd, or aperated by Shew sad frow siding or ebetting
1 the publis perforcanye of sueh sonposition in mmy pu¥liis
place ar otharwing,.

{3] That defendants be Zeersed to pay sueh

| GsmppeE &b mey hove boen sueisiuned by plaistif? in osnme~
| quomce of defendants' seld unlewful sots but in no event

Jess than the sum of [2BO.00.
| {e} that Sefupdenis bs dsaresd e w"&m scosts
| of thie sollon snd thet & veasomsble stlormeys® Pee he
sllowed.

{4) ryor moh other znd furiker pellef 3 ihe

- premimes 28 to thim courti may ween Just and proper together
with ihe susts of this setlion.
HeXERCHREE & LINE
Selieltors Tor Plalniir?
m?m&aiﬁtﬁm*a

Borough of ¥onketten
ity of Eew York
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