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. PR
Form BCAS5 ‘ L " .
, CERRN 4 - A ¥y
. , 3 / » DATF &J T’— ‘}L
FILING FEE §_ ¥ O
CLERK . . 4 +
; (File in Duplicate) VOL. f 8 3 Lf- PAGT [4 2
ARTICLES OF AMENDMENT ‘
TO THE -
ARTICLES OF INCORPORATION :
OF e
=
N
SOUGATIONAL MUSIC SUREAU
{Exact Corporata Mame)
To ELAVARL J. PARKETT PR | ’
Secretary of State
Springlield, Tiinois
The undersigned eorporation, {or the aurpose of amerding its Articles of -

Incosporation and pursnant o the provisions of Section 33 of “The Business

T

Corpuration Act” of the State of Hlincis, herely executes the follow:ng Articies
i

of Amendment: PA I D

JUN - 21948

ARTICLE FIRET: The name of the curparation s :
SOUCATIGIAL MULTO mUpmADL ?‘? - :
. SDUCAPIGIAL MUSTC BLRRAL ﬁbw»%%;%) .

ARTICLE 5ECGND: The following amendment or amendments were

adopted in the manner preseribed by “The Business Corparation Act” of the
I I ¥ pe

State of Hiknois,

MG, e the Aoresate nomLar o0 ahares which

e the corporation will uave authority tu lusue will we
400 common shares of the par valas of $109 pLer share
s Kha outated chLital ta herety reduced trom $51,500 .
Lo BHG,G00 by the cencellation of 116 preferred shares !

which nave been remcquired by the corporation and are
now held Ln the Lressury. Gald preferred shares wers
reacqulred vy the corporation L'or not Less than $100

ser share, .

AP OM—11.47) gt

e
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VoL | 83 PAGE} 13
I .
(Disregard separstion inte

ARTICLE THIRD: The mumber of shares of the corporation outstand-
classen if class voting does
pot apply to the emend-
ment roted on.)

ing at the time of the adopfion of said amendment or amendments was__
400 ; and the number of shares of each cln.sg

entitled to vote as a class on the adoption of said amendment or amendments,

and the designation of each such clasa we*ows:

Class

Number of Shares

Common 400

hote: 110 Preferred sheres are held in the treasury.

(Disregard ueparation into ARTICLE FOURRTII: The number of shares voled [or said amendment or
clanges if claan veting doed
not appiy to the amend- amendmaents was B00 ; and the number of
ment voted on.) ;
shares vated against said amendment or anendments was -Q- ;
The number of shares of each cluss enititled to vote as a class voted for and against :
said amendment or amendments, respectively, was;
Class Number of Sharcs Voted
For Againat
Cowmon 400 -0-
g
, .
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{Dsregard thin Article whers
the amendrédents contain no
wch prloviliom.)

{Disregard thim Paragraph
where amendments do not
affect stated capital or
paid-in suzplus.)

The

fiwve euttiority to insus will
of $10G rer chare and the
FL1,000 to 389,000 Ly toe
have GCeen rescgulired vy thoe
Lald

treagury.

LYETe L RTE

/7 .-

veL. | 834 pace | 4y,
ARTICLE FIFTH: The manner in which the exchange, reclassification,

or cancellation of issued share:-s, c.rr the reduction of the number of authorized

shares of any class below the number of issued shares of that class, provided for

said amendment or amendments, shall be effected, is as follows:

for not less than $100 ner share .

"

{Dlarsgard thin Paragraph
where amendments do got
reddce stated caplial)

ARTICLE SIXTH: Paragraph 1: The manner in which said amendment h
of amendments effecting a change in the amount of stated capital or the amount
of paid-in surplus, or Lo, is effected is as follows :
suwber of shares which the corporation will
Je 400 common shares of the par value
dtated capltel 1s tereoy reduced from
cancellation or il14 iPreferred shares wnich ’
corporation snd are now held in the :
preferred shares were reacquilred oy the corporation i
L " o

Paragraph 2: The amounts of stated capital and of paid-io surplus as changed
by said amendment or amendments zre as follows :
Afltar Amendmer.|
40,000,00

Hone

Before Amendment
Stated capital .....3 41 000,00 ’

Pajd-in Burplus ...8 None H

S
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| Y ’ ,
veL | B34 pact | 45
IN WITNESS WHEREQF, the undersigned corporation has caused these Articles of Amendment to be exe-
/
cuted in its name by its-__Prmidmt, and its corporate seal to be hereto affixed, attesied byits

Secretary, this___ 1St _day of - June . , 19 48

EDUCATIONAL MUSIC BUREAU = .

{Exact Corpornie Name)

C
g

- PLACE .
(CORPORATE SEAL) DBy
HERE

President N i

-

Atl/e}:‘ ‘ /1

= , 2 |
Ita

Secretary

STATE OF _ILLINOTS . .

~ 38,
COUNTY UF_00ox J
I r— __.jﬁ_uu;f-ﬂ!f_kﬁ_a,_ﬂj,‘;__*a Notary Public, do hereby certify that
o tlm_l:‘}'«‘_day nf.. _Juns —_—ig_ Hog e personally

appeared hafore me and, Leing first duly swarn by me, ackrowiedged thag he signed the {oregoing document in
ihe capacity thercin ser for)) andg declared that the statements herein curtained are true,

IN WITNESS WIHEREOQOF, T have herednto set my hand and seal the day and year belore written.

Porm BCAST

~
’/' - ey i
e i
Notary Public. ;
PLACE :
(NOTAKIAL SEATL; !
HErr hd 3
- v e i ' e
e B
pn | :i -8 4“;
= 2 Lo
A = Q B S
r- = =3 e )
h o e
) 2 g 84} 3 o 5]
[ ] Q % [vg f,: / :
= 2 B N e Y o 8
- "W -t
J e g 2l w~o f Q 'k o 8
Tl 3xg, 1 A0 s
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The Birthday Song

Heye's the true story of how this simple and beloved song spread from )
Mizs Party BilPs kindergarten 3o the nation's homes, movies and night clabs, .

poar,
andd Miss Patty's came to her
iN-dveased “% She not
enly waught them, but she saw thay

ot & square meal and on m:
g’hsouc occasion a bath. “EX. 60

tration
fike the othery in the city at that
tlme.msnppﬂ'wd
Many comidered Mixs
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HER NEXT ROLE Jasied hex thumb over the soft BIRTHDAY SONG
(Gonticied from pege 25) e Eellyaoed  awtaly ap (Continged from poge £1)
Annette nodded. “I have 1o b ser these days. My nexe tole ham't emdforhnka!reﬂmﬁm"m
o carefal,” she apologited, “in this  been decided definitely.” she added, with a of a smile,
off-the-record apprarnce.” The Mayor scra hisfold-  “Manys the Sunday dinner we
Then abave the roses, ing chair. A lady from the Ald  built avound a Efteencent leg of

feet close fn slender blue  snatched the bottle of blossoms in »

pumpy, she with Thelmmand  Eront of Annette. “Folks can't sre Miss Jesica lives in the same

the rest of the commirttee from the  Miss De Haven,” she whispered. t near Columbia Univer.

Tuesday Study Club, With the ‘The Mayar asnounced the pro- ty that she shared for

Girl Scout. With the Mayor. gram in of “our ditin-  wiih her sister Patty, whe Bt
In the Mayor’s car she wss  RBuished guew from Hollywood—  the age of seventyeight in May,

whisked away to the luncheon iu  Tunnel Springs’ own star of stg 1946,
e exslcn, the only sutviving

1

the basement of the church. wud screen, Miss  Ammertc Miss J
Hdven” . member of the
Tﬂmm&;ldmﬁm A smal) gitl wp danced, A andnimhnjauenﬂl’sdxchﬂ-
chickes, on silad, patate  smaller sang, * me, dren, is to a
chi.&smdvg:llhimam That I " A boy and girl tap the royaldes From
bet this doesn't tuste like the  dameed. A .tgl:ma n- A
af Tou- As the compozer of the “Huppy
nel Springs,” arose and said wood-  Rirthday” tune, Mildred uever
mma \lhspcnﬂjn‘hm" :nly. lhllel:ytof:rﬂngnyt‘lnﬁnm mmdanythhlgg:mhdurhghﬂ
# Ve, crnot lense H&ﬂme.umpt mautq’ldﬂ
wmgom&mm it mthmgh R on:hednﬂarwggoounrmhm
myself, but ] saw you in one fifiren n nulse on the wpright &bﬁshedlnl . Patty reatized
fmngo.'OutheRnadtoBraﬁL' pivno and & tenor, : ft_probably had commercial
remember it well. - I - , “Moonlight and  value after sound movies and radio
bady in T Springs went toese  Rosen” becume important, but she con-
yon.~ Like years ago, thought Annené  tinued to the little classic as
“Dpn't remind me,” smiled An-  dreamily. She had a strong semse & trifle, obten sufd she comdid-
nette, “It wassuch o small part; a  of having lived this before, when  ered it common property with the
biz, rea)l;." she, like the te;mse had been  public
“1 saw It too,” Thelma sald. “You  anly a kid, waiting stepes, .
sat ot u table In a resmorant, as  her o her hands brozen, SOMEONE who knuew her dn lawey
nawra) & Me. “There's Anufe” X before she made an entrancs. lifa when she wos ome of the ma.
ﬁtﬁ&mm mﬂwon. 1 Then wmﬁg ﬁm‘amhchﬂdhg&m ;
't your carcer way  other pamed tion, and w full professor um- |
I'd like to, Annie. QGur theater neue 'm this bia University, once showed her the

In Indiapa 's 50 mug from Indianapolis, the extra chairs  that sceme

shows 2 body can't keep np wi from the unhdertaker, the fiurxy, the  her song "Happy +" Min
your next pichure upar.m:; *Folks,” said” His Hill glanced at it and “Oh,

. Haonor, “1 give you Annctte De  that song Take it awayl”
a an oW Hh'n‘n? to protest

holding out for move money.” She {Gcrm‘nucs on page 3¢, Western Union's &
“Happy Rirthday,” the best seller
thelr telegramy, that
A tomklesa&pb-
w:tlo;r performance be
n[ae.Amuwmﬁlednggthat-
e Union In 1989, claiming that

/ m&ﬂ nm
BT A SERVING FOR mmmmfgéi%&w
SRR - DELICIOUS CEREAL s g song o s i
A Giant in Nutrition, Valve, Flaveor! younger

AMENICAN FAMILY
Ex. 60

754

"
WCO0000097



BIRTHDAY SONG UDNE of the most mnexpected uses

{Gontinued from page af) d“Hmwly'hthe“mke
. orgar. Swis mmic box de
fer ¢he then-trand-new Radio vice,amanmwghh:&tlnwthc
to John D, Rockefeller Sr. (p] palm of a hand, is inserted in o de-
by Cliftan Webl) on his ninety  preion scooped from the bottom
rmw;.‘ Time mogmine  of 3 birthduy exke. When the cake
estimated that if Sam Harrls paid km&nhﬁhuﬁg‘amm
the pemalty of two humdred and gy ghe tiny music box to tinkling
filty doltwry for each performance  “Happy Bir . ‘The Cake Muy- .
hew%l;l&lohmetwkedmbem ter, 8 cal cgneern
than 000, or more than ane- New York City, introduced cake
third of the earning of “As Thou- E?mmrmmn?un,f[’hhmmm

&
|
1
|
]

sandls Cheer”, Tl:eh:;;uthlgmwn Wi
ot ot & technleallcy S008  “Hoppy Bicthday,™ “Hall, Hail, che
stayed in the dgw. So the Hill sl Gang’s Al Here,” or the “"Wedding
ters never found nio the  Aarch” from Lohengrin. -
v suity which they found 5o dit-  Rirthday,” they report, L

Tuemr proiection against  golpariand, Their makers bave
unlimwgm ntg of the - e royaities Hills

mng has come from ASCAP. patd to the
1840, the estare of Mim Mildred the cake plate, which costs in the

Hill.mthntotthecomg?ezhg wmdmm‘*
of Com-

3
g
-3
g
&

gam‘;eamemherof
poses, Authoms, nad " Pablisher, eleven
ounded.

=

twenty-theusan once-over

J&W@u PEY 1997, a2, cveryons by piving the chld 3
|, Btage ren in-
i Hayes, the wonis of  dividual cups and asing

AMERICAN PAMILY
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EXHIBIT 61 -
[ORIGINAL EXHIBIT MANUALLY LODGED
& FILED PURSUANT TO L.R. 11-5.4]

[Copy of Original Exhibit Attached]
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-su;muw ]
= om0 o en ] —
CLAYTOR P, SBWT 0., s sorperetien ergeaized sad

existing wde? mad by virtse of the Jenersl Uewporetion Law of
che State of Delgare, hereby certifies ss fellows:

PIHA®: Tnat the Boawd of Direstors of srid sopporation

8% u westing duly comvemed amnd h‘le{,'ndﬁp‘hd & resolution

proposing and deslaring advisable the following amendment to

the Certifleante of Imsorporaticn of seld gsorporation
RESOLVED thet the Certifisate of Incorporation of
flayion P, Zummy O, be smanded by s triking eout all
of Artiele Plrat of ths wersilficate of Insorperatiosm,
sz smandsd, end lnserting In lieu thereol & new
Artisls Plrst to be and read ss lollows:

"FIRAT! Ths nams of the ocorporation is
Bumary Publlshing Company.”

HERCOND:  Toat the sald smendmant has bsen somsentesd f»
mnd authoriszed by the holdera of mll the issuad aod oubstendimg

stoak, entitled to vote, by & written conszent glves ln sesespd.

emas Witk the provislons of Sectiom 228 of Pitle B of the

Imlmeare wdes .7 1953, and flled with the sorperatios om thae
25th clmy of Fovesber, 1955,

YHIRD: That the aforesald smendment wes duly ofapied
1n adeordance with the applliesble provislons of seetliems P

w2 of Titie § of The Delawere Dods of 1951,

1B JITHESE WEERBOP the ssile CLAYTOS P, SGesY @B,
! bas wsumisd 1t serperdie seel e be hevesmie wfTised sed Sede
seFtifiecte b8 be signed by Jobm P, Bengstewl, Ive Proetdeud,

amd Devlié E. Bomgstash, 1bs Bewrebery wnta fue dmy od Jememy,

Ex. 62
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:

el oA

M 7 EREGERED, Tat s wis 74 day of Jamuavy,
A.D. 1986, personally came before me, [ /iil &4.&a12a/ ,
a Botary Publie In snd for the Jeemty and Btate sforesald,
Jowm ¥, Bengsiesk, Presldent of (laysten ¥, Zwemy Do., &

sorporstion of the Bsate of Deleware, the sorpueratiom

isgcribed in and whish sxecuted tne foregoling sersifisite,
kmowsn 0 ae perscnelly %o be susn, mad he, the sald Jobm P,
fsmgsvask aa suoh Fresldent duly szwouted sald cersificase
before me and moknowledged %ne sald certifisate %o be his
aut end dasd gnd the wct and deed of sald sorpoersileom; thad
ths aigneterss of the sald Presidesmt amd of the Sewaruiury
w! wsld corporstlion to the sald foregoimg vertifieate wmrs
in tae hand@rriting »f ths sald President and Beavetary sf
as 4 corpurdtlion respectively and thet the azeeal alfizsd

o mad sertifisstes la the ssmmew ar eorperate seal of owild

aavrpore tlos

TR YITHERe WHEREOF, | have havewnts oet wy beed sed

seal of offies the day and year alforesaid.

Ex. 62
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e j ?f :‘i, -
DELAWARE

o3P !
Office of SECRETARY OF STATE

i

g Glean C. Kenton %mm of St ot Yo Soto of Delrivcrne,
aﬁfé&%%?/aa@%;fﬁ&u’ﬁ@&aw&he‘amui/%xﬁgam%pawaaé%azamﬁécamwmécq@¥>9f

Certificate of Amendment of the "CLAY’L’OB F. BUMMY CO.", se recelved and filed in this

office the twenty-third day of Jam%ary, 'A.D. 1956, at 9 o'dlock A.M.
[

{n Testimony
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In The Matter Of:

GOOD MORNING TO YOU PRODUCTIONS CORP.
.
WARNER/CHAPPELL MUSIC, INC.

SACHS, Ph.D., JOEL - Vol. 1
September 9, 2014

MERRILL CORPORATION

Legalink, Inc. 20750 Ventura Bodlevard |
Suite 205 |

Woodiand Hills, CA91384 {

Phone: 818.593.2300

Fax: 8185932301 |

K. 64
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JOEL SACHS, Ph.D. - 9/9/2014

Page 1

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIEFORNIA

WESTERN DIVISION

GOOD MORNING TO YOU PRODUCTIONS
CORP.; et al.,

Plaintiffs,
Lead Case No.
-against- CV 13-04460~-GHK

WARNER/CHAPPELL MUSIC, INC.,
et al.,

Defendants.

September 9, 2014
9:32 a.m.

Videotaped Deposition of JOEL SACHS, Ph.D.
taken by Defendants, pursuant to Notice, at the
offices of Paul, Weiss, Rifkind, Wharton &
Garrison, 1285 Avenue of the Americas, New
York, New York, before William Visconti, a
Shorthand Reporter and Notary Public within and
for the State of New York.

Merrill Corporation 800-826-0277 Ex.64

www ., deposition.com/southern-california.htm
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JOEL SACHS, Ph.D. - 9/9/2014

Page 2

10
11
12
13
14
15
16
17
18
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A PPEARANCES:
WOLF HALDENSTEIN ADLER FREEMAN & HERZ LLP
Attorneys for Plaintiff

ALSO

BY:

270 Madison Avenue
New York, NY 10016

MARK C. RIFKIN, ESQ.
rifkin@whafth.com

MUNGER, TOLLES & OLSON LLP
Attorneys for Defendants

BY:

560 Mission Street
San Francisco, California 94105-29807

MELINDA LE MOINE, ESQ.
melinda.lemoine@mto.com
ADAM I. KAPLAN, ESQ.
adam. kaplan@mto.com

PRESENT:

WILLIAM PACE, VIDEOGRAPHER

Merrill Corporation

www.deposition.com/southern-california.htm

800-826-0277 FEx. 64

769



JOEL SACHS, Ph.D. - 9/9/2014

Page 3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EXHIBTITS

DESCRIPTION

(Sachs Exhibit 45 for
identification, Deposition Notice
for Professor Sachs.)

(Sachs Exhibit 46 for
identification, letter from

Mr. Rifkin to Professor Sachs.)
(Sachs Exhibit 47 for
identification, Expert report of
Professor Sachs.)

(Sachs Exhibit 48 for
identification, CV of Professor
Sachs dated November, 2012.)
(Sachs Exhibit 49 for
identification, Binder.)

(Sachs Exhibit 50 for
identification, document.)

(Sachs Exhibit 51 for
identification, document.)

(Sachs Exhibit 52 for
identification, document reflecting
Irving Berlin's Pretty Girl Is Like

A Melody.)
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EXHIBTITS

DESCRIPTION

(Sachs Exhibit 53 for

identification, document.

(Sachs Exhibit 54 for

identification, document.

(Sachs Exhibit 55 for

identification, document.

(Sachs Exhibit 56 for

identification, document.

(Sachs Exhibit 57 for

identification, document.

)
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272

275

PAGE

Merrill Corporation
www.deposition.com/southern-california.htm

800-826-0277 Ex. 64

771



JOEL SACHS, Ph.D. - 9/9/2014

Page 5

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IT IS HEREBY STIPULATED AND AGREED
by and between the attorneys for the
respective parties herein that filing and
sealing be and the same are hereby waived.

IT IS FURTHER STiPULATED AND AGREED
that all objections, except as to the form
of the guestion, shall be reserved to the
time of the trial.

IT IS FURTHER STIPULATED AND AGREED
that the within deposition may be signed
and sworn to before any officer authorized
to administer an ocath with the same force and
effect as if signed and sworn to before the

Court.
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THE VIDEOGRAPHER: This is the
video operator speaking, William Pace, for
Merrill Court Reporting of Los Angeles. Today
is September 9th, 2014 and the time is 9:32
a.m. We are at the offices of Paul, Weiss,
Rifkind, Wharton & Garrison LLP, 1285 Avenue Of
The Americas, New York, New York to take the
video deposition of Joel Sachs in the matter of
Good Morning To You Productions, et al., versus
Warner/Chappell Music Inc. et al. 1In the
United States District Court, Central District
of California Western Division. Case number CV
1304460.

Will counsel please identify
yourselves and state whom you represent.

MS. LE MOINE: Melinda LeMoine and
Adam Kaplan on behalf of Warner/Chappell from
Munger, Tolles & Olson.

MR. RIFKIN: Marc Rifkin, Wolf
Haldenstein on behalf of the Plaintiffs.

THE VIDEOGRAPHER: The court
reporter today is Bill Visconti for Merrill
Court Reporting of Los Angeles, and you may

swear 1n the witness.
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We see evidence and we try to
decide what i1t means. It could mean various
things but sometimes it seems so clear what it
means that you sort of accept it. You know you
don't have the absolute proof of it. We are
not alive in 1901 so we don't immediately know
that someone sang Happy Birthday. But this
certainly suggests very strongly that they did.

Q. So the absence of the additional
lyrics suggests to you that the lyrics were
well known?

A. That people knew the words.

Q. You didn't survey materials other
than what Mr. Rifkin provided you to confirm
that belief?

A. Frankly it probably would have taken
me a couple of years to locate the materials if
they even exist. This could be unique.

Q. That is not my question. My
question is you did not?

A. I did not. I did not feel that I
could do that.

Q. Do you know whether Clayton F.
Summy authorized the publication of Good

Morning To You lyrics in the Inland Educator

Merrill Corporation
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Journal here?

A. I have no idea.

Q. Do you have any idea whether
Clayton F. Summy knew that the lyrics were
reprinted in this book?

A. I don't know. There is no evidence
based on what I have.

0. How about the Hill sisters, do you
have any evidence that they knew this was
printed in the Inland Educator Journal?

A. There is no evidence. Since they

were both educators and apparently very dedicated

educators, I think there is a reasonable possibility

that they read this journal.

Q. But you don't have any evidence of
that?

A. I don't have any evidence of that.

Q. Do you have any evidence that they

authorized the reprinting of the lyrics in this
Jjournal?

A. Neither that they did or they
didn't. But if they authorized the reprint of
the Good Morning To You, why would they not
have wanted them also to print Happy Birthday

To You to be sure that people knew those words.
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That was the question that I asked myself.

Q. You don't know whether they
authorized --

A. I don't, no.

Q. Do you have a opinion either way as

to whether they authorized this printing of
Good Morning To You in this journal?
A. I don't. There is no way to form

an opinion based on what is here.

Q. Look at paragraph 18.
A. 18 did you say?
Q. Yes, sir. Paragraph 18 some of

these questions are going to be the same but I

want to make sure that your testimony is the
same.

A. Right.

Q. This is with regard to material
called "Tell Me A True Story Tales Of Bible
Heros For The Children Of To-day" which
includes a birthday service. Again, we have

here and that 1s at tab C; correct?

A. That's right.

0 If we look at tab C?

2. Page 250.

Q Page 250 the last line says "Sing

Merrill Corporation
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Q. I said €. I'm still at Tell Me A
True Story.

A. Okay.

Q. Do you have any knowledge of
whether the Clayton F. Summy Corporation
authorized the reprinting of Good-Bye To You?

A. There is no evidence in this.

Q. Do you have any evidence that the
Hill sisters authorized the reprinting of
Good-Bye To You? |

A. There is no evidence.

Q. How about whether they knew that it
was reprinted in this book?

i There i1s no evidence.

Q. That is true for both the Hill
sisters and the Summy Corporation; correct?

A. Based on what we have in front of

us there is no evidence of any of that. However,

sorry to just continue that. I think the same
probability exists that as admired apparently
and busy educators that this is the kind of
volume that they probably would have seen and
they might have gotten very angry. So it is
possible that they did authorize it.

Q. Do you have any basis for that

Merrill Corporation
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statement?

A. No. No, it is just the inference
that it seems to be intended for teachers and
they were teachers and lots of teachers who are
very diligent would keep up on the journals
about teaching and try to be abreast of what is

going on. So I think it is possible that they

saw it.

Q. Do you have any evidence that they
saw it?

A. No.

Q. Are you opining today that they did
see 1it?

A. I'm opining that they may have seen
it. I would not say they did see it because 1

don't know. I think they might have seen it.
It is the kind of thing that might have crossed
their vision.

Q. What are you relying on for that
statement other than the fact that they were
teachers?

A. That is all and that this is
intended for teachers.

Q. Did you read any biographies of the

Hill sisters in preparation of your report?
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A. No, I haven't.

Q. Have you done any study of what the
Hill sisters did or how they prepared or what
kind of things they read at all?

A. No, I only know the fact that they
were educators that had a very good reputation.

0. How do you know that?

A. Marc probably informed me of that
and 1t seemed like a reasonable supposition
since he seemed to have done his research. I
could have duplicated the research, but I think
the main point was that I knew they were
educators and that was the market.

Q. The only fact that you're relying
on to conclude that they may have seen this is
something that you learned from Mr. Rifkin; is
that correct?

A. The only thing that led me to this
conclusion is that I knew they were educators.
That I did know. I looked them up. But I
didn't see any elaborate biography and didn't
after that. I just needed to know they were
composer and a writer pair who were educators.

And since I know many educators who

routinely read all the journals, it seems to me
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1 possible that they did the same. 11:
2 Q. Because you know today that 11:
3 educators read journals you're concluding that 11:
4 it is possible that the Hill sisters read this 11:
5 journal in the early 20th century? 11:
6 A. No, I know that educators in the 11:
7 late 19th early 20th century also read journals. 11:
8 Q. How do you know that? 11:
9 A. From my research into Henry Cowell 11:
10 and his mother. 11:
11 Q. But again, just to be clear, you 11:
12 don't have any evidence, this is speculation? 11:
13 A. This is purely speculation. 11:
14 Q. Go to paragraph 19 which refers to 11:
15 Exhibit D or tab D of Exhibit 47, correct? 11:
16 This is an excerpt from something called 11:
17 Program For Beginners' Department? 11:
18 A. Yes. 11:
19 Q. This does include the lyrics to 11:
20 Happy Birthday as we understand themn. 11:
21 A. That's right. 11:
22 Q. And you say that that leads you to 11:
23 conclude that the words were widely known at 11:
24 that time, correct?
25 A. It leads me to conclude that they
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and the Clayton F. Summy Company since, as Marc
pointed out, Qe don't actually know whether the
words to Happy Birthday To You were included in
the volume that referred to Song Stories For
The Sunday School. We simply don't know that.
But something in the text of this

program for the Beginner's Department I think
clearly provoked the publisher of it to make
contact with Summy because Summy is referred to
here.

Q. Song Stories For The Sunday School
is referred to here in.note 27

A. Song Stories For The Sunday School

and Clayton F. Summy is given as the publisher. No,

actually.
Q. It isn't?
A. It isn't, vyes.
Q. So let's try again. Do you have
any evidence -- let's start very generally.
You pointed me to the note and I want to start -- I'm

taking it from the top, very general.

A. Okay.

Q. Are you aware of any evidence that
the Clayton F. Summy Co. authorized the

printing of the lyrics to Happy Birthday To You

it isn't

Merrill Corporation
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in Program For Beginners' Department?

A. No.

Q. Are you aware of any evidence that
the Hill sisters authorized printing of Happy

Birthday To You in Program For Beginners'

Department?
A. No.
Q. Are you aware of any evidence that

they are even aware of the printing of Happy
Birthday To You in this volume, either the Hill
sisters or the Clayton F. Summy Co.?

A.  There is no direct evidence of
that. To that I might add, however, that the
confusion in my mind about Song Stories came
from Exhibit A which is Song Stories For The
Kindergarten Published by Clayton F. Summy
Corporation which strikes me as probably
related to Song Stories For The Sunday School
because the title is the same.

So it strongly suggests that it is
Clayton F. Summy Company who 1is referred to in
footnote 2. But it does not imply that Happy
Birthday is in the collection Song Stories.
Q. Nor does it imply, does it, that

Clayton F. Summy Co. authorized the printing of

11

11

11

11

11

11
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Happy Birthday To You in this volume; is that
right?

A. No, it does imply that Clayton F.
Summy may have authorized the publiéation of
something in this volume, but it doesn't refer
specifically to Happy Birthday To You.

Q. So just to be totally clear, you're
not offering any opinion thaf this is an authorized
publication of Happy Birthday To You by Clayton
F. Summy Co. or by the Hill sisters; correct?

A. Not on the basis of any evidence.

Q. Let's talk about paragraph 20. 1In
paragraph 20 and it is referring to tab E,
Exhibit E. We are discussing a song book
entitled "The 101 Best Songs For Home School
And Meeting." And you note that this print has
no copyright date, correct? Do you know when
this was published, tab E?

A. Well, I don't. This was the first
of the compositions to provoke me to write
Nicholas Bell about the backwards based clef on
page 23. Because that struck me as a very old
form of musical notation that one almost never
sees. And it happened that there was one song

in the Julliard Library that was published in
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experience. You have to be careful about it
because you don't want to draw conclusions
based on experience that might not prove to be
valid.

Q. What I'm trying to define is what
is it about your experience that you're relying
on when you make some of these inferences?

A. Exactly, in this case it is from
looking at a lot of music that's comes out in
multiple editions and having some sense of the
time span they covered and therefore some sense
of perhaps a publisher's instinct about when it
ié time to do a new edition.

Q. Just to clarify. You haven't done
any actual study of how frequent editions were
issued of music collections in the early 20th
century in America?

A. That's correct.

Q. In tab E this Good Morning To You
printing referred to as number 23 it says under
that Good-Bye To You, Happy Birthday To You, my
guestions are going to be similar to those that
we already covered.

Do you have any evidence that the

Clayton F. Summy Co. was aware of this edition

Merrill Corporation
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of the printing of Good Morning To You?

A. There is no evidence of that.

Q. How about the Hill sisters, do you
have any evidence that they knew about this
version of Good Morning To You and Happy
Birthday To You?

A. There is no evidence of that. And
if I may add there is no evidence that they
wrote the thing.

Q. There 1s no evidence that they
wrote what?

A. Good Morning To You. Number 23 in
that publication.

Q. What about tab A?

A. That is the one that we talked
about before. Where it credits Mildred J. Hill
composing and arranging and Patty Hill with
writing and adapting. And that is a publication
only of Good Morning To You which we -know is by
themn.

Q. Why would you say the song Good
Morning To You there i1s no evidence that they
wrote the thing?

MR. RIFKIN: He said in tab E.

L. In tab E there is no evidence that

Merrill Corporation

www.deposition.com/southern-california.htm
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song there that only occupied two staves, but
he didn't or she didn't do that.

Again, it implied to me that people
knew what the words of Happy Birthday were,
they didn't have to be printed. And perhaps
one might say the reasons why Good Morning To
You is printed is because that was copyrighted,
we know that.

Q. You said you don't have any
evidence that this is authorized or they knew
about it?

A. No, but the implication is whoever
put this together felt that there was no need
to put the words of Happy Birthday in there. I
think one can go on to say that since the words
of Good Morning To You are in there, Good
Morning To All along with the music, whether
this is a pirated edition, whoever put it
together seems to have respected the
association of those two which were
copyrighted. And it may be that there was no
association in mind between the Happy Birthday
words and anything else, but that so many
people knew them that there was no point in

fiddling around with the layout of this page in

Merrill Corporation
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