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GLENN D. POMERANTZ (State Bar No. 112503)
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LLY M. KILAUS (State Bar No. 161091)
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MELINDAE. LeMOINE (State Bar No. 235670)
melinda.lemoine(@mto.com
ADAM 1. KAPLAN (State Bar No. 268182)
adam.kaplan@mto.com
MUNGER, TOLLES & OLSONLLP
355 South Grand Avenue
Thirty-Fifth Floor
Los Angeles, California 90071-1560
Telephone: (213) 683-9100
Facsimile; (213) 687-3702

Attorneys for Defendants
Warner/Chappell Music, Inc. and
Summy-Birchard, Inc.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION
GOOD MORNING TO YOU Lead Case No. CV 13-04460-GHK
PRODUCTIONS CORP.; et al., (MRWx)
Plaintiffs, DECLARATION OF ADAM I
KAPLAN IN SUPPORT OF
V. NOTICE OF MOTION AND

et al., SUMMARY JUDGMENT
Detfendants.
Hearin
Date: January 26, 2015
Time: 9:30 a.m.
Judge: Hon. George H. King,
Chief Judge

Courtroom: 650

: CROSS-MOTION AND MOTION
WARNER/CHAPPELL MUSIC, INC., | AND CROSS-MOTION FOR
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I, ADAM 1. KAPLAN, hereby declare:

1. I am an attorney at the firm Munger, Tolles & Olson LLP, counsel for
Defendants Warner/Chappell Music, Inc. and Summy-Birchard, Inc. (jointly,
“Warner/Chappell”). I am admitted to practice law in the State of California and
before this Court. I submit this declaration in support of Warner/Chappell’s Motion
for Summary Judgment. If called upon as a witness to testify as to the contents of”
this declaration, I could and would competently do so.

2. I recognize the document bearing Bates numbers WC0000388-90 as a-
true and correct copy of the Registration Certificate for E51990, which was marked
as Exhibit 9 to the deposition of Thomas Marcotﬁllio (Warner/Chappell’s Fed. R.
Civ. P. (“Rule”) 30(b)(6) witness). This document is Appendix Exhibit 101.

3. I recognize the document bearing Bates numbers WC0000103-104 as a
true and correct copy of the Certificate of Registration of a Claim to Renewal
Copyright for R306186. This document is Appendix Exhibit 102.

4. I recognize the document bearing Bates numbers WC0000385-87 as a
true and correct copy 6f the Registration Certificate for E5S1988, which was marked
as Exhibit 4 to the deposition of Thomas Marcotullio (Warner/Chappell’s Rule
30(b)(6) witness). This document is Appendix Exhibit 103.

5. I recognize the document bearing Bates numbers WC0000953-54 as a
true and correct copy of the Certificate of Registration of a Claim to Renewal
Copyright for R306185. This document is Appendix Exhibit 104.

6. I recognize the document bearing Bates number P003299 as a true and
correct copy of the Record of the Filing of Copyright Deposits under the Act of
March 4, 1909. This document is Appendix Exhibit 105.

7. I recognize the document bearing Bates number WC0000977-979 as a
true and correct copy of sheet music for Happy Birthday to You!, published in 1935
by Clayton F. Summy Co. as publication number 3075. This document is Appendix
Bxhibit106. B

KAPLAN DECL. ISO MOT. AND
CROSS MOT. FOR SUMMARY JUDGMENT
-1- CASE NO. CV 13-04460-GHK (MRWx)
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i Confidential Minutes of a September 29, 1931, Meeting of the Board of Directors of

8. I recognize Appendix Exhibit 107 as a true and correct copy of
Excerpts of the Confidential Deposition Transcript of Thomas Marcotullio,
Warner/Chappell’s Rule 30(b)(6) witness, taken on June 3, 2014 [provisionally
lodged under seal).

9. I recognize Appendix Exhibit 109 as a true and correct copy of
Excerpts of the Deposition Trénscript of Jeremy Blietz, taken on July 10, 2014,

10.  Irecognize Appendix Exhibit 110 as a true and correct copy of’
Excerpts of the Deposition Transcript of Plaintiffs’ Expert Witness, Joel Sachs,
Ph.D., taken on September 9, 2014.

11.  Irecognize Appendix Exhibit 111 as a true and correct copy Excerpts
of Exhibit 47 to the Deposition of Joel Sachs, Ph.D (Expert Report of Joel Sachs,
Ph.D. and Exs. J and L thereto).

12.  Irecognize the documents bearing Bates numbers WC0001450-52 and
WC0000844-45 as true and correct copies of a Recorded Assignment of Copyright
from Patty S. Hill and Jessica S. Hill to The Hill Foundation, Inc., dated October 16,
1944, These documents are Appendix Exhibits 112.and 113, respectively.

13. Irecognize the documents bearing Bates numbers WC0001456-62 and
WC0000838-45 as true and correct copies of a Recorded Assignment of Copyright
from The Hill Foundation, Inc., to Clayton F. Summy Co., dated October 16, 1944.
These documents are Appendix Exhibits 114 and 115, respectively. |

14.  Irecognize Appendix Exhibit 116 to be a true and correct copy of the
Declaration of David K. Sengstack , dated January 20, 1981 recorded in the
Copyright Office on February 2, 1981 (WC0001998-2075).

15. Irecognize Appendix Exhibit 117 to be a true and correct copy of

C.F.S. Musical Co. (WC0002091-93) [provisionally lodged under seal].

16. Irecognize Appendix Exhibit 118 to be a true and correct copy of
Ex. 1(
Confidential Stock Certificate for Birch Tree Group, Ltd. and Stock Power ’

KAPLAN DECL. ISO MCT. AND

CROSS MOT. FOR SUMMARY JUDGMENT
-2- CASE NO. CV 13-04460-GHK (MRWx)
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(WC0002094-97) [provisionally lodged under seal].

17.  Irecognize the document bearing Bates numbers WC0001137 and
WC0001142-43 as a true and correct copy of an excerpt of an October 1988
“Confidential Information Memorandum?” regarding Birch Tree Group Ltd. This
document is Appendix Exhibit 119.

18. Irecognize Appendix Exhibit 120 as a true and correct copy of
Plaintiffs’ Complaint in this matter, filed on June 20, 2013 (Dkt. 9).

19. Irecognize Appendix Exhibit 121 as a true and correct copy of
Plaintiffs’ First Amended Con;plaint in this matter, filed on July 26, 2013 (Dkt. 29).

20. Irecognize Appendix Exhibit 122 as a true and correct copy of
Plaintiffs’ Second Amended Consolidated Complaint, filed on September 4, 2013
(Dkt. 59).

21. Irecognize Appendix Exhibit 123 as a true and correct copy of
Plaintiffs’ Third Amended Consolidated Complaint, filed on November 5, 2013
(Dkt. 72). |

22. Trecognize Appendix Exhibit 124 as a true and correct copy of
Plaintiffs’ Joint Report on Parties’ Planning Meeting, filed February 10, 2014 (Dkt.
No. 89).

23. Irecognize Appendix Exhibit .125 as a document bearing Bates number
WC0002098 as a true and correct copy of a letter from the United States Copyright
Office to Lisa Minnerly, of Warner/Chappell Music, Inc., dated December 9, 2013,
regarding the transmission of copies of registrations, including copies of
registrations E51990 and E51998.

/1
1
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24. Irecognize the document bearing Bates numbers WC0000963-973 as a
true and correct copy of an agreement among The Hill Foundation, Inc., Patty S.
Hill and Jessica M. Hill, and Claytdn F. Summy Co., dated October 16, 1944. This
document is Appendix Exhibit 126.

I declare undér-penalty of perjury under the laws of the United States
that the foregoing is true and correct. Executed this 25th day of November 2014, at
San Francisco, California. |

) ‘::/ﬂ -/‘
o 7

ADAM 1. KAPLAN

Ex. 10

KAPLAN DECL. ISO MOT. AND
CROSS MOT. FOR SUMMARY JUDGMENT
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COPY OF REGISTRATION

E §1990

NOTE: due to the nature of the storage medium
(CARD CATALOG), the attached photocopies
are the best possible copies available

Ex.101
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Rznzmgl Gﬂpgﬂght “B0 NOT WRITE ifi
This 1s To Certify that the statements set forth on this certificate have been made a .

part of the records of the Copyright Office. In witaess whereof the seal of the Copy- ’
right Office is hereto affixed.

T
. Page 3

A hiteapbslinnn ) .
1. Renewal Claimant tsifAdirads EEyHsT=™ Register of Cupyrights

and Statement of Claim: . United States of Awierica

Z//'

() TRAITIE oo e s e eeee s oo e eee e eem e oo eoeeemeeAPom A eeA A et A smeeA £t e A ent 1 esms e s i

Address e e ar e mnmemeemmommmmmmm—mAsAfantmn s Asmasmnartaon e e an ceesesame s nnde e ———— e

Claiming as ...-...... e emmmmmammm s Ameemmee—Ammnmemn et ac et mnes - e

() AR (oo e e cieemrrmacaammannne nemer et ’

Address U

Claiming as emeenaan et eeeoemeeeeeeeoetetisesfeesteesiemeeresesasesaeresanisasieeeosoesesesmmsmsesemesvessusanouns -
2. {a) Tite:

.......... HADPY BIRTHDAY TO YOU! -- easy piano.solo with text

{b)} Renewable Matier:
o Arranzement as_ easy. piano with text e -
{c) Contribution $o Periodical or Other Composite Work: '

3. Authors of-lhnowubh Mattar:

_Clayton F. Sumy Co. (now, by change of name,. Summy-3irchard......

.4. Facts of Qriginal Registration:
Original registcation number: Class mpwbo No. ...51990. ......... '

If registered as published, give date of publication Decemberﬁ!...;l:.9.35

B e e L T D D PP RIS

I€ registered as unpublished, give date of registration ...

~ - Ee) fa]
Qriginal copyright claimant ‘lau’r‘t:.'.gnl“ Om:){..”co'

.............................

‘Ex. 102
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s. Deposit account:

§. Send carrespondence to: - '

NameSTOVM, Jackson,Boettcher & Diennsp,., 23 M. Jackson Blvd., Chicago 4, T1l.
Mr. C. Lymsn Barich, Jr. T

1. Send certificate oz

T R Nl f;_/‘;‘,. .
l(mil: ©O s @ummy-3irchard Company
[ "

name and
address)-,' Address

1834 Ridge Ave.

Kae RIS - (Number and street)
1 Bvandston, 11l.
: (City) (Zone) (Stare)

Information concerning renewal copyright
Two important points must be kept in mind withi respect to renewal copyright:” (1) there are strict vime limits for securing
it, and (2) it can be claimed only by certain specified persons named in the law,

Time limits ' o
W hen to renew. The original term of copyright in a published 1940, would be eligible for renewal between June 15, 1967,

work lasts for 28 years from the date of publication; in the case  and June 15, 1968. :
of a work originally registered in unpublished form, the copy-
right term lasts for 28 years from the date of registration in the Cazution: Unless a valid renewal claim and fee are received in -
Copyright Office. In either case, the copyright may be renewed  the Copyright Office before the first copyright term expires, copy-
for a second 28-year term only if a claim is registered in the right protection is lost permanently and the work enters the pob-
Copyright Office within the last (28th) year of the original lic domain. The Copyright Office has no discretion to extend the
copyright term. For example, a work copyrighted on June 15,  renewal time limits,

How to register your claim

Procedure to follow. Complete an application for renewal Washington 25, D. C. The application should he accompanied
tegistration on Form R and send it to the Register of Copyrights, by the registration fee of $2.00. Do not send copies of the work.

Who may claim renewal

Except in the case of five specific types of works, the law gives the right to claim rerewal to the individual author of the work,
regardless of who owned the copyright during the original term. If the author is deceased, the statute gives the right to claim
renewal to certain of his statutory beneficiaries as explzined below. The present owner (proprietor) of a copyright is entitled to
claim renewal only-in the five cases listed in Paragraph B, below. - : : . :

A. The following persons may claim cenewal in all types of works except those enumerated in Paragraph B, below:

1. The author, if living. State the claim as: the anthbor. there is no surviving widow, widower, or child. State

2. The widow, widower, and/or children of the author, if the the claim as: the executors of the autbor.

author is not living. State the claim as: the widow (wid- 4
31‘-’") ‘:if "’t‘b"“’f"" and/or the child (chitdren) of the and if there is no surviving widow, widower, or child.
eceasea anfoor. . State the claim as: the rext of kin of the deceased author,

3, The author's executors, if the author left a will and if there being na will. :

. The next orf kiﬁ c;f the author, if the author left no will

B. In the case of the following five types of works, the proprietor (owaer of the copyright at the time of renewal registration) may.
claim renewal: .

1. Posthumous work (work first published and copyrighted a corparaie body otherwise than as assignee or licensee of
after the death of the author). State the claim as: propri- the individual author. (This type of claim is considered
etor of copyright in a posthumons wark. appropriate in relatively few cases.)

4. Work copyrighted by an employer for whom such work
was made for hire. State the claim as: proprietor of copy- -—
right in a work made for bire.

2. Periodical, cyclopedic, or other composite work. State the
claim as: proprietor of copyright in a composite work,

3. “Work copyrighted by a corporate body otherwise than as 5. Print or label originally registered in the Paient Office
assignee or licensee of the individual author.” State the prior to July 1, 1940. State the claim as: propriefor of
claim as: proprietor of copyright in a wark copyrighted by copyright in a print ar label,

FOR COPYRIGHT OFFICE USE ONLY

Application recelved

DEC =6 1042

Fee raceived

a__

® 0.5 GOVERMMENT PRINTING OFFICE : 1940 O-=540108 (Feb. 1960—50,000) Page 4 ¥
Ex. 102
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COPY OF REGISTRATION

E §1988

NOTE: due to the nature of the storage medium
(CARD CATALOG), the attached photocopies
are the best possible copiles available

Ex. 103
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. i . .' . [¢ A T REGISTRATION NO.
Certificate of T gistration of a Claim to 1244 R’ 306185

Rtnzmg‘ Q:Upﬂnght T ‘ .I;O NOT WRITE HERE

This Is To Certify that the statements set forth on this certificate have been made 2
part of the records of the Copyright Office. In witness whereof the seal of the Copy-
right Office is hereto affixed. i

* y .
1. Renewal Cluhnan'fﬁ:x&ur&sﬁt{:'ﬂ'ﬁ"m

ond Statement of Claim:

Register of Copyrights
United States of America

CB) INRIIE L oo e eaiaeeaim e mmeameeeemmmsermesaeseeseraeefoeemasiitseesesiemesseesiasesssisiissesa

AALOSS e oo e a e mtm A tn et A eaamee e eseemenmeemeeaneeieaceatsemtemmemseseesemrmesameoeessmennesenaas

Claiming @8 L oo eaeeeieeoioaceseasteeeeemseecesesienanas

2. (a) Title:

(Title of periodical or composite work)

If a periodical, give: Vol. ..._............. s No. ..l PR 07 Y - R SO

3. Authors of Renawable Matter:

Clayton F. Swnmy Co.. (now, by change of name, Summy-Birchard

‘Cgmpang)masmemplnyern£ormhiremo£«Mha,mRJR,WEQnman ..........................................

4. Facts of Original Registration:

Original registration number: Class . B pub.._........ No. 51988 . .

If registered as published, give date of publication ... DEGEMbEX 6, 1935

If registered as unpublished, give date of registration ...

Original copyright claimane .. Clayton F. Summy Co. .~~~ ___________________________________________

Complete all applicable spaces on next page. l/‘l)
- Ex. 104
1216
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5 Deposit account:

. Summy

Name i Y0000
Mr., C. Lyman
7. Send certificate to:

53 .W. Jackson Blvd., Chlcago 4,111,

(Type or ot MR
print ° Name U Summy =Blrchard Coepany
name and

_..1834 Ridge Ave.
A

’i Ryanston,

address) ., iaiu

. /‘/: :
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(State)

Information concerning renewal copyright

&.'. a erimd @i Fvegeedt v rone w sl n-rnighr. (l) there are st
med v the faw

Two important points mew be

it, and (2) it can be claimed cabe by cornom oo Bard permas s

Time limits

gomed wem o coprrighting published
e dave of publication; in the cave

i wopublithed form, the copy:
freun the date of registration in the
Copyright Office. In cithee csas, (e copyright may be renewed
for a second 28-yeur verw oaly i 8 claim is registered in the
Copyright Office within the test (Iuech) yenr of the original
copyright tecm. Foc esample, 8 work opy righted on June 15,

W hen to renew. The o
work lasts for 28 years [ene
of a work originstly
right term lasts for I vwers

How to register your claim

icatinn for renewal

Procedure to follew. Complete a2
egister of Copyrights,

registestion oa Form R and send it ro the

Who may claim renewal

Fxcept in the case of five specibec
regardiess of who owned the copyrigh
renewal to certain of his statutory beneficiaries ns
claim renewal only in the five cases listed in Paragraph B, below

¢ during the original ferm.

A. The following persons may claim renewaul in all types o

1. The author, if living. State the claim as: the anthor.

2. The widow, widower, and/or children of

author is not living. State the claim as: ¢

ower) of the author and/or the child (ch
deceased author.

the author, if the
be widow (wid-
ildren) of the

3. The author's executors, if the author left a will and if

B. In the case of the following five types of wor
claim renewal:
shed and copyrighted

1. Posthumous work (work first publi
laim as: propri-

after the death of the author). State the ¢
etor of copyright in a posthumous work.

. Periodical, cyclopedic, or other composite work. State the
claim as: propriefor of copyright in a composite work.

“Work copyrighted by a corporate body otherwise than as
assignee or licensee of the individual author.” State the
claim as: proprietor of copyright ina work copyrighted by

types of works, the law gives t
explained below.

f works except those enumerated in Paragrsp

ks, the proprietor (owner of the copyright at the time of ren

rict time limits for vecuring

1940, wuuld be eligible for renewal between June 135, 1967,

arsd Jume 13, 1048

Cawtion: Unless 2 valid renewal claim and fee are received in
the Copyright Office before the first copyright term expires, copy-
right protection is lost permanently and the work enters thesuh-
fic domain. The Copyright Office has no discretion to extend the
renewal time limits.

ould be accompanicd

D. C. The application sh
d copies of the work.

Washington 25,
f $2.00. Do notsen

by the registration fee o

author of the work,
he right to claim
ht is entitled to

newal to the individual
e statute pives {
) of 8 copyrig

he right to claim re
1t the suthor is deceased, th
The present onner (proprictor

h B, below:

widower, or child. State

there is no surviving widow,
the anthor.

the claim as: the executors of

author left no will
widower, or child.
be deceased author,

. The next of kin of the author, if the
and if there is no surviving widow,
State the claim as: the next of kin of t
there being no will,

ewal repistration) may

vise than as assignee or licensee of
the individual author. (This type of claim is considered
appropriate in relatively few cases.)

. Work copyrighted by an employer
was made for hire. State the claim
right in a work made for hire.

. Print or label originally registered in
prior to July 1, 1940. State the claim as:
copyright in a print or tabel.

& corporate body othert
for whom such work
as: proprietor of copy-

the Patent Office
proprietor of

FOR COPYRIGHT OFFICE USE ONLY

o]

.

Application recslved

DEC =G 1882

Fae recelved

U.$. GOVERNMENT PRINTING OFFICE : 1980 o—~340108

(Feb. 1960—50,000)

Page §
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Prano Solo with words....25 cents
Rrano Solo-March.........30 cenrs
four Hands 40 cen’s
Six+Hands 40 cen/s
Second Rrano Rart...... 40 cen’s
Unison Chorus.... 08cents

CLAYTON £ SUMMY (0.

CHICAGO N€W YORK
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HAPPY BIRTHDAY TO YOU!

(Vocal or Instrumental)

MILDRED J. HILL

A Brightly . .
1700 ) ) . !
7. (3, ! I
l\({;} ‘i 2 I ol [
S . e
Hap-py |Birth-day to you, Hap-py
2 1
YD -* £
VA X x X
Ll_
N__# 5 4 1 B 4 3
e
I
ANV &
o . v o
Birth -day to you, Hap-py |Birth-day, dear
1 /5~ ' 1
- 1 7
s —r——f—»
7 LN 5 g
I
T
l
9 # 2z 1 5 4 2 3 IO
¥ . !
& —— =
P [ I
Q»} ]
% , Hap-py |Birth-day to you!
1 W7) . 1 2
/A S ek V7 . (N Z)
il ] - 3 N g
V4 50/ 5[ ]
; T
% Here insert the name of the one celebrating.
)
loT

\
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For Teaching and Recital Purposes

OUTSTANDING PIANO SOLOS
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION

GOOD MORNING TO YOU PRODUCTIONS CORP.,
et al.,
Plaintiffs,
vS.
WARNER/CHAPPELL MUSIC INC., et al.,

Defendants.

Lead Case No. CV 13-04460-GHK (MRWx)

DEPOSITION OF THOMAS B. MARCOTULLIO
New York, New York
Tuesday, June 3, 2014

CONFIDENTIAL

Reported by: David Henry

JOB NO. 80120
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June 3, 2014

9:00 a.m.

Videotaped 30 (b) (6) Deposition of
THOMAS B. MARCOTULLIO, held at the
offices of Wolf Haldenstein Adler Freeman
& Herz, 270 Madison Avenue, New York, New
York, pursuant to Notice, before David
Henry, a Certified Court Reporter and

Notary Public of the State of New York.
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1 A PPEARANCE S:
2
WOLF HALDENSTEIN ADLER FREEMAN
3 & HERZ
Attorneys for Plaintiffs
4 270 Madison Avenue
New York, NY 10016
5 BY: MARK RIFKIN, ESQ.
AND: BETH LANDES, ESQ.
6
7 RANDALL S. NEWMAN
Attorneys for Plaintiffs
8 37 Wall Street
New York, NY 10005
9 BY: RANDALL NEWMAN, ESQ.
10
MUNGER ROLLES & OLSON
11 Attorneys for Defendants and
the Witness
12 355 South Grand Avenue
Los Angeles, CA 90071
13 BY: KELLY KLAUS, ESQ.
14
15
16
17
18
19 ALSO PRESENT:
20 ELLEN HOCHBERG, ESQ.,
Warner Music Group
21
ALI TOUMADJ, Summer Associate,
22 Wolf Haldenstein Adler & Herz
23 MANUEL GARCIA, Videographer
24
25
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1 the application for the copyright E51988?

2 A. I do.

3 Q. Do you recognize this as the

4 application for 519887

5 A. Yes.

6 Q. Okay. Do you need to see the

7 certificate as well?

8 MR. KLAUS: I think your

9 question was about the renewal.

10 0. Well, hold on a second. When T
11 asked you the question about the renewal

12 you said you needed to see the certificate.
13 When I asked you which certificate you

14 needed, you said both, both 306185 and

15 51988. To answer the question that I had
16 asked you about who you obtained

17 information from, and what you knew, do you
18 want me to show you the applications, the
19 renewals, the certificates, what would you
20 like to see? 1I've got all the documents
21 you might need.
22 A. I did want to see the renewal
23 that you were referring to.
24 (Marcotullio Exhibit 3,
25 WC341-343, marked for identification.)
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1 0. Mr. Marcotullio, the court

2 reporter has placed in front of you for

3 identification a three-page document

4 bearing the production number WC 341

5 through 343. Do you recognize this as a

6 copy of an application for registration of
7 a claim to renew a copyright for R306185?

8 A. I do.

9 Q. Is there anything else you need
10 to look at in order to be able to answer

11 the question that I had asked you before?
12 MR. KLAUS: What was the

13 question?

14 MR. RIFKIN: We're going to have
15 to go back and read the question.

16 Q. So the question that I asked you
17 that you were unable to answer is, did you
18 obtain information about the renewal

19 copyright R306185 from Mr. Blietz, and you
20 asked to see all these documents in order
21 to answer that question. So have they
22 helped you answer that question?
23 So just so we're clear, the
24 question is, did you receive any
25 information from Mr. Blietz about the
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1 application or the renewal copyright
2 R3061857
3 A. Yes, with respect to the renewal,
4 my understanding 1s that this is one of the
5 documents we received as part of our
6 request for information from the Copyright
7 Office.
8 Q. What information did you receive
9 from Mr. Blietz about R3061857?
10 A. Just what I mentioned, was that
11 it was part of the documents that we
12 received.
13 Q. So he told you that you received
14 this when you requested documents in
15 December of 2013, correct?
16 A. That's my understanding.
17 Q. Did he tell you anything else
18 about the renewal copyright R3061857?
19 A. I'm not sure. Other than that,
20 that was the scope of our discussion.
21 Q. How much time did you spend
22 discussing all of your investigation with
23 Mr. Blietz during of the course of your
24 investigation?
25 A. Probably 45 minutes to an hour,
Ex. 107
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1 if not more.
2 Q. Did you receive any information
3 from Mr. Blietz about the copyright renewal
4 R3061867
5 A. Again, similarly with 306185,
6 just that it was received in connection
7 with the request from the Copyright Office
8 in that no other individuals I think had
9 any information with respect to it.
10 Q. Are you the person most
11 knowledgeable about assignments to
12 Warner/Chappell of the copyrights relating
13 to Happy Birthday To You?
14 MR. KLAUS: Object to the form.
15 You can answer.
16 A. Again, I believe I've conducted a
17 thorough investigation of the information
18 provided.
19 Q. Before you began your
20 investigation, what if anything did you
21 know about assignments of copyrights
22 relating to Happy Birthday To You to
23 Warner/Chappell?
24 A. Just a passing knowledge.
25 Q. Okay. Are you the person most
Ex. 107
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1 A. I can tell you what I do know,

2 and I can read this card and what it states
3 on the face of the card in connection with
4 the request for stating exactly what new

5 matter copyright is claimed, see Section 6
6 of act of 1909, and it's arrangement for

7 unison chorus and revised text.

8 Q. Okay, was Mrs. Forman an employee
9 for hire of the Clayton F. Summy Company

10 when she wrote the arrangement for unison
11 chorus and revised text that is the subject
12 matter of this copyright application?

13 MR. KLAUS: Object to the form
14 of the question. You can answer.

15 A. I don't have particular knowledge
16 with the relationship at the time that this
17 was done. I don't think anybody is alive
18 that can give us the specific information.
19 Q. Well, did your review of the
20 records disclose for you whether
21 Mrs. Forman was an employee for hire of the
22 Clayton F. Summy Company when she wrote the
23 arrangement for unison chorus and revised
24 text?
25 MR. KLAUS: Object to the form

Ex. 107
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1 of the question. You can answer.

2 A. I reviewed the registration

3 itself and I believe on the registration it
4 may identify that. I don't have a copy, I
5 don't know if you have a copy that I can

6 just take a look at and confirm that.

7 (Marcotullio Exhibit 4,

8 WC385-387, marked for identification.)
9 0. Mr. Marcotullio, the court

10 reporter has placed before you a document
11 marked for identification as Marcotullio 4.
12 It's a copy of the registration for

13 copyright number E51988 bearing the

14 production numbers WC385 through 387. Have
15 you seen this before?

16 A. Yes, I have.

17 Q. And on page two of Exhibit

18 Marcotullio 4, is there an indication that
19 Mrs. Forman is an employee for hire of
20 Clayton F. Summy Co.?
21 A. Yes, there is a handwritten note.
22 Q. Is this the record to which you
23 were just referring?
24 A. Yes, it is.
25 Q. So Warner/Chappell does not

Ex. 107
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1 mentioned, I just looked at the face of the
2 documents.
3 0. Did you uncover any information
4 in the course of your investigation,
5 whether documents or information given to
6 you by someone else, that Mildred Hill and
7 Mrs. Forman collaborated to write the song
8 Happy Birthday To You?
9 A. Again, it wasn't part of the
10 discussion that I had or a review of the
11 documents that I had. I just can tell you
12 what I've seen on the face of the
13 documentation.
14 MR. RIFKIN: Okay, we're going
15 to switch topics a little bit here, so
16 maybe now might be a good time for
17 another five minute break.
18 (Recess taken: 11:39-11:53 a.m.)
19 FURTHER EXAMINATION BY MR. RIFKIN:
20 Q. Mr. Marcotullio, we've spoken now
21 about 51988 and also renewal 306185. Let's
22 switch gears a little bit and let's talk
23 about 51990. So let's have the court
24 reporter mark for identification as the
25 next exhibit a document I'd like to ask you
Ex. 107

TSG Reporting - Worldwide - 877-702-9580

1358



CONFIDENTIAL

Page 135

1 about.

2 (Marcotullio Exhibit 9,

3 WC388-390, marked for identification.)
4 Q. So after that little bit of

5 confusion, the court reporter has marked

6 for identification as Marcotullio 9 a copy
7 of the registration for copyright E51990

8 bearing the production number WC388 through
9 WC390. Have you seen this document before?
10 A. Yes, I have.

11 Q. And do you recognize this as the
12 registration record for copyright E519907?
13 A. Yes, it appears to be.

14 Q. Do you know whether a copy of

15 this document existed in Warner/Chappell's
16 files before the request was made of the

17 Copyright Office in December of 2013 for

18 records?

19 MR. KLAUS: Object to the form.
20 You can answer.
21 A. I don't believe we discussed that
22 in particular but I do know that the copy
23 we had was from that request.
24 Q. Okay. And does this appear to be
25 the same as the copy you received from the

Ex. 107
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1 Copyright Office?

2 A. To my knowledge yes, based on

3 information I received. That's the

4 December, 2013 request.

5 Q. Yes. Let me ask the court

6 reporter to mark the next document for

7 identification.

8 (Marcotullio Exhibit 10, WC831,

9 marked for identification.)

10 Mr. Marcotullio, for the record
11 Exhibit Marcotullio 10 is a one-page

12 document. It is the certificate of

13 copyright registration for copyright E51990
14 bearing the production number WC831. Have
15 you seen this document before?

16 A. Yes, I have.

17 Q. Do you recognize this as the

18 certificate of copyright registration for
19 copyright E519907?
20 A. Yes, 1t appears to be, yes.
21 Q. And again, 1s this a copy of the
22 record that Warner/Chappell received in
23 response to its request in December of
24 20137
25 A. My understanding 1is no, this was
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1 outside the scope. I believe you can
2 testify to what your factual
3 investigation told you about the
4 search for documents in the case.
5 A. Sure. So as I mentioned, I spoke
6 with Jeremy Blietz and others at
7 Warner/Chappell. I understand, I think, I
8 believe we may have received this in
9 connection with our request from the
10 Copyright Office. 1In any case they
11 conducted an extensive investigation of
12 their records, including microfiche files
13 that they had, hard copy files that were
14 retained by Warner/Chappell, and other
15 digital files that they had already copied
16 and pdf'd into a digital file. So they
17 went through a fairly extensive review of
18 those materials including with respect to
19 the copyrights, the Hills, Summy-Birchard
20 and otherwise, in addition as I mentioned
21 earlier the requests to the Copyright
22 Office.
23 Q. Okay. And as a result of all
24 that you were told, or you learned that you
25 do not have a copy of the deposit copy
Ex. 107
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1 either, correct?

2 MR. KLAUS: Object to the form.
3 You can answer.

4 A. My understanding is they could

5 not find a copy of it either.

6 Q. Okay. Were you told what that

7 work was?

8 A. What work was?

9 Q. What the deposited work was.

10 MR. KLAUS: Object to the form.
11 You can answer.

12 A. I think we believe that the work
13 was the Happy Birthday To You, I think you
14 called it the familiar Happy Birthday To

15 You.

16 Q. Well, why do you think -- what is
17 your basis for thinking that?

18 A. Sure, so obviously we know from
19 both this letter and the record that there
20 were deposit copies received. We know from
21 the registration that those were I think on
22 December 9th they were received. We know
23 that on the same day they registered --
24 they applied for and registered for the
25 51988, which as I mentioned earlier is

Ex. 107
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1 substantially similar and that does have

2 the deposit copy with it, you know,

3 Warner/Chappell has been licensing --

4 Warner/Chappell and its predecessors Summy
5 and otherwise have been licensing the works
6 for many, many years and there has never

7 been an objection about what this applied

8 to, the music, what Happy Birthday To You,
9 what the lyrics and music were, and we've
10 seen sheet music provided in terms of, you
11 know, sheet music that's been sold and

12 licensed that clearly indicates what Happy
13 Birthday To You refers to.

14 Q. Well, there's two things you said
15 that I want to follow up on.

16 A. Sure.

17 Q. You said there's never been an

18 objection to what the scope of 51990 is?

19 MR. KLAUS: That's not what he
20 said.
21 Q. Well, what did you say -- what
22 did you mean to say when you said there has
23 never been an objection? An objection to
24 what?
25 A. I think when people ask for a
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1 the record.

2 MR. KLAUS: Then let's keep

3 going.

4 MR. RIFKIN: That's okay, I'm

5 just trying to speed things up. It

6 just seems to me that we're wasting

7 valuable time. But so be it.

8 Q. Alright, and so is it also

9 correct that you did not learn anything

10 about whether E51990 was still in effect in
11 the course of your investigation?

12 MR. KLAUS: Same objections.

13 You can answer.

14 A. Sure. We didn't discuss that in
15 particular.

16 (Marcotullio Exhibit 21,

17 WC344-346, marked for identification.)
18 0. For the record, Mr. Marcotullio,
19 Exhibit 21 is a multi-page document
20 beginning with WC344 and ending WC346. It
21 is a copy of the application for
22 registration of a claim to renewal
23 copyright for copyright number R306186.
24 Have you seen this before?
25 A. Yes, I have seen a copy of this,
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1 yes.
2 Q. As part of your investigation?
3 A. Correct.
4 Q. And do you recall discussing this
5 with anyone as part of your investigation?
o A. Yes, I discussed it with, again,
I Jeremy Blietz and Nathan Osher in
8 connection with their collection of
9 information.
10 0. And what did you and Mr. Blietz
11 discuss about this?
12 A. That he requested information
13 from the Copyright Office in December of
14 2013 and this was one of the documents he
15 received.
16 Q. Did he tell you anything else
17 about this exhibit other than that he
18 requested it from the Copyright Office and
19 received it from the Copyright Office?
20 A. Other than -- we don't have any
21 documents or information other than what
22 was provided by the Copyright Office.
23 Q. Okay. And what did Mr. Osher
24 tell you about this copyright application?
25 A. Nothing else.
Ex. 107
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1 ACKNOWLEDGMENT

2

3 STATE OF NEW YORK )

4 Ss

5 COUNTY OF )

6

7 I, THOMAS B. MARCOTULLIO, hereby
8 certify that I have read the transcript of
9 my testimony taken under oath in my

10 deposition of June 3, 2014; that the

11 transcript is a true, complete and correct
12 record of my testimony, and that the

13 answers on the record as given by me are
14 true and correct.

15

16

17 THOMAS B. MARCOTULLIO

18

19 Signed and subscribed to before
20 me, this day
21 of , 2014.
22
23
24
25 Notary Public, State of New York
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1 CERTTIUPFICATE
2
3 STATE OF NEW YORK )
4 ) Ss.:
5 COUNTY OF NEW YORK )
6
7 I, DAVID HENRY, a Notary Public within
8 and for the State of New York, do hereby
9 certify:
10 That THOMAS B. MARCOTULLIO, the
11 witness whose deposition is hereinbefore
12 set forth, was duly sworn by me and that
13 such deposition is a true record of the
14 testimony given by such witness.
15 I further certify that I am not
16 related to any of the parties to this
17 action by blood or marriage; and that I am
18 in no way interested in the outcome of this
19 matter.
20 IN WITNESS WHEREOF, I have hereunto
21 set my hand this 13th day of June, 2014.
22
23
24 mm e
25 DAVID HENRY
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SUBSCRIBED AND SWORN BEFORE ME

THIS DAY OF , 2014.
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