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l. PLAINTIFES’ INTRODUCTION
The Court has directed Plaintiffs to idéptevidence in theacord that Patty Hi

abandoned “her alleged rights to tHappy Birthdaylyrics.” Dkt. 215 at 1. Patty Hill

never obtained a federal copyrightHappy Birthday-i.e., the derivative work in whic
the familiar lyrics are set to the melody Gbod Morning to All(the joint work shg
created with her sister Mildred before 1893and there is no evidence she ever trig
do so. Patty’s name does ngipaar anywhere in the copyright records for E51990
principal copyright on wich Defendants base theilaim) or E51988. Patty’s sister
Mildred and Jessica had no copyrightHappy Birthday(Mildred’s rights were limite
to Good Morning. Patty wrote theHappy Birthdaylyrics as a derivative work. Tt
record includes evidence of at least six overt acts of abandobyéet and many oth
acts consistent with abandonmeh any copyright to thélappy Birthdaylyrics and he
intent to give that song, unlikeood Morning(for which the copyrigt expired in 1949)
to the public.

. WARNER/CHAPPELL 'S INTRODUCTION

Plaintiffs’ abandonment argument fails asmatter of law. Plaintiffs rely @

incorrect legal standards, inadmissible hegrsanduct uniformly held not to constitt
abandonment, and factual misrepresentatiétedty Hill did obtain dederal copyright ir
Happy Birthday to Yguand the undisputed facts show why. Patty co-wrote the
with Mildred;? when Mildred died, her co-owneiphinterest passed to, among oth
Mildred and Patty’s sister, Jessica; in 1284# 1935 Jessica licensed Clayton F. Sur

Co. (“Summy”) the rights to publish, copyrigand sell the song as sheet music, ag

! Defendants originally asserted that Mildred Hill wrote @opy Birthdaylyrics. At the
summary judgment hearing, they admittedttRatty, not Mildréd, wrote the lyricSee
e.g, Dkt. 208 at 33:18-25. They have backekked from that admission, now asser
that Mildred wrote the lyrics with Patt§ee infraat 14-15.

? Contrary to Plaintiffs’ contentiomnte at n.1, Defendants stated on summary judgn

that “[w]hile writing Good Morning to Allthe Hill Sistersife., Mildred and Patty] wrote

a number of songsith the melody of5o0d Morning to Albut different titles an
lyrics,” one of which Wa$1a8 irthday to YauMot. for Summ. J. (“MSJ,” Dkt. 182)
at 4 (citing Ex. 87 at 1007- %/ee alsdEx. 50 at 664.

JOINT SUPPLEMENTAL BRIEF
-1- CASE NO. CV 13-04460-GHK (MRWX)
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co-owner of the song could do; Summy thregistered the copyright in the song upon

publishing the sheet music; and the copyrightred to the benefit of the song’'s ¢o-

owners, including both Patty (who co-wrote the song) and Jessica (who inherited

Mildred’s co-ownership interest).Finally, because both Patiyd Jessica transferred|all

of their respective rights irlappy Birthday to Yoto Summy in 1944, Plaintiffs must

par

prove that both Patty and Jessica abandoned ribgpective rights before this transfer.

Plaintiffs cannot prove that either of thafid. Undisputed evidence shows both Patty

and Jessica exploited their rights Happy Birthday to Yaubrought claims in federal

court to protect those right and accepted royaltiesrfthe song’s publication and

performance.

[1l.  PLAINTIFFS’ ARGUMENT
A. Abandonment Depends Upon théNature of the Copyright

The Copyright Act does not provide for aldlnment of copyright; it is a judicially

created doctrine. Howekean author is free to withholaer work rather than publish jor

distribute it. See L. RAY PATTERSON & STANLEY W. LINDBERG, THE NATURE OF

COPYRIGHT 52 (1991). Thus, “an author’'s abandamh of her copyrights should pe

honored as a matter of persbrireedom and personal autonomy.” Robert A. Kreiss,

Abandoning Copyright to Try t€Cut Off Termination Right$8 Mo. L. Rev. 85,
100(1993). As Prof. Kreiss noted:

An author might choose to abandon arkvbased on the author’s desire to
treat some works as non-economic irtun@ . . . . An author should be
allowed todeclare that a particular work iutside of the economic system

Id. (emphasis added).

*As a licensee, Summy wasthorized to register the song for cop%/righbend v. MCA

Inc., 863 F.2d 1465, 1468-70 (9th Cir. 19&)‘,6 sub nom. Stewart v. Abertb5 U.S.

207 (1990). Summy’s registration of the copyright in its own named preserved the

copyright for the song’s co-ownerfd.; see alsdMartha Graham Sch. & Dance Found.

Inc.’v. Martha Graham Ctrof Contemporary Dance, Inc380 F.3d 624, 638 n.30, 645

512d Cir. 2004)Neva, Inc. v. Christian Duplications Int’l, Incf/43 F. Supp. 1533, 1547
8 (M.D. Fla. 1990).

JOINT SUPPLEMENTAL BRIEF
-2- CASE NO. CV 13-04460-GHK (MRWX)




© 00 N oo 0o A W DN P

N N DN DN DNDNDNNNRRR R R R B B B
0w ~N o OO B W N EFP O © 0N O 00N W N RFLP O

Abandonment depends upon tieture of the copyright in question. As discus

below, the test for abandonment under the common law differs from the te

abandonment under the federap@right Act. Before the Qpyright Act was amended |

1976, federal and common law copyrights dot coexist for the same work. Wol
created prior to 1978 could not be mwied under a commonwacopyright and th
federal Copyright Act at # same time. The common lavepyright ended when tf
statutory federal copyright begaHolmes v. Hurst174 U.S. 82, 85 (1899Fee als(
Bobbs-Merrill Co. v. Strays210 U.S. 339, 346-47 (1908&gitation omitted) (federa
copyright begins when common-law right ends).

Since Patty never obtained a federal copyrightiappy Birthdayor ever tried t(
obtain on€ whether she abandoned aalieged copyright to thelappy Birthdaylyrics
must be decided under state common law.

1. Abandonment Under theFederal Copyright Act

The test for abandonment offederal copyright is whether the author has shq
by some overt act his intention to surrendiés or her federatopyright. As Judg
Learned Hand held more than sixty years ago:

[W]e do not doubt that the “author qroprietor of any work made the
subject of copyright” by the Copyig Law may “abandd’ his literary
property in the “work” befce he has published it, brs copyright in it after
he has done so; but he shtlabandon” it by some ovteact which manifests
his purpose to surrender his rightsthe “work,” and to allow the public to
copy it.

National Comics Pubihs, Inc. v. Fawcett Puliis Inc., 191 F.2d 594, 598 (2d Cir. 195
modified 198 F.2d 927 (2d Cir. 1952).
In Bell v. Com. Reg. Co397 F. Supp. 1241 (N.D. IIL975), the court held:

Abandonment of a copyright occurs tlie owner intends to give up his
copyright protection. Some overt achiscessary to evidence such an intent,
National Comics v. Fawcett Pyb191 F.2d 594 (2d Cir. 1951), mere

* Defendants’ unsupported assertion that Pattyahfedieral copyright télappy Birthday
IS based on their fanciful speculation thdtty and Mildred” wrote it together, e\
though Patty claimed that she wrote the lyrics herself. Ex. 87 at 1007.

JOINT SUPPLEMENTAL BRIEF
-3- CASE NO. CV 13-04460-GHK (MRWX)
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inaction is not enoughjlampton v. Paramount Pictureg79 F.2d 100 (9th

Cir. 1960). . . . A limited distributioneven if not widespread enough to
effect a forfeiture, can, coupled ittv the requisite intent, cause an
abandonment.

Id. at 1249. The court found thafter registering afederal copyrightfor the poen

—

“Desiderata,” the authorMax Ehrman, abandoned his copyright by including it i

Christmas cards he sent to friends, au#inog a psychiatrist to use the poem when

treating soldiers, and declaring in his gli#inat he left a “gift” to the worldd.

2. Abandonment Under the Common Law

The state common law copyright is redged as an ordinary property righerris

v. Frohman 223 U.S. 424, 434 (1912) (referringthee authors as having a “common-law

right of property in the play”)WWheaton v. Petey83 U.S. 591, 657 (1834) (“an author

at

common law, has a property in his manuscript and exclusive property in the future

publication of the work, after the authehall have published it to the world”sm.

Tobacco Co. v. Werckmeist@07 U.S. 284, 290-91, 299 (1907) (considering the “nature

of the property” in copyright).

Abandonment of @ommon lawproperty right requires an intention to abandon or

relinquish, which may be manifested either by an overtoadty some failure to act
implying that the party neither claims notaias any interest ithe abandoned property.
See Starrett City, Inc. v. SmiB89 N.Y.S.2d 362, 365 (Sup..@009) (tenant’s failure {o

pay rent for over a year and absence froenpses and relocation to Florida justifled

inference that she abandoned premid@sjy v. New York, C. & H. R. R. C@42 N.Y,

176, 181 (1894) (“easement may be ratined by unequivocal acts showing a dlear

intention to abandonpr by mere non-userif continued for a long time”) (emphasi

added);Application of People of State of N.Y38 F. Supp. 661, 666 (S.D.N.Y. 1956)

(“property unclaimed over a laeghumber of years has beaipandoned”). No single gct

of abandonment is require@purts consider the totalitpf circumstances to decige

whether a copyright lsabeen abandone&ee Am. Tobac¢c@07 U.S. at 299.
Bartlett v. Crittenden2 F. Cas. 967 (C.C.D. Ohio 1849), cited by Defendafita

JOINT SUPPLEMENTAL BRIEF
-4- CASE NO. CV 13-04460-GHK (MRWX)
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at 17, 20, does not support their argument that abandonment of a common law cq
like abandonment of a federal copyrightsalrequires an overt act. Discussing
difference between transfer and abandamn{eather than between abandonment u
common law and federal law), the court heldly that “evidence of a transfer
abandonment must be as clear and as fsp@tithe one case as in the othdd?” at 970°
The court never considered or addressaal] did not decide, that a common

copyright may only be abandoned by an overt act.

B. Patty Hill Abandoned Any Common Law Copyright
To Happy Birthday

Mildred and Patty Hill jointly composed collection of songs they published
the World’s Fair in Chicago in 1893. Ex. 871006. Mildred composed the melodies
Patty wrote the lyrics for the songsl. at 1013.Good Morningwas one of 73 son(
included in the songbodBong Stories for the Kindergartelex. 5 at 93. Patty explain
how she and Mildred composé&bod Morning

It [Good Morning was one of the earliest tiie group and for that reason
took longer to work out with the chilen. It would be written and | would
take it into the school the next mangiand test it with the little children. If
the registerife., the singing part] was beyondetlthildren we went back
home at night and altered it and | would go back the next morning and try it
again and again until we secured ang that even the youngest children
could learn with perfect ease.

Ex. 87 at 1007. Patty claimed that she later wroteHappy Birthdaylyrics. Id. The
Happy Birthdaylyrics were not included in either the onigal (1893) or the revisg
(1896) edition ofSong Storie€x. 1 at 9, 1 26, Ex. 2 at 50, 1 26.

Assuming Patty wrote thélappy Birthday lyrics, the record is replete with

evidence that she abandoned any copyrigtttabwork, both by her overt acts and by

persistent failure to act when othergdshe lyrics over a period of decades.

> |n Bartlett the plaintiff intended to publish siwork under copyright and immediat
complained about the defendantwn publication of his work. Hére, there is no evide
that Patty ever intended to publish tHappy Birthdaylyrics under copyright, and s
never complained about anyone’s use of those lyrics.

JOINT SUPPLEMENTAL BRIEF
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1. Patty Hill's Overt Acts of Abandonment

Patty Hill's first act of abandonment was to teddhppy Birthdayto all her
students without restricting their right tangiit anywhere and everynare thereafter. Si
taughtHappy Birthdayto all her studentsand to other teachers as well, and she pl
no restriction whatsoever on #ir subsequent use of the soA@®y not limiting their us
of those lyrics, she left her students and colleagues free to sing antHegamhBirthday
whenever and wherever thayanted to for the resdf their lives. That wayHappy
Birthday spread quickly and became immenselyylapand part of & public consciena
by 1901.

Nutt v. Nat'l Inst. Inc. for the Imp. of Memoi31 F.2d 236 (2d Cir. 1929), cited
Defendantsinfra at 20 n.23, is irrelevant. There a fundamental difference betwse
lecturing to a class and teaching students and other teachers a new song.
professor gives a lecture, he does noteexgis students to memorize it and repe
verbatim to all their family and friends fdhe rest of their lives. However, that
precisely what Patty Hill intended when she taughtHappy Birthdaylyrics to all he
students and to other teachérs.

In White v. Kimme]l 193 F.2d 744, 746-47 (9th 1Ci1952), the Ninth Circu

reversed the district court’s decision thihé author of a manuscript entitled “Gaeli

retained his common law copyright after pulbiingy the work, holding that “White cleaf
did not wish to publish Gaelic as a contrenally printed book . . . . His only appars

purpose was to enable any persons interestaibtain a copy of the manuscript.” T

®  There is no evidence that PaHill distributed copies of thHapr Birthdaylyrics to

her students. She most likely t_au%;ht the stinthem by telling them the words. Unc
the early versions of the Copyright Act, otngible copies of copyrightable works w
protected. White-Smith Music Pulid. Co. v. Apollo Cg.209 U.S. 1, 16 (190§
(perforated rolls used to produce music mayer piano were notopies under the
existing Copyright Act).

" Likewise, a doctor who distributes unmarkeopies of reprinted journal articles
patients does not expect them to republishattieles arllg/ more than he expects thej
o out and treat other patientSee Schellberg v. Empringhar86 F.2d 991, 99
S.D.N.Y. 1929) (no abandonment where docgmwded copies of journal article
patients for informational purposes).

JOINT SUPPLEMENTAL BRIEF
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facts inWhiteare very similar to the facts in thagase. Both authors @rided their works

to a fairly large number of peopl{enanuscripts given to 80 people\ivhite id. at 745)
Patty Hill taught the new song &l her students for manyegrs. Neither author plac
any limitations on whom the work was givem nor did they limit how the recipier
could use itid.at 745-46). Just as MWhite Patty’s act of teachingappy Birthdayto all
her students and teachers in training for mggrs divested her of any copyright she
in those new lyrics.

Patty’s overt acts of abandonmerdntnued long after she taught tliappy
Birthday song to all her studesyand other teachers:

(1) On August 15, 1934, Patty Hill told théew York Timeghat the use ¢
Happy Birthdayin the Broadway play‘As Thousands Cheer” was
“plagiarism on themusic’ of Good Morning but claimed no interest in t
Happy Birthdaylyrics (Ex. 34 at 591) (emphasis added).

(2) On August 15, 1934, thsBlew York Heraldreported that performance
Happy Birthdayin “As Thousands Cheer” ad the melody, but not t
words, of the song Patty Hill claimed as theirs. (Ex. 37 at 603).

(3) On August 27, 1934, Patty Hill tol@fime that she hadrio complaint to
make of the use of the wds because she long ago resigned herself to
fact that her ditty had becomeommon property of the natigh again
referring to performance dfappy Birthdayin “As Thousands Cheer” (E
90 at 1047) (emphasis added).

(4) In The Hill Foundation, Inc. v. Clayton F. Summy Colo. 19-377
(S.D.N.Y.) (1942), when The Hill Fountlan, on behalfof Patty and hg
sister Jessica Hill, sued Summy Co. &or accounting, the plaintiff assert
a claim under the tkeral copyrights folGood Morningonly, and neve
asserted a claim under any common law copyright toHdepy Birthday
lyrics. (Ex. 50).

Together, all these acts waelear and unequivocal declaoatthat Patty did not inter
to assert any copyright to tiappy Birthdaylyrics®
Any doubt that Patty Hill interetl to forego any copyright tdappy Birthdaywas

® The statements attributed Ratty in the articles are admists as statements against
unavailable declarant’s pecany or property interesSeeFed. R. Evid. 803(b()3(3?(A
Defendants do not argue othergyidout merely wishfully ssert without any analys
infra at 21, that the cited statents satisfy no hearsay exception.

JOINT SUPPLEMENTAL BRIEF
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eliminated when she admitted that shed aMildred intended to protect only th
copyright to the published workzood Morning(which copyrightDefendants concec

expired in 1949), and didot intend to protect thélappy Birthdaylyrics or any other

lyrical variation of the song: “we were nhtyying to protect ourselves in any waycept
as to publication at that timé Ex. 87 at 1024 (emphasis added). The only v
published at that time waGood Morning Ex. 87 at 1007 (“only the words ‘Go

Morning to All' were put in the book”). Tdt is why, when The Hill Foundation su

Summy for an accounting, isserted only the copyrights @ood Morning no claim was

york
pd
ed

D

made for an accounting under E51990 &1®8 because the Hill sisters knew those

copyrights didnot cover theHappy Birthdaylyrics? It is also why the Jessica H
complainedonly about theGood Morningmelody, not about thelappy Birthdaylyrics
when she sued Sam Harris and Irving Berlin for usiagpy Birthdayin “As Thousand
Cheer” without permission. Thdill sisters always intended farotect their copyright i
the Good Morningmelody but — as Patty herself atled — they also intended to sh
theHappy Birthdaylyrics with the public.

Defendants cannot erase these acts of abandonment from the record si
denying they exist. Instead, they try tontuse the Court by blurring the distincti
between Mildred’s and Patsy original joint work, Good Morning with Patty’s
derivative work,Happy Birthday® However, the record proves that Mildred and R
protectedonly their rights to their joint workGood Morning which was published
1893, 1896, 1899, and 1907, ndappy Birthday They are not the same sor{good
Morning was a joint work composed by Mildred and Patbhccording to PattyGood

? Although The Hill Foundation al%d that Summy Co. allowed others to use the “s
and dialogue rights” foHappy Birthday seeEx. 50 at 664, it complained thaly their
Good Mornlngcopyrlght was infringed. That copyright dndt include the new Iyrics.
neverasserted any copyright to thiappy Birthdayyrics.

9 Defendents’ predecessor, Summdy.,%udici_ally admitted that thédappy Birthday

lyrics — which Patty wrote — were addefier Mildred and Patty creatgdood Morning
x. 51 at 680-81. Defendants’ creative argsumﬂfrﬁrca at 14-15, that Mildred and Pa

co-wroteHappy Birthdayis contradicted by Summy Co.’s binding admission.

1 As defined in the Coprright Act, a “joirwork’ is a work prepred by two or mor
(footnote continued on following page)
JOINT SUPPLEMENTAL BRIEF
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Morning was one of the earliest songs they wrote together. Ex. 87 at Hadpy
Birthday was one of many lyrical variations tBalater wrote using the melody Mildrg¢
composed forGood Morning Ex. 87 at 1007. All those lyrical variations, includ

Happy Birthday were derivative work¥.

9%
o

ng

Patty’s acts of abandonmentlééppy Birthdayare remarkably similar to the fagts

in Egner v. E.C. Schirmer Music Ceal8 F. Supp. 187 (D. Mass. 19423jf'd, 139 F.2c
398 (1st Cir. 1943) (finding abandonment through failure to assert rightsyner, the

author of “The Caissons Go Rong Along” taught the song this fellow soldiers in 1908

so they could sing it to celebrate the reumof two portions of their Army regimend.
at 188. Soon thereafter, the song becamelwiaed throughout the military servide.
In 1917, John Philip Sousa used the songisnown composition, “The Field Atrtillel
March.” Id. The author never objected &ousa’s use of the song, whicanstituted g
practical abandonment . . . of his rights to a copyrighd. (emphasis added).

Sandler and Richard Robins, Inc. v. Katd.S.C.O. Bull No. 20, 1924-3
(S.D.N.Y. June 8, 1925), also is especiafigtructive. Sandler allegedly composed

y

D

the

words and music of a lament, called “Eili Eili,” in 1896. Ten years later, the song w

published by someone named Goldberg without identifying its author. The sor

authors with the intention that their cohttions be merged into inseparable
interdependent parts of a unitary wholgé7 U.S.C. § 101. The C_opyrlght Act ado

the common law concepf joint authorshipSee Richlin v. MGM Pictures, In&G31 F.3c
3)6))2 967 (9th Cir. 20085)(C|t|nlglaurel v. Smith220 F. 195, 199 (S.D.N.Y. 1915) (Ha

12« derivative work is a wik based on or derived from ole more already existir]
works.” CoPYRIGHT OFFICE CIRCULAR 14, COPYRIGHT IN DERIVATIVE WORKS AND
CoMPILATIONS 1 (Oct. 2013). “The copyright in a derivative work coverdy the
additions, changes, or other new materiappearing for the first time in the wo
Protection doesot extend to any preexisting materjaihat is, previously published
previously registered works or worksthre public domain or owned by athird partid’

at 2 (emphasis added). Likewise, underti®ac6 of the 1909 Copyright Act, “oOth

versions of . . . copyrighted works wheroguced with the consent of the proprietor

the copyright in such work, or works repubksl with new matter, sii be regarded &
new workssubject to copP/rlght under the provisions of this Act; but the publicati
any such new works shall not affect the forceardity of any subisting copyright upo
the matter employed . . . or be construed tplynan exclusive right to such use o

added).
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published several more timeser several years withouny authorship or copyrigl
attribution. In 1917, it was performed dugia concert at the Metropolitan Opera HG
in New York and soon thereafter becameyveopular in the Jewish community. T\
years later, Sandler authorized a publisteeobtain a federal copyright for him. T
publisher hired a composer to compose a panangement for the song and register
copyright in August ofl919. Sandler was later identified the author of Eili Eili if
articles written about the song.

On facts remarkably similar to this casiee court held that Sandler abandoned

copyright, holding, “it is to be regretted thaandler, if in fact he wrote Eili Eili, cannot

enjoy the fruits of his labor; but it is difiit to find that he did not, for many yea

acquiesce in the wide-spread publication of the sdnigl. (emphasis added). As in thi

case, there was some doubt whether Saadleally wrote the song in question (altho
Sandler at least produced a manuscript forEdi, whereas no manuscript ever has b
produced foHappy Birthday. Many years pasdebetween when each song was wri
and when the respective federal copyright&se sought. Both songs became immen
popular Happy Birthdayobtained far more widespread popularity). Both songs
published many times without authorshipampyright ownership attributed to anyo
Both songs were performed on the stageNew York, after which music publishe

sought to obtain federal copyrights forapo arrangements of them. Neither au

his

rs
thor

sought to protect his or her rights to teeng in question. Finally, the authors were

identified in articles about eadong (Patty Hill disclaimed awership of the song in t
articles written aboutlappy Birthday Sandler never disclaimexvnership of Eili Eili).

Thus, these overt acts of distributing #@ng and renouncing any interest ir
together with Patty relying only upon tod Morningcopyright without claiming an
copyright to theHappy Birthdaylyrics, make it abundantlglear that she intended f
Happy Birthdayto be outside the economic st and, therefore, abandoned
common law copyright she may havad to that song’s lyrics.

There is no evidence in tmecord — none — to supg Defendants’ argumernityfra
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at 16-17, that Patty and Jessica asserted “rightsfafpy Birthday To the contrary, the

evidence is overwhelming that tbely rights Mildred and Patty ev asserted, exploite

or protected were t&ood Morning (i) they publishedsood Morningat least four times$

but theynever publishedHappy Birthday (ii) they copyrightedGood Morning but not
Happy Birthday (iii) they kept others from publishinGood Morning but not Happy,
Birthday —which Patty herself admitted was “coramproperty of the nation”; and (i
they sued to protect their copyright@mod Morning butneverfor Happy Birthday and
after the copyright t&@Good Morningexpired in 1949, nobody has ever been sueq
infringing Happy Birthday

2. Patty Hill's Subsequent Acts Confirming Abandonment

The evidence that Patty Hill abandored/ copyright she may have hadHappy
Birthday is consistent with a mountain ofhetr evidence corrobdiag her intent tg
relinquish any copyright to thdappy Birthdayyrics:

(1) The Happy Birthdaylyrics were not publistte in either version ofSong
Stories(Ex. 1 at 9, 1 26; Ex. 2 at 51, | 26; Ex. 7 at 127).

(2) No infringement lawsuit was evdiled over the sale or use diappy
Birthday in the 1901 edition onland Educator(Ex. 8 at 212-213), ifell
Me a True Storyn 1909 (Ex. 10 at 217-218), ithe Elementary Worker aj
His Work in 1911 (Ex. 11 at 290), as sheet music published by (

d,

P

V)

1 fol

nd
Cabl

Company in 1912 (Ex. 13 at 492-493), @vlden Book of Favorite Songs

(Ex. 14 at 495-497), as sheet musicHarvest Hymnsn 1924. (Ex. 19 g
512), and as sheet musicGhildren’s Praise and Worshi(Ex. 21 at 5285°

(3) No infringement lawsuit was evdiled over the performance dflappy
Birthday in Girls About Townin 1931 (Ex. 35), irBosko’s Partyin 1932
(Ex. 25), inStrange Interluden 1932 (Ex. 26), irBaby Take a Bown 1934
(Ex. 30), inThe Old Homesteaith 1935 (Ex. 39), and iiVay Down Easin
1935) (Ex. 41).

(4) No infringement claim of @y common law copyright foHappy Birthday
was asserted in the omgl complaint filed inHill v. Harris on Aug. 14
1934 (Ex. 32 at 580-587) or in the amded complaint filed in that case
Jan. 28, 1935 (Ex. 36 at 594-601).

13 patty testified that she made it her busit be familiar with songs books publis
for young children, “especially thosethis country.” (Ex. 87 at 1018).
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(5) No claim for infringement was assedt under either 1990 or E51988 |

the complaint filed inThe Hill Foundation v. PostalTelegraph-Cable Co.

(filed Mar. 2, 1943) (Ex. 52 at 691-696).

These additional acts are fully consistent with Patty Hill's abandonment ¢
common law copyright she may have hadHappy Birthday they are equally consistg

with her vigorous protection @he federal copyright t&ood Morning The juxtapositiot

of these acts are overwhelming evidence that Patty intendéthfiy Birthday— unlike
Good Morning- to be outside the economic g/stand that she abandoned any com
law copyright to that song’s lyrics.

3. References to Jessica Hill anGood Morning Are Misleading

Faced with overwhelming evidence thRatty abandoned any copyright to
Happy Birthdaylyrics, Defendants now resort to a new argument: taasica Hill also
had to abandon the copyrighti@appy Birthday That sleight-of-hand is now the hear
their argument. Defendants aigptively assert that Mildred had a copyrightHappy,
Birthday, which Jessica inherited upon Mildredisath in 1916. In fact, Mildred had
copyright in theHappy Birthdaylyrics because that was tBes derivative work. Thus
there was nothing for Jessica to inheritniraMildred, and the issue of Jessic

abandonment is nothing more than a red heffing.

A4

f ar

nt

—

Mmon

the

of

no

asS

The parties agree th&ood Morningwas a joint work created by Mildred and

Patty some time before it was published in 18880d Morningwas one of the firs
songs the Hill sisters wrotegether. Ex. 87 at 100Happy Birthday on the other han

was a derivative work subsequently creabedly by Patty (assuming the Court acce

b1
,
pts

Patty’s testimony that she wrote thosedgji The summary judgment record includes

multiple admissions by Defendants that Pattyt Mildred, wrote theHappy Birthday
lyrics. See e.g, Dkt. 208 at 19:17-19 (“the lyricaere written byPatty Hill”); 20:18
(“Patty says she did it”); 33:18-25 (admittingathPatty, not Mildred, wrote the lyrics).

“ Defendants also arguefra at 16, that Jessica Hill licensethppy Birthdayto Summ?
Co. in 1934 and 1935. That is false.ithhanswer to the amended complainiTime Hil
Foundation v. Summy CoSumm)(I Co. judicially admitted it acquired only rights
“various piano _arrangements of the sardusical composition ‘Good Morning to All
from Jessica. Ex. 81 at 684-85 (emphasis added).
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Under the Copyright Act, eadtifferent version of a works a separate work, and
the copyright for either one does not coverdtteer. This conceptpplies even when the
original work was a joint work and the detive work was made by one of the original
joint authors. Thus, iAshton-Tate Corp. v. Rgs816 F.2d 516, 523 (9th Cir. 1990), the
Ninth Circuit held that an “author of a joint work dasst acquire an authorship interest
in derivative works that utilize pamf the joint work.” Likewise, inWeissmann V.
Freeman 868 F.2d 1313, 1317 (2d Cir. 1989), the@®@w Circuit reversed the distr|ct
court’s holding that both authors of a jowwbrk also shared copyrights in a derivative
work created by one author of the original wdske also Davis v. Bligd19 F. Supp. 2d
493, 501 (S.D.N.Y. 2005) (“non-participating-owner acquires no property rights in a
newly created derivative work”)Tilford v. Jones No. H-05-2989, 2006 U.S. Dist.
LEXIS 64729, at *8 (S.D. Tex. pe& 11, 2006) (prior interesh song is not sufficient to
declare joint ownership in derivative work).

Jessica has only the rights she inheritedMddred’s heir. Since Mildred had no
copyright to Patty’s derivative work, Jessabid not inherit a copyright from Mildred |n
1916™ and, thus, she had no interest in lt@ppy Birthdaylyrics to abandon. Jessica did

not abandon any rights she never fad.

> There is no admissible evidence to supfmefendants’ argument that either Patty or
Jessica received any royalties from ASCAP p%/ Birthday To b_eggn, Ex. 126, the
October 16, 1944, aSsignment agreement atty, Jessica, @iill Foundation and
Summy Co., refutes Defendahargument: it ex?resskyxcludesASCAP royalties — that
Is, Summy wasot required to share any royaltiesrin ASCAP (regardless of why they
were paid to Summy) ih Pa’%ﬂor}]essmad._at 1947 (1 6(a)). The other document they
cite, Ex. 60, the January 198nerican Familymagazine article, aims that Jessica wps
“supported by royalties from ‘Happy Birthday,” but dnbt sag that the royalties came
from ASCAP. The other assertion in thatticle, that “ASCAP reports that Happy
Birthday is very valuable to the ASCAP repertory,” is inadmissible hearsay withi
hearsay SeeFed. R. Evid. 805 (imbedded hearsayst separately fall within its own
hearsay exception). Moreover, ASCAP does ttobaite payment to any particular work.

'® Regarding Defendants’ last argument thar¢hare triable issues of fact on whether
Patty abandoned any alleged copyright to ltappy Birthdaylyrics, infra at 24, bott
Partles agreed the Court may decide disputedt of fact on that issue before a jury
rial of the remaining issues. Dkt. 2084at20-21 (Defendants) and 79:5-7 (Plaintiffs)

JOINT SUPPLEMENTAL BRIEF
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V. WARNER/CHAPPELL'S ARGUMENT

A. Patty and Jessica Exploited, Fought térotect, and Profited from the
Happy Birthday to You yrics

Happy Birthday to Yowas “written and composed by Patty S. Hill and Mildre(
J. Hill.” Ex. 50 at 664. Ndred and Patty jointly createithe song sometime betwsg
1889 and 1893. Ex. 87 at 100@Ratty’s deposition explains that while she was
lyricist and Mildred the composer, thedwvorked together closely in creatibtpppy
Birthday to Youand other songs from this time &t Patty explained that she &
Mildred “were writing” different versions ofGood Morning to All“practically every
day.” Id. at 1007-08. The collaborative natureMildred and Patty’s work is evide
throughout Patty’s testimonyld. at 1007-09, 1013-18. Similarly, when asked if sk
had seen Mildred and Patty working together @ood Morning to Alland Happy
Birthday to YouJessica testified that she “saw it so ofteld’ at 1031. Becauddappy
Birthday to Youwas a joint work, Mildred and Patgach held an undivided one-h

interest in both the melodsnd lyrics of the song.Richlin v. Metro-Goldwyn-Maye
Pictures, Inc.531 F.3d 962, 967 (9th Cir. 2008) (defig a joint work at common law);

Sweet Music, Inc. v. Melrose Music Cora89 F. Supp. 65559 (S.D. Cal. 196(
(noting default rule that each of two co-authbolds an undivided or®lf interest in th

joint work).'®

" See alsdEx, 87 at 1004 (“We were writing songs from 1889 to 189&1")at 1006
(“When my sister Mildred and | lgan the writing of these songs ....itJ; (“[W]e wished
the song to express theemland the emotions ...."I§J. (“We did not write them for

publication. We wrote them for theayp of children | wa teaching ....").

'8 Contrary to Plaintiffs’ contentiorafte at 12-13), the recordatains no evidence tha
Patt created&Hap,oy Birthday to Yoon her own. Patty and Jessica’s unrefuted testir
and not “fanciful Speculation”) demonstrataat both Mildred and Patty jointly create

ood Morning to Alin its various forms—lncludlngi%pp Birthday to Yow-and other
songs for their manuscript. Ex. 87 at 100d407-09, 1013-15, 1031Accordingly, Patty
and Jessica’s 1942 suit against Summy specifically allege# Birthday to You
was “written and composed by the said Pattidi®.and Mildred J. HIl.” Ex. 50 at 664.
Plaintiffs also are wrong on the lawAnte at 13. They draw false distinction between
derivative and joint works. Hir cases, however, show orthat a person may not clait
co-ownership of a derivative wotkat she took no part in creating.g., Davis v. Blige
419 F. Supp. 2d 493, 501 (S.D.N.Y. 2005). Beedusdred actively participated with
Patty in creating th&ood Morning to AlHappy Birthday to Yogombination, the siste
(footnote continued on following page)
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Mildred and Patty bgan exploiting their rights almost immediately. Mild
licensedGood Morning to Allto Summy, which published and copyrighted the sor
1893, 1896 and 1899, and she contracted foaeeshf the sales. Ex50 at 663-64, 17
at 1939-40. Patty taughtood Morning to Alland Happy Birthday to Youto
kindergartners and othéeachers, although befof@ood Morning to Aliwas publisheg
she was careful to tell them “specifically thmust never appear in print.” EXx. 87
1024. Patty was also careful to restricé thermissible uses of Mildred and Pat
works. Teachers were only to uémod Morning to All in its various versions, “fg
educational purposes with young childremd. at 1021.

Mildred died intestate in 1916. Ex. 80670. Because Mildred and Patty had
yet published or authorized the publication Hdippy Birthday to Yquthey shared
common law copyright in the songe(, the melody and lyrics). MSJ at 16-20.
Defendants previously explaiheJessica inherited an ingst in Mildred’s common la
co-ownership rights upon Mildred’sdth. MSJ at 17; Ex. 50 at 670.

Jessica fought to protect these rights. 19384, Jessica sued producer Sam H
and composer Irving Berlin for the unauthorized performandéapipy Birthday to Yo
in “As Thousands Cheer.” Ex. 32 at 580*87Patty and Jessiagere both deposed
that case. They testified as to the creatioB@bdd Morning to AlandHappy Birthday tq

Youand their limited awareness of unauthorinsds of these works. Ex. 87 at 1015}

1036-37. Patty explained that she “expectexdghblisher to look aftethat end of it.’
Id. at 1016, 1018. There is no testimony or ather evidence showing that either P

or Jessica intended irrevocably talamte the lyrics to the public.

jointly owned the new work. It is irrelemithat the melodé wasomposed first for a
different song, or that Patty wrote the lyrics lat8hapiro, Bernstein & Co. v. Jerry
Vogel Music Cq.161 F.2d 406, 409-10 (2d Cir. 1946 (com oser became the co-at
of a new work when his 1911 melody wasnmned with 1912 lyrics that he did not
write); Johnson v. Berryl71 F. Supp. 2d 985, 988 (E.Mo. 2001) (Chuck Berry and
Johnnie Johnson became co-owners éa work when they “both willingly

Ioa_rt|C| ated in the marriage of Johnson’s-pkisting tune with Berrg’s newly-created
yrics.”) (emphasis addedgge generallyL Nimmer on Copyright § 6.03.

19 Jessica alleged that the performances infringe@Gteel Morning to Alcopyright.
Defendants explain below whigis does not support Plaintiffs’ abandonment theory.
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In 1934 and 1935, Jessica granted Sumrmayritfhts to publish, copyright, and s
Happy Birthday to Yoas sheet music, in exchange &percentage of the list price
sales. Ex. 50 at 668-6Hx. 126 at 1939-43, 1947. Summy then published four musi
and two lyrical versions of sondt published the lyrical versions in December 1935
copyrighted them under registrations E51988 &51990. Exs. 43, 44, 48, 106. P
and Jessica’s foundation, the Hill Foundatiemed Summy in 1942. Ex. 50. T
Foundation asserted that Summy had exeedle scope of its license to publidhppy

Birthday to Youwsheet music by sublicensing the “sound and dialogue rights for the

the song”"—+e., the melody and lyrics—in movies aplhys. Ex. 50 at 666-70 (empha
added). The Hill Foundation sought an@atting from Summy for royalties receive
and demanded that Summy account for a percentage of the salddaypisBirthday tc
Yousheet musicld. at 673-74.

Patty and Jessica settled their suit agedwsnmy by transferring to Summy all
their respective rights iGood Morning to AllandHappy Birthday to Yau Ex. 126;se€

alsoExs. 113, 115. The settlement also pded for the Hill Foundation to receive ab

ell
for
cal
and
tty
he

use
SIS
o

A4

of

put

$11,000, which reflected a portion of Sugimroyalties for licensing the melody and

lyrics of Happy Birthday to Yoin movies and plays.€., the conduct that led to the s
in the first place). Ex. 126 at 1941, 1945-46¢ alsdoExs. 50 at 666-67, 51 at 683.
also entitled the Hill Foundatn to one-third of any recovery Summy obtained for
infringement ofHappy Birthday to Yau Ex. 126 at 1941-46. ®ilarly, the settlemer
provided for the Hill Foundation to receivone-third of any future royalties Sum
collected for licensingHappy Birthday to Yowwhich would include royalties fq
Summy’s continued licensing of thdappy Birthday to Yolyrics in movies and play
Ex. 126 at 1945-46Gee alsdx. 50 at 666-67.

The settlement did not affect the Hilb&ndation’s right to 10 percent of the

price for sales oHappy Birthday to Yowsheet music—including sales of sheet m

20 As co-owner, Jessica could authorize Sunhmgublish, copyright, and sell the song.

Meredith v. Smith145 F.2d 620, 621 (9th Cir. 1944).
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with lyrics. Ex. 126 at 194'&ee alsdEx. 50 at 668-69. Nor diit make Patty or Jessi
accountable to Summy for any rdiyas they received from ASCAP feétappy Birthday
to You Ex. 126 at 1947. ASCAP was Patty and Jessica’s “greatest protection a
unlicensed commercial use of the song.” &X.at 755. Jessica was “to a consider
extent supported by the royalties from ‘Happy Birthddgl"at 754%

B. Abandonment of a Common Lawor Statutory Copyright Requires an
Overt Act, and Not Just the Falure to Enforce One’s Rights

“[A]bandonment of copyright occurs only there is an intent by the copyrig
proprietor to surrender rights in his work®&M Records, Inc. v. Napster, In@239 F.3d
1004, 1026 (9th Cir. 2001). Abandonménust be manifested by some overt

indicative of a purpose to surrender the rights and allow the public to cejanipton v

Paramount Pictures Corp279 F.2d 100, 104 (9th Cir. 1960IpPlaintiffs bear the burde

of proving abandonmentCapitol Records, Inc. v. MP3tunes, LL&1 F. Supp. 2d 62
647-48 (S.D.N.Y. 2011). Plaintiffs incorrecttiraw a distinction between abandonm
of a common law copyright and ailmbonment under the Copyright ActAnte at 2-5

The same “overt act” requirement appliesesch instance. Plaintiffs cite, but do

comprehend, the very lathat makes this clear.SeeNat’l Comics Publ'ns, Inc. V.

Fawcett Publ'nsinc., 191 F.2d 594, at 597-98 (2d Cir. 19548¢e alsoMarvin Worth

Prods. v. Superior Films Corp319 F. Supp. 1269, 1273 (S.D.N.Y. 1970) (“Ag i

National Comics so here, there is no affirmative evidence of intention to aba
common law copyright ....")Bartlett v. Crittenden2 F. Cas. 967, 970 (C.C.D. Of

2L Summy was not required to share its pubhsbgalties with Patty or Jessica, but the

sisters were entitled se[%arately to a slohneriter royalties from ASCAP. Ex. 126 at
1947;see alsdx. 60 at 755

°2 Plaintiffs’ attempt to cabin the 1934 ah@35 licenses to piano arrangements without

lyrics, ante_at n. 14, fails for the reasortsosvn in Defendants’ summary judgment
papers, MSJ at 37. Plaintiffs’ %ort_rayaltbése licenses also is flatly contradicted by
what actually transpired after the lic&s were executed: Summy published and
copyrighted lyrical versions ddappy Birthday to YguPatty and Jéessica challenged
Summy’s licensing of the lyrics; and Patty alebsica resolved their dispute with Sun
by transferring to It the lyrical versions oftlsongs in exchange for a share of future
royalties derived from the songs.
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1849).

The “overt act” requirement is demding; findings of abandonment 4
uncommon. “Lack of action,” such as tlfe@lure to police one’s copyright throu
litigation or otherwise, is not enouglHdampton 279 F.2d at 104see, e.g., Rohauer
Killiam Shows, InG.379 F. Supp. 723, 730-31 (S.DYN 1974) (no abandonment whg¢
copyright owner failed to objéedo frequent television broadcasts of his film for
years),rev’d on other grounds551 F.2d 484 (2d Cir.9I’7). Courts have four
abandonment only in extreme cases, suchtese the owner intentionally destroyed
only copy of the videotape at issi#ggc. & S. Co. v. Duncarb72 F. Supp. 1186, 11
(N.D. Ga. 1983)aff'd in part, rev’d in part on other ground344 F.2d 1490 (11th C
1984), signed a letter stating that “he ‘reggay no ... copyright™ in his architectur
design, as required to enter the NlldTrade Center design competitiddravec v. Sunn
Isles Luxury Ventures L.C469 F. Supp. 2d 1148, 1178 (S.D. Fla. 2006), or emplo

copyright notice explicitly stting that a commodities wsletter was protected |

copyright only “through noon EST dhe 2d day after its releaséfadady Corp. v. Dean

Witter Reynolds, In¢739 F. Supp. 1392, 1395 n1398-99 (C.D. Cal. 1990).

C. Plaintiffs Have No Evidence ThatPatty Hill Abandoned Her Rights in
the Happy Birthday to You yrics

The record shows without exception thattyPantended to reta and exploit he
rights in theHappy Birthday to Yolyrics.

First, as a co-owner of the common laapyright in this sng, Patty was entitle
to share in the royalties and other benefitdedsica’s licenses with Summy to the ex
of Patty’s interest. These licenses aal Summy to publish, copyright, and dedppy|
Birthday to Youwsheet music in exchangerfa percentage of the list price for sales.
50 at 668-69; Ex. 126 at 1939-43, 1943%ummy published, copyrighted, and sold
versions ofHappy Birthday to Youn 1934 and 1935, twof which included thédappy
Birthday to Youyrics. SeeEx. 1 at 15-19; Ex. 43; Ex. 106; MSJ at 40-45. There

evidence that Patty ever disavowed her intaretite licenses. On the contrary, in 19
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Patty, Jessica and Summy reaffirmed Patty Jassica’s rights to a share of sheet music

sales, which would include sales of tHappy Birthday to Yoyublications with lyrics.

Ex. 126 at 1946-47. Courts routinely rely evidence of publication and registration

in

rejecting claims of abandonmereee.g., Fawcett191 F.2d at 598 (attempts to publish

a work are “conclusive evidence” of &ot’s intent to ret@ his/her rights);Judscoti
Handprints, Ltd., v. Washington Wall Paper Co., |n877 F. Supp. 1372, 13
(E.D.N.Y. 1974) (issuance dicense to publish workvith proper copyright notic
“indicates a positive and continuing purposentaintain one’s ghts”) (citation ang
internal quotation marks omittedMarvin Worth 319 F. Supp. at 1273 (that plain
copyrights “his own material during his lifetevis compelling evidence that he inten
his original work to be protected in every respect”).

Second, afteHappy Birthday to Yogheet music was published and the copy

registered in 1935, Patty dedicated sulisthfime and resources to enforcing her rig

/8

e

} ==

Liff
Hed

ight
jhts

in the Happy Birthday to Youdyrics through litigation inthe federal courts. She and

Jessica, through the Hill Foundation, jointheduSummy in 1942 to obtain a share of
royalties Summy received for licensing the lynmesmovies and plays. Ex. 50 at 666-
673. This undermines any claim that Pdttyreswore any effort to enforce [he
copyrights or otherwise intended surrender the rights tdHappy Birthday to Yau’
Sony BMG Music Entm’t v. Tenenbaud72 F. Supp. 2d 21233 (D. Mass. 2009ke€
also Paramount Pictures Corp. v. Carol Publ'g Grqugl F. Supp. 2d 329, 3i

the
70,

1]

B7

(S.D.N.Y. 1998) (rejecting abandonmenhdaemphasizing that Paramount “expended

substantial resources in enforcingatpyrights” in Star Trek properties).

Third, as part of the 1944 settlementhwSummy, the Hill Foundation negotiat
to receive $11,000, which reflected a shafr&ummy’s royalties for having licensed
melody and lyricsof Happy Birthday to Youn movies and plays; and one-third of &
future royalties Summyollected for licensingHappy Birthday to Yauwhich would
include royalties for use of tidappy Birthday to Yolyrics. Ex. 126 at 1941, 1945-4
see alsoExs. 50 at 666-67, 51 &83. Separately, Patty alseceived royalties for th
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public performance ofappy Birthday to YothroughASCAP. SeeEx. 60 at 755. Al
this compels the conclusion that Patty mewvgended to abandon her copyright in
lyrics. See, e.g.Mills Music v. Cromwell Music126 F. Supp. 54, 70 (S.D.N.Y. 19"
(no abandonment where author colleateghlties for the use of his song).
Plaintiffs have no proof that Patty comraitany overt act showing an intent
abandon her copyright interesefore 1944, when she transtd all of her rights t
Summy.  Plaintiffs argue abandonmebased on Patty teaching the song
kindergartners and other teachers. Thegecsgain conflate ahdonment with divestiv
general publication (which theaehing, in any event, was nggeMSJ at 18-19). Cour
have long held that teaching or performing 'engork publicly is not an “overt ac
showing an intent to abandafi rights in one’s work.See, e.gBartlett, 2 F. Cas. at 97
(no abandonment of commdaw copyright in manuscriptvhere author used it
instructing students and allowedidents to possess copies of’it) White v. Kimmell
193 F.2d 744 (9th Cir. 1952), is inapposiiecause there is no evidence that H
distributed_physical copies &fappy Birthday to Yad' and because Patty’s teaching

song—which did not constitute publication—svdrestricted both as to persons
purpose.” White 193 F.2d at 746-47.

Plaintiffs also rely on cites from threewspaper or magazinetates. Two of the

2 See also Nutt v. Nat'l Inst. Infor the Improvement of Memorgl F.2d 236, 238 (2d
Cir. 1929) (no abandonment where autpoblicly delivered lectures prior to
copyrighting them)Schellberg v. Empringham6 F.2d 991, 994 (S.D.N.Y. 1929) (no
abandonment where doctor distributed unmaxdages of reprinted journal articles to
patients for instructional purposes). Plaintifgempt to distinguish these authorities
unpersuasiveAnte,at 6.

* See, e. J,—Iose/. for Sick Children v. Medy Fare Dinner Theatre516 F. Supp. 67, 69
70 & n.3 ?ED a. 1980) 5p&rrmances of the playeter Panbetween its creation in
1904 and its copyright in 1928 dmbt constitute “publication”).

*> SeeEx. 87 at 1019 ﬂQ And you were emdiy willing that it should be used as
extensively as possible with children? A. In training only with permission and for
educational use, yes — where taldren were simply singing |t.”¥1d. at 1021 (“Q.
What did you expect them to do with it afieou had taught it to them? [objection] A.
Why, | expected them to use it fadecational purposes with young childrenit), at
1023-24 %\ But they then thought thevas no restriction placed upon their use?
[objection] A. Provided it was ith children and teachers.”).
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cites simply reference the allegations in Hi# v. Harris litigation, which was based ¢
the Good Morning to Allcopyright. Exs. 34, 37. Theitt cite is inadmissible hears
(Exhibit 37 is as well). Ex. 90. Therens evidence that Patty made the statemen{
Plaintiffs try to attribute to her in the thiaite; the author does nquote Patty or clair
to have spoken with herln any event, even if Plaiffs could show the third cite was
guotation from Patty (which they cannot), tluge would be hearsay that would

gualify for the statement-against-interesteption because Plaintiffs offer no evide
that Patty “perceive[d] and underst[oodletipotential consequences” of making
alleged statement. United States v. Hsja87 F. Supp. 2d 10, 15 (D.D.C. 200

Moreover, the alleged statement, if adsible, would show only that Patty W

“resigned” to the song being common prdpe(Ex. 90), not that she intentiona|

“relinquish[ed] [hef rights” in it. Covington Indus., Inc. v. Nichgl2004 WL 784825, ¢
*5 (S.D.N.Y. Apr. 12, 2004).

Plaintiffs also make mucbf the fact that the suigainst Harris and Summy we
explicitly based on th&ood Morning to Allcopyrights rather than th¢appy Birthday tc
You copyright. Under controlling law, the farel to pursue a common law copyrig
claim in theHarris suit (before E51990 was registeyext a federal claim in thBummy
suit (once E51990 was registered) is merm&ction or negative behavior, and not
“overt act” capable of demonstrating abandonmedampton 279 F.2d at 104Dodd,
Mead & Co. v. Lilienthgl514 F. Supp. 105, 108.(&N.Y. 1981) (abandonment cant
be premised on “[m]ere indon or negative behavior’Rohauer 379 F. Supp. at 736

Jessica’s and the Hill Foundation’s electiom base their suits on one valid 4

enforceable copyright that they ownedod Morning to Al rather than another valid

and enforceable copyright that they ownethgpy Birthday to Ygudoes not “overtly’

demonstrate an intent forever to relinquish their rights in the latter cop§ftight.

%% Likewise, Jessica’s failure tmase her 1943 claim at%airhlse Postal Telegraph-Cable
Co. on E51990 was not an “ovedt” of abandonmentContra ante at 12.

" Moreover, the fact that Patty and Jessiichnot identify E51990 in their complaint
against Summy proves nothing, given that slettlement of this litigation entailed an

(footnote continued on following page)
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Plaintiffs incorrectly assert that Patadmitted when deposed that she did
intend to protect thélappy Birthday to Yolyrics. In reality, Patty testified that befqg
Good Morning to Alwas first published itsong Stories for the Kindergartehve were
not trying to protect ourselves in any waycept as to publication.” Ex. 87 at 10
Patty’s intent is obvious because immediatedfore this, she explained that the of
teachers “were told specifically that itd,, the various versions @ood Morning to All

must never appear in print, that the book would be published and that they could 1

from memory write it down and publish it.1d. (emphasis added). This evidences
intent to_protect rights t&ood Morning to Alland its alternate versions, includiHgppy|
Birthday to Younot to abandon them.

Plaintiffs’ continued reliance oregner is misplaced as already shown in

summary judgment papers, at 20-21.Elyner, the plaintiff authorized publication of K

work before he copyrighted it; thad why the First Circuit affirmed.Egner v. E.C|

Schirmer Music Cg 139 F.2d 398, 399 (1st Cir. 1943). Plaintiffs have no evidenc
general or divestive publitan here. Any claim thaEgner holds that abandonment
shown by failing to object to unauthorizedesss foreclosed in this CircuitHampton
279 F.2d at 104 (distinguishiriggnerand holding that “lack of action” cannot support
abandonment defense$andler and Richard Robins, Inc. v. KdizS.C.O. Bull. No. 2@
1924-35, pp. 621-625 (S.D.N.Y. June 8, 1925h-edscure unreported order cited g
by the district court iregner—does not help Plaintiffs. It is not the law in the Ninth

Second Circuit§® White v. Kimmeltloes not help Plaintiffs either, for the reasons sH

accounting and future royalties for use dittliery copyright. Ex. 126 at 1939-40, 194
47. And Jessica could notevhave asserted a commiaw copyright claim in the
Harris suit because the court likely wouldvedacked pendent jurisdiction over the
claim, seeMaternally Yours, Inc. v. Your Maternity Shampc., 234 F.2d 538, 543-44 (2
Cir. 1956), and there was no diversity, Ex. 36@4. The fact that Patty (and Jessica)

vigorously protected their rights ®ood Morning to Aldoes not suggest that Patty (or

Jessica) intended to abandon their rightdappy Birthday to Yguwhich they also
exploited and protected and from which they also profited.

28 Langua%e irbandlersuggests that it turned on estoppel princiPEeeeSandIer
U.S.C.O. Bull. No. 20 at 25_(“E’_1_h_e defendtawho was gf_rsona ly known to Sandlef
continued to publish argkll Eili Eili in the honest belief @t it was a Jewish folk song,

(footnote continued on following page)
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above.

Finally, none of the other items in Plaffs’ “mountain” of acts that purported
corroborate an intent to abanddiappy Birthday to Yowactually supports abandonm
under Ninth Circuit law. Antg at 11-12. The failure to publish tiiappy Birthday tq
You lyrics alongside early publications &Gfood Morning to Allin no way indicates g
intent irrevocably to surrender their rightsHappy Birthday to Yau And it is not af
overt act, in any event. It is simply a failure to act. Likewise, the failure to

infringement suits for unauthorized usedHaippy Birthday to Yoalso “was at most lac

of action,” which does not satisthe overt act requirementdlampton 279 F.2d at 104.

Plaintiffs have no evidence that Patty Hill ewgas_aware of the unauthorized uses
cite. MSJ at 19-20.

D. Plaintiffs Have No Evidence That Jssica Hill Abandoned Her Rights in
the Happy Birthday to YouL.yrics

Even if Plaintiffs were able to shotkat Patty Hill abandoned her rights, wh
they cannot, there would be no legal significatmeéhat fact absent proof that her
owner, Jessica, equatipandoned her rights. The evidence proves the oppbsite.

The record is replete witavidence that Jessica intendedretain and exploit th
rights she inherited in thdappy Birthday to Yolyrics, and that she had not relinquis
these rights before transferring themS3ammy in 1944. Jessica licensed Summy
rights to publish, copyright, and sélappy Birthday to Yosheet music in exchange
a percentage of the list price for saleBx. 50 at 668-69; Ex. 126 at 1939-43, 19
Summy did just this, securing registrations E51988 and E51990. This al

without a word of ﬁrotest or complaint framm who now claims to be its author.”).
Plaintiffs cannot show detriemtal reliance or estoppel.

29 Summy obtainetiappy Birthday to Yofrom both Patty and Jessica Hill, so Plaintii
must prove that both of these sisters committiedovert act” demonstratlnP an intent |
surrender their respective rights in the soh%lther Patgl nor Jessica could relinquish
the other sister’s rightsDavis v. Blige 505 F.3d 90, 100, 103-104 $2d Cir. 200v9ung
Moneal Entm’t, LLC v. Digerati Holdings LLQ012 WL 5571209, at *7 (C.D. Cal. Noy
%5id2 %2) (“[A] co-owner In copyright mayot transfer away more rights than he
olds.”).
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compelling evidence thahere was no abandonmeritawcett 191 F.2d at 598Judscott
377 F. Supp. at 1378)arvin Worth 319 F. Supp. at 1273.

Jessica also enforced her rightdHappy Birthday to Yoand/orGood Morning to

All, through litigation. She sued a famous&itway producer in 1935 and her fami

V'S

longtime publisher in 1942. Ex. 1 at 14;.B32; Ex. 50. These are not the act$ of

someone who intends to give up her rightgh public. Jessica*aggressive litigatior
campaign” belies any suggestion she “foresvang effort to enfare [her] copyrights G

otherwise intended to surrender the rightsGodd Morning to Allor Happy Birthday tq

You.” Tenenbaum672 F. Supp. 2d at 238ee Carol Publ’'g Groupll F. Supp. 2d at

337.

Moreover, the Hill Foundationyhich acted on Pattynd Jessica’s behalf, settl

its suit against Summy in exchange fam $11,000 paymenbased on the royalties

Summy had collected in licensing the melody and lyot$lappy Birthday to Youn
movies and plays, and a one-third shararof royalties Summy received in the future
a result of such license€&x. 126 at 1941, 1945-46ee alsd=xs. 50 at 666-67, 51 at 6§

Jessica also received, and was “tcoasiderable extent supported bidappy Birthday

—

=

A4

ed

> as
83.

{

to Youroyalties, Ex. 60 at 754-55, further demonstrating the absence of an intent

abandonMills Music, 126 F. Supp. at 70. Plaintiffs’ purported evidence of abandor
Is unavailing also for the reasons shown above.

E. In the Alternative, There Are Triable Issues on Abandonment

For the reasons stated, Plaintiffs’ abandentrtheory fails as a matter of law.
the Court disagrees, however, the Courtstmesolve the abandonment issue durif
bench trial, and not on summary judgmentiegi the substantial evidence that nei
Patty nor Jessica intended to abandon their right&ppy Birthday to Yau

Respectfullpubmitted,

Dated: June 15, 2015 WOLF HALDENSTEIN ADLER
FREEMAN & HERZ LLP

By: /s/ Betsy C. Manifold
BETSY /C MANIFOLD
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