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l. INTRODUCTION
Defendants’ response to Plaintiffex parte motion concedes two importa

points:first, that the 1922 publication é¢fappy Birthday without a copyright notig
extinguished any copyright to the work the publication was authorized; a
second, since whether Summy was authorizedpermit the 1922 publication is

most a disputed factual question, they @oe entitled to summarypdgment in their

favor. Dkt. 226 at 2:13-22, 6:16-17. Dedants’ “own dirty hands” argument tl
Summy may not have been autlzed to permit Cable to publistiappy Birthday in
1922 and their hypothetical suggestion tlkatmmy may not hee done so def
common sense.ld. at 1-2. More importantlypboth arguments are complet
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inconsistent with all the evidence before fGourt. They should be rejected without

any more delay.

Defendants’ desperate attempt to avdhe preclusive effect of the 19
publication rings hollow. Had Sumntgied to enforce a copyright tdappy Birthday
— something it never did — after perrmgi Cable to publish the song withou
copyright notice in 1922, it never wouldr could have denied possessing
authority to do so. Summy, which waeconomically benefiting from the 19
publication (and presumably sharing thabreamic benefit withPatty and Jessica
was estopped to deny it was authorized by Patty and Jessica to use th
Defendants, who obtained whatever limirgghts they may have to the song w
they acquired Summy (as it then existed) in 1988, have no greater rights than
had. Defendants cannot credibly make ajuarent that Summy itself could not h;
made.

All the evidence, including the 1922 smoking gun, overwhelmingly
conclusively proves that Defendardo not own a copyright to thdappy Birthday
song, but merely to specific piano arramgats. By no later than 1922, there
longer was any question that the sondpiged to the public. The Court sho
declareHappy Birthday to be in the public domain, just as Patty Hill recognized
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her ditty was common property of the nation.
. LEGAL ARGUMENT
A. Defendants’ Response Makes Two Important Concessions

In opposing Plaintiffs’ex parte application, Defendants have conceded
critically important pointsFirst, they concede PlaintiffS'egal argument that th
1922 publication oHappy Birthday, which did not include the requisite copyri
notice, extinguished the copyright to theng (if Summy was authorized to per
Cable to publish the song in 1928e Dkt. 226 at 1-2. 17 U.S.C. §'%Bection 1§
of the 1909 Copyright Act unquestionably required the notice to include the
“Copyright” or its equivalent as well asdlyear of first publication and the name
the author of the copyrighted work7 U.S.C. 8§ 18. The 1922 publication kdppy
Birthday unquestionably did not includaof the required informationSee Exhibit
C, page 20 to the Declaration of BeGyManifold in Support of PlaintiffsEx Parte
Application (“Manifold Decl.”) [Dkt. 225-3] Because the strigtotice requiremen
of the 1909 Copyright Act were not met @hthe song was published in 1922,
legal matter it “wadnterjected irrevocably into the public domain.” Twin Books
Corp. v. Walt Disney Co., 83 F.3d 1162, 1165 (9th Cit996) (emphasis adde
Defendants do not dispute that legal principle.

Second, Defendants now concede that in light of the 1922 publicatiq
Happy Birthday without a copyright notice, the Court cannot enter sum
judgment intheir favor. Dkt. 226 at 6. Aceding to Defendants, the 19

publication extinguished any copyright k@appy Birthday if Summy was authorize

to permit Cable to publish itSee id. at 1. On that dispositivéactual question
Defendants do not offer any evidence tpgort their speculation that Summy n
not have had authority from @aHill and Jessica Hill to permit Cable to publish

! As Defendants have conceded,opyright was not obtained unless the w

was published with the requisite notic¥vhat was necessawas publicatiorwith
notice.” Dkt. 208 at 7:24 (emphasis added).
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song in 1922. According to Defendants, the record is “at most” inconclusive
factual question they have tried to raiSeeid. at 1. Thus, even if the Court werg
accept Defendants’ hypothetical argumentcannot grant summary judgment
Defendants’ favor. See L.R. 56-3 (material facts nsti be controverted “K
declaration or written evidence”).

In light of Defendants’ concession that the 1922 publication withou
required copyright notice would have teguished the copyright if Summy w
authorized to license the song to Cable, dime-sided factual record now before
Court entitles Plaintiffs tgudgment in their favor.See Supplemental Declaration

Betsy C. Manifold in Further Support of Plaintiff&x Parte Application (“Supp}

Decl.”), 11 6, 7.

B. Summy Was Authorized to Permit Cable to Publish the
Good Morning and Birthday Song in 1922

Defendants theorize that Summy may hatve been authorized to licel
Good Morning after Jessica renewed thagamal 1893 copyright foiSong Sories,
which includedGood Morning, in 1921. Dkt. 226 at 1:23-2:11. To support t
argument, Defendants contend thaim®wy did not own the copyright tblappy
Birthday in 1922.1d. But the relevant question vg8ho had the right to publish t
song, not who (if anyone) awed the copyright in 19220n that relevant questic
the record belies Defendants’ idle specolatiit is abundantly clear that Summy
authority to publisnGood Morning — both the melody and thgrics of that song
after Jessica renewed the copyright.

Most importantly, when the Hill Fountdlan sued Summy on behalf of P3

2 As Plaintiffs explained in their opening brief, the author of a compilation

as theEveryday Song Book forfeits the copyright of @other author’s individual wo
by including that work in the compilationitivout a copyright notice. Dkt. 224 a
(citing New York Times Co. v. Tasini, 533 U.S. 483, 4895 (2001), andVilton H.
Green Archives, Inc., v. BPI Communs., Inc., 378 F. Supp. 2d189, 1195-97 (C.L
Cal. 2005)). Defendants have ndged any contrary authority.
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and Jessica in 1942, they allegba@t Summy continued to publisbong Sories,
including Good Morning, with their consent after ggica renewed the copyright
1921. Ex. 50 at 665Patty and Jessica “acquiescedhia continued publication a
sale by said Summy of the bookSofg Sories for the Kindergarten and Song
Sories for the Sunday School] . . . under the renewals of copyrights’) (emphasis
added). Summy — Defidants’ predecessor — admittednasch in its answer; indee
Summy claimed to own the song both efand after Jessica renewed the copyr
Ex. 51 at 681 (Subsequent to the renewal of the several copyrights’ by Jessica Hill
Summy “by agreement with the said P&styHill and Jessica MHill, received fron

said Patty S. Hill and JessidA Hill at least all of theright, title and interest iIn

respect of said books or works . as had theretofore been granted” in 1893 ang
1899) (emphasis added). Having admitted thatvned the works both before 3
after Jessica renewed the copyrights in 1&inmy could not possibly have den
being authorized to permit Cable to publiStod Morning.

Defendants also theorize that Summy may have been authorized to lice
the Happy Birthday lyrics in 1922. Dkt. 226 at 3:5-7. The record belies
speculation as well. As Plaintiffs havengenstrated many times already, there
no copyright to thédappy Birthday lyrics in 1922, since Patty had givdrose lyrics
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to the public by teaching them to heudgnts and fellow teachers many years earlier.

Therenever has been a claim — not by Patty, bgtJessica, not by Summy, and
by Summy’s successors — tlaty use or performance étappy Birthday infringed
any copyright to those lyrics. That is equally true for actions commebefede the
copyrights in question were registdrin 1935 and for actions commencaftier
those copyrights were registere8ince the lyrics — Patty’s derivative work that

3 All numeric exhibit references are tceetlloint Appendix filed by the parties
support of the cross-motions for summary judgméee Dkts. 187-194.

4 The 1935 action over unauthorized usélappy Birthday wasJessica M. Hill

v. Sam H. Harris, Equity No. 78-350 (S.D.N.Y. 193%Exs. 32 & 36). Jessica d
(continued...)
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later created using th@ood Morning melody — was in th@ublic domain, Summ
did not need authorization from Patty &@ssica to permit Cable to include th
lyrics in theGood Morning and Birthday Song.”

As the song’s publisher (or, if Sumniy to be believed, its owner), Sum

(...continued)
not allege that singing thidappy Birthday lyrics infringed any copyright, only th
playing theGood Morning melody infringed the 1893 copyright.

The post-1935 actions includée Hill Foundation, Inc. v. Clayton F. Summy
Co., Civil N0.19-377 (S.D.N.Y. 1942) (Ex. 50The Hill Foundation, Inc. v. Postal
Telegraph-Cable Co., Civil No. 20-439 (S.D.N.Y. 1943) (Ex. 52F]layton F. Summy

Co. v. McLoughlin Brothers, Inc., Civil No. 30-284 (S.D.N.Y. 1945) (Ex. 5%);
Clayton F. Summy Co. v. Louis Marx & Company, Inc., Civil No. 30-285 (S.D.N.Y.

1945) (Ex. 56); andlayton F. Summy Co. v. Paul Feigay and Oliver Smith, Civil
No. 34-481 (S.D.N.Y. 1946) (Ex. 57pece Dkt. 190. In all those later actions, cla
were asserted only undéire 1893 copyright to th&ood Morning melody. None g
the later actions asserted any claim unthe 1935 copyrights or that any ot
copyright was infringed by performing or using tdappy Birthday lyrics.

If, as Defendants insist, the 1935 copyrights coveredHagpy Birthday
lyrics, it defies logic that nmfringement claim was assertatter those copyright
were registered whadappy Birthday was used or performed without permission

> Even if the Court were to acceptfBredants’ theoretical argument that Sun

was not authorized to use tlappy Birthday lyrics in 1922, it still must gra
summary judgment in Plaintiffs’ favor. Thers no evidence in the record t
Summy later obtained any rights to those lyrics from Patty or Jessica.
contrary, the rights conferred by Jessicd934 and 1935 welanited only to pianc
arrangements of the common melody share@&byd Morning andHappy Birthday
— the musical composition variously known by either of those titles — andotl
include theHappy Birthday lyrics that distinguished the two son&se Ex. 50 at 66
(“granted to [Summy] a number of licendes the publication, sale, and performa
of various piano mangements of the song variously entitled ‘GOOD MORNING
ALL’ or ‘HAPPY BIRTHDAY TO YOU’); and Ex. 51 at 684 (“Jessica . . . s
assigned and transferred to [Summy] varipiso arrangements of the said mus
composition “Good Morning to All’”). Jessica’s limited transfers — coveriogly
piano arrangements of the common meledgid not give Summy any rights
Patty’s lyrics.
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was fully authorized tgoermit Cable to publish th&ood Morning melody in
combination with theHappy Birthday lyrics — which were already in the puk
domain — in theEveryday Song Book in 1922. Summy certainly claimed the righ
do so, and Defendants have no reasafetty their predecessor’s own claim.

C.  Other Evidence Confirms That Summy Did Permit
Cable to Publish the Song

Finally, Defendants observe that Summgy or may not have given Cab
permission to publish the song in 192Zheir equivocal speculation on this pd
consists of these six words: “whether wlammy’s authorization or not.” Dkt. 2

)ic
[ to

e
int
6

at 3:25-4:1. Defendants also theorize tli#ble’s copyright applications or the

deposit copies foiThe Everyday Song Book might shed additional light on t
question.d. at 4:15-17. All of that speculation igasily swept aside by even m
evidence that Plaintiffs have collected i thort time since they first learned of
1927 publication.

To begin, Cable’s copyright applicatiomglude no relevant information. Tr
and correct copies of the applications féable’s two copyrights are attached
Exhibits | and J to the Supplemental deation of Betsy C. Manifold filg
concurrently herewith. Th&ood Morning and Birthday Song is not mentioned ¢
described in either of therifhey do not provide any badior Defendants to deny
refute what the 1922 publication saysatttsummy permitted Cable to publish
song in 1927.

In addition, Plaintiffs recently obtainembpies of the second, fifth, and si
editions of The Everyday Songbook. Those editions areoavincing evidence th
Summy authorized Cable to publish tGeod Morning and Birthday Song in 1922

° Defendants offeno relevant evidence on this questitmhat 4.

! It is unknown why Defendants didot obtain these copyright records

themselves in the two years thbgve had the 1927 publication dfie Everyday
Song Book.
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As Plaintiffs noted in their opening brief, the first edition Tdfe Everyday Song
Book, published in 1916, did not include tli#good Morning and Birthday Song.
Plaintiffs now know that the song appeafedthe first time in the second edition
the songbook, which was published in 198 Supp. Decl., Ex. R. Cable include
the song in the 1921 second editiefthout Summy’s permission to do sad.
Thereafter, Summy granted Cable permission to us&abd Morning and Birthday
Song, and therefore it appeared the fourth edition, pblished in 1922, with th
legend “Special permission through desy of The Clayton F. Summy CoSke
Manifold Decl., Ex. C. The song was ianded in the fifth and sixth editions ®he
Everyday Song Book, published in 1922 and 192%jth the same legendee Supp
Decl., Exs. G, H. And it also apgred in the fifteenth edition dhe Everyday Song
Book, again with the same legendone of these editions oThe Everyday Song
Book included a copyright notice for tlt&od Morning and Birthday Song. 1d.

That theGood Morning and Birthday Song appeared in the second editior
The Everyday Song Book without the legend but later appeared in the fourth
subsequent editions with the legendcmnvincing proof that Summy authoriz
Cable to publisttsood Morning and Birthday Song (and to do so without a copyrig
notice) in 1922 and thereafter. As publisherSohg Sories, Summy apparent

8

As identified in the Manifold Supecl., Ex. K is the deposit copy of the

1921 edition ofThe Everyday Song Book, the work covered by Reg. No. A624750,

The copyright stamp for A624750 appeargstmnthird page of Ex. K. The deposit
copy is thesecond edition of that work, published in 1921 but without the “speci:

permission” legend. In their response to Plaintiésparte application, Defendants

speculated that the deposit copy mightridermative on whether Summy permitte
Cable to publish the song. They were eoty but not in the way they thought. Th
change from the second editi (without permission) 16921 in the deposit copy to
the fourth edition (with permission) t922 cuts off Defendants’ speculative
argument.
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learned of Cable’s original inclusion &ood Morning in 19217 Shortly thereafte
Summy permitted Cable to publish the sopggsumably for a licensing fee, wh

r
ch

Summy would have shared with Pattydalessica as their publisher. Summy, Patty,

and Jessica had a strong incentive to pe@uoad Morning to be published together

with the Happy Birthday lyrics, as sheet musiweith the immensely populddappy
Birthday lyrics (which already were in éhpublic domain) would be far mg
valuable than sheet music with only tdeod Morning lyrics.

Beginning in 1922, th&ood Morning and Birthday Song was included imThe
Everyday Songbook with the legend indicating Sumrsypermission. The chan
from the second edition to the fourth edliti by the inclusion of the “spec
permission” legend eliminate all doubt whetl&immy, in fact, gave permission
Cable to publish th&ood Morning andBirthday Song, in the fourth edition offhe
Everyday Song Book in 1922. Significantly, Summy mer objected to publication
the songwithout a copyright notice, and it was included that way in multi
editions ofThe Everyday Song Book published over many years.

Indeed, The Everday Song Book was not the first time Summy permit]
another publisher to us&ood Morning. In 1923, Summy authorized Hall
McCreary Co. (“H & M”) to includeGood Morning in The Golden Book of Favorite
Songs (rev. ed.) with the legend “Used Ipermission. Copyright by Clayton

’ Patty relied upon Summy not just to publi€®wod Morning, but also t

monitor for unauthorized publication ofetlsong. When Patty was asked inlthi v.
Harris litigation if she was aware ainy other publication oGood Morning, she
deferred to Summy to the answer the question:

With my permission, no — | should thiglou would have to refer that to the
publishers [Summy] because they kepteay close track on it personally so
that | can’t tell you that.

Ex. 87 at 1018. As they have done otherets, Defendants paraphrased only the
part of Patty’s answer out of conte®ee Dkt. 226 at 4:9.
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Summy Co." Supp Decl., Ex. LSummy was profiting from other publishers’ u

of the work. Notably, Summy, Cabland H & M were all Chicago mus

publishers. It is simply implausible that two different Chicago music publi
would falsely claim to hav&ummy’s permission to publisBood Morning. The
obvious conclusion to draw is that both had Summy’s permission to do so.
.  CONCLUSION

For the reasons stated above, Rifisnrespectfully submit that thigx Parte

Application should be granted. The Cobwhould: (i) enter an Order permitti
Plaintiffs to supplement the record with the newly-disged evidence th

Defendants “misktakenly” withheld duringiscovery; (ii) consider the newly-

discovered evidence in ruling on the pmigdcross-motions for summary judgme
and (iii) enter summary judgment in Riaffs’ favor on the basis of the new
discovered evidence that proves conclusively Hhaipy Birthday has been in th
public domain since no later than 1922.

Dated: August 5, 2015 WOLF HALDENSTEIN ADLER
FREEMAN & HERZ LLP

By: /s Betsy C. Manifold
BETSY C. MANIFOLD

FRANCIS M. GREGOREK
gregorek@whafh.com
BETSY C. MANIFOLD
manifold@whafh.com
RACHELE R. RICKERT
rickert@whafh.com
MARISA C. LIVESAY
livesay@whath.com

10 The copyright “notice” inThe Golden Book of Favorite Songs did not include
the date of first publication, and theredawould not have protected any copyright
that work. See 17 U.S.C. § 18 (required notice must incluiashter alia, year of first
publication of the copyrighted work).
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