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l. INTRODUCTION
In a last-ditch attempt to protbey own the copyright tblappy Birthday not

just specific piano arrangement @bod Morningdone by Preston Ware Orem,
employee-for-hire of Clayton F. Summy Q6Summy”), Defendants have asked
Court to consider some Britiscopyright records as support for their argument
Ex. 106 is a copy of the work depositavith the registration for E5199

an
the

that
0.

Notwithstanding that discovery closed owelear ago on July 11, 2014, Plaintiffs

were only recently given access to thetiBn copyright records on July 13, 20
along with approximately 200 gas of additional documents that Defendants ¢
to have failed to produce by “mistake.”

If the Court accepts Defendants’ explaaatithat they origially sought thg
British copyright records in 2013 but warasuccessful in obtaining them until a

15,
[aim

1%

fter

the summary judgment hearirtgvo years later, their dperate, thirteenth-h
argument is irrelevant and insuffecit for at leasthree reasonsFirst, even if th
Court were to consider the British records and accept the new evidence as

ur

roof «

what was deposited in the United States Copyright Office with E51990, it ¢annot

inform the Court’s determination of theoge of that copyright (regardless of
“words” or “text” may have been prirdeon the sheet musibecause, like Ex. 1
the British copy does not include PaHill's name on it, and she ithe person whg

Defendants insist wrote the lyricSSecond the evidence Defendants now offer

prove that E51990 covered tiappy Birthdaylyrics is squarely contradicted
other evidence already inghrecord, including Defendants’ own prior admission
Mr. Orem (whose name also is not on. HX6 or the British copy) did not wr
them. Whatever “text” may have beewcluded in the deposit copy, E51990 —
copyright for the piano arrangement doas a work-for-hireby Mr. Orem a
Summy’s employee — could not possibly haesered the lyrics since they waret
written by him Offering more evidence to prowghat “text” was printed on th
sheet music is merely a distracting sideshow.
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Third, and most importantly, the scopeE$1990 (as well athe abandonme

issue on which the Court recently ordeseghplemental briefing) is rendered moot
the 1922 publication of th&ood Morning and Birthday Song The Everyday Song

Book which is presently the subject of Plaintifist parteapplication: Dkts. 224
225. For the reasons explained in Plaintifg’ parteapplication, the publication
the Good Morning and Birthday Song 1922, with perngsion from Summy by
without the mandatory copyright noticésee Dkt. 225-3 at 20), extinguished &
possible copyright.See Twin Books Corp. v. Walt Disney &8 F.3d 1162, 116
(9th Cir. 1996). Thus, regardless of theme of E51990, and vetther or not Patf

Hill abandoned any copyrigishe may have had to tikappy Birthdaylyrics before

that narrow copyright was registered, when @wmod Morning and Birthday So

was published with Summy’s permission uthout a copyrighnotice in 1922, the

lyrics entered the public domain foreviraving nothing for Summy to copyright
1935 except the specific piano arrangemgohe by Mr. Orem. Indeed, the 19
publication of theHappy Birthday lyrics, as authorized by Summy, withou
copyright notice conclusively endise case in Plaintiffs’ favor.

. LEGAL ARGUMENT

A. Defendants Should Not be Permitted to Supplement the Record
Because They Hid Their Searclof the British Copyrights

No party has aight to supplement the summapydgment record. Rathg

whether to permit a party to supplement the factual record on summary judgm

matter in the Court’s discretioBee Bell v. City of Los Angel&35 F. Supp. 2d 836,

848 (C.D. Cal. 2011) (Matz, J.) (citingetz v. Trainer Wortham & C0610 F.3¢

! The Court heard oral argument on fupplemental briefing on July 29, 2(

and has taken the matter undabmission. Dkt. 229.

2 In the interest of brevity, Plaintiffaill not repeat their argument here. 1

Court is respectfully referred to Plaintiffiex ParteApplication and Plaintiffs’ Reply

in Further Support of ThekEx ParteApplication. Dkts. 224, 225, 232, and 233.
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1169, 1171 (9th Cir. 2010)). Because Defants hid their efforts to obtain f{
British Library records throughout discovetlig Court should exercise its discret
to preclude them from supplementing the record now.

In the Declaration of Kelly M. Klaugh Support of Defendants’ Motion f
Leave to File Supplemerntgvidence, Dkt. 223-1,ubmitted on July 23, 2015 (mg
than a year after the close of discoveny July 11, 2014), Mr. Klaus descril
Defendants’ effort “in the fall of 2013” “teequest an official copy of the depd
copy ofHappy Birthday to Youthat the Clayton F. $nmy Co. deposited [in Gre

Britain] in 1935” from the British Library.Dkt. 223-1 at 1:11-15. According to Mr.

Klaus, in November of 2013, Defendantsrevenformed that the British Library sti
was “unable to locate the Bst Library’s deposit copy dflappy Birthday to You
Id. at 1:18-20.

Throughout discovery, Defendants kheld information about their new
disclosed effort to obtain thBritish Library deposit copy oHappy Birthday On
June 3, 2014, Plaintiffs took the depamitiof Thomas J. Marcotullio, Esquire, V

he
on

Dr
re
Des
Sit
at

hff

y_

ce

President of Mergers and Acquisitions i&Warner Music Group, whom Defendants

designated as the person most knowledigean the copyright applications f
E51988 and E51990, including the work defeas with the Copyright Office fq
those two copyrights. Mr. Marcotullio t&#fsed for approximately seven hours.
was asked, in particular, what effofefendants made to obtain a copy of
deposit copy for E51990. Althugh he had no first-hand knosdge of the search,
answered as follows:

| spoke with Jeremy Blietznal others at Warner/Chappell. |
understand, | think, | believe wenay have received this in
connection with our request frometiCopyright Office. In any case
they conducted an extensivewvestigation of their records,
including microfiche files that theliad, hard copyiles that were

retained by Warner/Chaplheand other digital files that they had
already copied and pdf'd into a da file. So they went through a
fairly extensive review of those teaials including with respect to
the copyrights, the Hills, Sumniyrchard and otherwise, in
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addition as | mentioned earlier trequests to the Copyright Office.

Dkt. 192-1 at 1368 (Tr. Marcotullio, at 14422). The effort described by Mr. Klgus

in his declaration allegedly tooglace approximately seven monthsfore Mr.
Marcotullio was deposed, bir. Marcotullio did not mention the British Library
the British Copyright Office at any time dung his seven-houdeposition. In fac
Defendantsever disclosed any attempt abtain the British Library copyof this
hotly disputed document at any time during discovery.

The Court should exercise its discoetiby refusing to qaplement the reco
when doing so would reward discoverpuge. Here, Defendantwere asked
identify their efforts to locate a copy ofettwork deposited with the application

E51990. When asked point-blattkkdescribe Defendantsffert to locate the depos

copy, Mr. Marcotullio, their only Rulé0(b)(6) designee, never mentioned
British Library search.

The Court has wide latitude in pding to such discovery abusd3ahl v.
City of Huntington Beaci84 F.3d 363, 367 (9th Cir. 18P That discretion includs
the power to exclude evidence thawould unfairly prejudice an opposil
party.” Unigard Sec. Ins. Co. v. kawood Engineering & Mfg. Corp82 F.2d 363
368 (9th Cir. 1992) (excludingestimony for failure tgrovide discovery) (citin
Campbell Indus. v. M/V Gemjn619 F.2d 24, 27 (9th Cid980)). The failure t
timely provide documents or information prejudices the propounding party’s
to prepare its case.

That Defendantseventually produced the British copyright records

3 Unfortunately, this is not Defendants’ only discovery abuse. As the Cg

aware, Defendants failed to disse the 1927 publication of tl@ood Morning an
Birthday Songn The Everyday Song Bo@k5th ed.) until July 13, 2015. Dkt. 226
5-7. Defendants claim it was a “mik& to withhold that smoking guior two years
Id. Defendants have not explained whsttbrucial evidence was not included g
privilege log if they “mistakenly” beliewk it to be subject to the work prod
doctrine.ld. at 6-7. Plaintiffs have reserved all their rights in that respect.
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information about the British Libraryearches does not cure the prejudicé to
Plaintiffs. A last-minute tender of documents (such as here) does not cure the
prejudice to the party seeking discovelorth American Watch Corp. v. Princess
Ermine Jewels 786 F.2d 1447, 1451 (9t@ir. 1986) (citing G-K Properties V.
Redevelopment Agendy77 F.2d 645, 647-48 (9th Ct978)). As the Ninth Circuit
has held, “[t]he longethe delay, the more ldty prejudice becomesPearson \.
Dennison 353 F.2d 24, 28 (9th Cir. 1965Here, the delay wasvo years, and mofe
than a year after discovery closed. Disagviendered as the discovery period is
about to close, or (as here) after it has closed, deprives the party seeking discove
from any meaningful opportunity to followp on that information or incorporate it
into its litigation strategySee Payne v. Exxon Cord.21 F.3d 503, 508 (9th Qir.
1997) (affirming dismissal of alm for untimely discovery).
Here, Plaintiffs will be unfairly preidiced if Defendants are permitted| to
supplement the record withélBritish Library copy. Plainti6 have not been able|to
follow up on the documents and inforima by conducting their own search| of
t
might shed more light on the scopetb& American copyright, E51990, on whijch

British or international copyght documents for additiohaelevant evidence th

Defendants rely. Had Plaintiffs known tHa¢fendants requested the British Library
deposit copy, they would hawxpanded their own invegation to include those

George v. Northwestern Mut. Life Ins. Cdlo. C10-668-RSM, 2011 U.S. Dist.
LEXIS 99454, at *7 (W.D. Wash. Sept. 1, 2011), permission to supplemegnt the
record was granted because discovergrofirbitration awartly the defendants was

delayed by the plaintiff's failure to produce it in discovery.
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British and international documents. Forample, Plaintiffs may have uncove

red

evidence questioning the seopf the British copyright, watever the scope of that

copyright may be. Nor were &htiffs permitted to incorporate that information |

their summary judgment arguments or tHeigation strategy. Ifthe Court believes

nto

the British deposit copy is at all relevamwot the scope of E51990 — and Plaintiffs

explain below why it is not tevant at all — then it wouldave had a complete fact

record on this question hddefendants timely discloseatieir efforts regarding the

hal

British deposit copy when Plaintiffs askededit questions about their efforts during

discovery. Put another waghould Defendants be allowéad submit this additional

evidence so late in the game, the Cowuduld be left with the paradoxical and

prejudicial result of &sscomplete summary judgment record.

Moreover, the Court need not coreidadditional evidence at summ
judgment if the party seeking to supplemém record fails to prove that the n
evidence would preclude granting summary judgmg8eeQualls v. Blue Cross
Cal., Inc, 22 F.3d 839, 844 (9th Cir. 1994) ¢rant must show how additior
discovery would preclude sumary judgment). Defendantsve not met, and canr
meet, that heavy burden here. To timntrary, as set forth in Plaintiff@x parte
request for relief (Dkt. Na 224-25 & 232-33), and adiscussed below, all tl
relevant evidence in this case entitles Ritéignto summary judgment in their favq
Exhibit 106 and the British copyrightecords do not change that outcome.

In the exercise of discretion, the Cbshould decline to allow Defendants
supplement the record in this one-sidand potentially misleading fashion.

B. Patty Hill's Name Is Not On Ex. 106

Defendants urge the Court to accepe British copyright records

corroborate their argument that Ex. 106 a British version is an accurate copy
the work that was deposited in the itéd States Copyright Office with t
registration for E51990, whiccovers the “easy piarmenlo” arrangement done
Mr. Orem. Defendants argue that the “text” E51990 must have referred to
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Happy Birthdaylyrics, because those lyrics appeaEx. 106 and the British version.

Other text also appears in both versiafsthe sheet music, including “Happy

Birthday to You!” “Vocal or Instrumental,” and “Brightly.” Defendants do not cl

to own a copyright to the universalrthiday wish, to tB phrase “vocal or

laim

instrumental,” or to the word “brightl{y Certainly, Defendants could not claim a

copyright simply because that text alggpears on the sheet music, but that ig the

entire basis for their superficial argument regarding Happy Birthdaylyrics: they
own the lyrics because theyegprinted on the sheet music.
Importantly, only Mildred Hill's nameappears on Ex. 106. Patty Hill's na

me

does not appear anywhereBx. 106; nor is Mr. Orem’s name on Ex. 106. However,

Defendants themselves insist that Patty, et sister Mildred or Mr. Orem, wrqte

the Happy Birthdaylyrics. Seee.g, Dkt. 208 at 19:17-19 (“#nlyrics were written b
Patty Hill"); 20:18 (“Pattysays she did it”); and 33:18-25 (admitting that Patty
Mildred, wrote the lyrics). Defendants atirthat Mildred did not write the lyric

Nothing in Ex. 106, or anywhere else, links thappy Birthdaylyrics to Mildred or

Patty.
Thus, whether or not the Court accefits 106 as proof of what was in {
deposit copy for E51990, it cannot inform @eurt’s determination of the scope

y
not

U)

he
of

that copyright because dioes not include the name of the person who defendants

insist wrote the work in questianAccording to Defendants, the omission of Pa
name from the sheet music may have baenistake. Whether the omission wa
mistake or not, even if the Court were to accept Ex. 106 as the deposit c
E51990, whatever “words” or “text” E51990feered to, the simple fact is that B
106 does not provide a basis for the Courtnd that the copyright covers the lyr

ty’s
1S a

ppy fo
EX.

icS

Defendants claim Patty wrote, any more thagives them a copyright in the “Hapjpy

Birthday to You!” wish.
C. Other Record Evidence Contadicts Defendants’ Argument

Even if the Court were to accept Ex.618s proof of what was in the depq

DSIt
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copy for E51990, other evidence directly gadicts Defendants’ argument that

the

copyright covered the lyrics. The mosignificant evidence is Defendants’ own

admission that neither Mildred Hill nor MOrem wrote the lyrics. As the Co
stated during the first summary judgmdmaring on March 23, 2015, whate
presumption Defendants may be entitledimoler E51990 must be viewed in light
their “admission thatMr. Orem did not author the lyrics Dkt. 208 at 15:23-2
(emphasis added).

As the Court noted during the hearing on March 23, 2015:
... even if | accept this [Ex. 108 evidence, what it does say is
Mildred J. Hill wroteHappy Birthday to Yauand the evidence also
seems to show that she wrote thasic to it. There’s no question
she didn’t write the wordsln fact, you assert Patty did. You don’t
even assert that Mildred did.

So if that’s true in combination, thétappy Birthday to Yoby
Mildred Hill refers to the musi as to which there was an
arrangement for piano forte, with text or with words.

Dkt. 208 at 24:13-20 (emphasis added).

Since that copyright covered onlywavork done by Mr. Orem as Summ
employee-for-hire dee Ex. 48), it could not haveowered work done by somea
who was not Summy’s employee, suchRegty Hill, no matter what “words” ¢
“text” had been included on the sheet swudeposited with the application
E51990. And since Mr. Orem did not write tHappy Birthdaylyrics, the copyrigh
could not cover them even if they waneluded on the sheet music. The copyr
conferred under E5199@as no broader than the claimade in the applicatio
which was limited to the work done bylr. Orem as Summy’s employee-f
hire.Norden v. Oliver Ditson Cp13 F. Supp. 415, 418 (D. Mass. 1936) (copy!
covers nothing more than what is ob@d in application). The claim in t
application for E51990 was limited to thew work that Mr. Orem did as Summ
employee-for-hireSeeEx. 40. That could not include writing tht¢appy Birthday
lyrics, no matter what “text” waprinted on the sheet music.
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In light of Defendants’ admission that Mr. Orem — the employee
composed the piano arrangement covered by E51990 nadigvrite the Happy

who

Birthday lyrics,” together with the fact that only Mildred’s name is on Ex. 106 (dgain,

Defendants concede that Mildred did not wtie lyrics) and the fact that Patt

y'S

name is not on Ex. 106, it simply provasthing about what is covered by the

copyright even if it is accepted as prootftleé deposit copy. Whatever the “text” n

have been — a fact Defemda seem intent on proving in light of Defendants

admission that Mr. Orem didot write theHappy Birthdaylyrics, E51990 — whic
covered only new matter adildy Mr. Orem — cannot include lyrics written
anyone else, including Patty H¥ho was never eployed by Summy.

D. The Scope of E51990 and Patty Abandonment of Any
Copyright to the Lyrics is Moot Because the Lyrics Were
Irrevocably Interjected Into the Public Domain in 1922

In Plaintiffs’ ex parteapplication, they ask the Court to consider the
publication of theGood Morning and Birthday Sonig the fourth edition ofThe

Everyday Song Bopky The Cable Co. (“Cable”), @hicago music publisher, with

permission from Summy as definitivegof that there is no copyright iHappy
Birthday. Dkt. 224. That publication is by féne most important evidence recel
produced by Defendants. AsaRitiffs explain in theirex parteapplication,id. at 8-

11, the 1922 publication of th@ood Morning and Birthday Songvith Summy’s

permission but without a copyright notias, conclusive proothat the “work wa

nay

D

h
by

1922

ntly

S

interjected irrevocably into the public domaih Twin Books Corp. v. Walt Disney

Co, 83 F.3d 1162, 1165 (9th Cir. 1996) (empkasided). To save the Court’s tif
Plaintiffs will not repeat their though and detailed argument hef=eDkt. Nos
224-25 & 232-33.

The question of the scope of E5199@.( what work was covered by tf
narrow copyright) now before the Courtrendered moot by the 1922 publicatiof

° Dkt. 208 at 5:19-22.
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Good Morning and Birthday Sonmp The Everyday Song Boakith Summy’s
permission but without the required copyrigiotice. No matter what anyone tried
copyright in 1935, the song had been ireakaly interjected into the public dom:x

| to
AiN

thirteen years earlier. The 1922 publica likewise renders moot the question

whether Patty abandonedhy copyright in thedappy Birthdaylyrics, which is als
before the Court. Whether or not Pattyaationed any copyright eshmay have had

the lyrics, they were unquestionabiyevocably interjected into the public domajin

in 1922, leaving Defendants with nothingdapyright in 1935 except for the spec
piano arrangements done by their employfeesire, Mrs. Forman and Mr. Ore
and the second verse written by Mrs. FormEms explains why Summy admitte
obtained only copyrights to “various gmo arrangements of the said mus
composition ‘Good Morning to All'” fom Jessica Hill ill934 and 1935SeeEx. 51
at 684.
.  CONCLUSION

Whatever text may have been udéd in the deposit copy of the wiq

submitted with the applicain for E51990, the scope tifat copyright does not a

cannot extend to work that wast done by Summy’s employee-for-hire, Mr. Oré

Defendants admit that Mr. Orem dnbt write theHappy Birthdaylyrics. Whethe
those lyrics were on the sheet music depdswith E51990 is irrelevant. Moreov
the 1922 publication dsood Morning and Birthday Songith Summy’s permissig
but without the requisite copyright notieads this case in Plaintiffs’ favor.

D
n

ific
m,

ily
ical

=

er,
n

Therefore, the Court should end thdgspute and promptly enter summary

judgment in Plaintiffs’ favor on the basis thaappy Birthday including the song
familiar lyrics, entered the publdomain no later than 1922.

Dated: August 10, 2015 WOLF HALDENSTEIN ADLER
FREEMAN & HERZ LLP

By: /s/ Betsy C. Manifold
BETSY C. MANIFOLD
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