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Defendants’ request for Judicial Naigs entirely improper at this early
pleading stage. Defendants have meoen cited one case where the couft
considered granting a request for judiciation in opposition to a motion for leave
to amend. All of the case law cited Bgfendants involved cases at the motion {o
dismiss stageSee, e.g., Inre Slicon Graphics Inc. Secs. Litig., 183 F.3d 970, 986
(9th Cir. 1999);Tarantino v. Gawker Media, LLC, No. CV 14-603-JFW FFMX,
2014 WL 2434647, at *1 (C.D. Cal. Apr. 22014). In any event, the documents

cannot be judicially noticed because th@we not been incporated by reference

U7

in Plaintiffs’ complaint and they are not relevant.

l. Documents Referenced in thé&ifth Amended Complaint Are Not
Subject to Judicial Notice

Defendants’ Exhibits 5 and 9-11 are rsoibject to judicial notice becauseg
they have not been incorporated by rafieeein Plaintiffs’ complaint. A document

may be incorporated by reference faurposes of a motion to dismisshere the

D

complaint necessarily relies upon a docunmnthe contents of the document ar

v

alleged in a complaint, the document’s autticity is not in question and there are
no disputed issues as to the document’s relevar@atd Settlement v. Eisenberg,
593 F.3d 1031, 1038 (9th Circuit 2010)The doctrine of incorporation by
reference may apply, for example, whanplaintiff's claim about insurance
coverage is based on the contents obwerage plan, or when a plaintiff's claim
about stock fraud is based or ttontents of SEC filingsUnited States v. Ritchie,
342 F.3d 903, 908 (9th Cir. 2003) (interc#@htions omitted). However, “the mere
mention of the existence of a documeninsufficient to incorprate the contents
of a document.”Eisenberg, 593 F.3d at 1038.

Here, the documents that Defendants reiiies court to take judicial notice
of are merely referenced in Plaintiffs’ colamt. For example, with respect to the
Brauneis Article, Plaintiffs merely refaree this in passing and state that he
reached a conclusion that Defendants didavat the copyright. It is not used to
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show that Defendants did nattually own a copyright on the Song. The same
true for the letters from Disney and Universal Studios. These merely show
Defendants had knowledge of the dispute, they do not form the basis of Plain
claims and are irrelevant for a ruling ahis motion. Accordingly, Plaintiffs

objections to Exhibits 5rall 9-11 should be sustained.

II.  The Publications Are Not Subjectto Judicial Notice Because They
Are Irrelevant

Plaintiffs object to Defendants’ Requdest Judicial Notice of Exhibits 4 —
11 because those documents are irrelevB@etendants maintain that Exhibits 4-§
are subject to judicial notice because tldgynonstrate that information regarding
the fact that certain people disputedféelants’ ownership of the copyright tg

Happy Birthday to You was in the public realm at ¢amn times. To the extent

courts can take judicial notice of preskeases and news articles, it can do so onlly

to “indicate what was in the public realmh the time, not whether the contents @
those articles were in fact true.Von Saher v. Norton Smon Museum of Art at
Pasadena, 592 F.3d 954, 960 (9th Cir. 2010) (citiyemier Growth Fund v.
Alliance Capital Mgnmt., 435 F.3d 396, 401 n.15 (3d Cir. 2001)).

Defendants are seeking to have th@@ determine that the articles woulg

have placed Plaintiffs on notice that Dedl@nts may not havewned a copyright

in Happy Birthday and therefore, the Court musssume that the subject of the

articles were, in fact, true. The Court rewer cannot take judicial notice of the
truth of the information contained in the articl€3erritsen v. Warner Bros. Entm'’t
Inc., Case No. CV 14-03305 MMM, 2015 U.S. Dist. LEXIS 84978 (C.D. Cal. Ji
30, 2015) (court could not take judicialtioe of truth of the information of the
various press releases). Besathe Court cannot take judicial notice of the truth
the information, the documents are irrelevant.

Moreover, as pointed out in Plaintiffegply brief, the Brauneis Article was
in fact inaccurate and was not sufficigatput anyone on notice that Defendant
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did not own a copyright to the Song. Se@lRReat 6-8. Pursu# to Federal Rules
of Evidence 201, a court can take judiamgltice of facts that are not subject tc
dispute. Here, it is highly disputed ®ther this information would have put 8
reasonable plaintiff on notice of a claimaagst Defendants. Further, it is highly
disputed whether or not this informatieras widely disseminated. Accordingly,

Plaintiffs’ objection should be sustained.
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