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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

WILLIAM CHRISTOPHER BURGESS,| Case No. 2:13-cv-5372-ODW(EX)
an individual; JAMES ROBERT

BURGESS, an individual; ORDER DENYING MOTION TO
DISMISS PLAINTIFFS' SECOND
Plaintiffs, AMENDED COMPLAINT [17]

V.

PROTECTIVE LIEFE INSURANCE CO.,|a
corporation; and DOES 1 to 10, inclusive,

Defendants.

.  INTRODUCTION
Billy Joe Burgess died in January 1987. rislthan 26 years later, his sons s
Protective Life Insurance Company fdéine proceeds of the whole-life busing
insurance policy taken out on their fathdsshalf. Protective now moves to dismi

the Burgesses’ Second Amended Complaimder Federal Rule of Civil Procedu
12(b)(1) and 12(b)(6). (ECNo. 17.) For the following reasons, Protective’s mot
is DENIED !
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! Having carefully considered the papers filed in support of and in opposition of this Motio
Court deems the matter appropriate for decisighout oral argument. Fed®. Civ. P. 78; L.R. 7-
15.

her Burgess et al v. Protective Life Insurance Company et al Dod.
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. FACTUAL BACKGROUND

In 1986, North American Developmesmid Management @apany purchased
$1,000,000 “whole life business insurance pdlion the life of Billy Burgess, the
President of North American and Plaintiffather. (SAC 1 1219.) The policy wag
issued by United Founders, which was rlaaequired by Protective on October
1989. (d. § 12.) According to ProtectivéNorth American was the owner ar
beneficiary of the issued policy.ld() However, the insurae policy in question ig
missing.

Billy died on January 8, 1987, but the policy proceeds were not paid to |
American before it became deict and lost its corporate status on August 25, 14
(Id. 11 13-14.) No beneficiary, successointerest, or successbeneficiary has eve
made a claim to the Policyld( T 15.)

On March 12, 2013, the Burgesses received letters from Protective statin
it was searching for Billy’s heirs tprocess a life-insurance claimld.(q 17.) The
Burgesses informed Protective that theyavBilly’'s sons and heirs and faxed oV
Billy's death certificatein early April 2013. Id. § 19.) Protective then sent tk
Burgesses checks representing a policy face amount of $7,@00. 20.) While the
check stubs listed the Burgesses as “belaeiis,” no policy, gplanation letter, of
other paperwork was attached to the checla) (

The Burgesses then filed an inquiry with the Missouri Department of Insul
(MDOI), a third party who investigatesonsumer complaints against insurar
companies, about the delayed pa&yrmof the policy proceedsid( I 22.) On May 1,
2013, Protective responded to the MDOI imgui Protecitve explained that it ha
conducted an audit afpen files that had little to no gty earlier in the year. In

doing so, Protective discovered th&illy had passed away and that “tf
owner/beneficiary of the policy, North Amean . . . was found to be an inacti
company . ... Therefore, a seadoflthe insured was located.ld( § 23.) The deat}

claim was reviewed by Protective’s Clai@ommittee and approveidr payment to
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the Burgesses. Id.) Protective further representédat they did not receive an
policy-specific pages when they acquired United Foundéds). (

Unsatisfied with Protective’s responske Burgesses asked MDOI for furth
explanation. Id. 1 24.) On May 15, 2013, Prote® responded to the second MD(
inquiry and clarified that the $1,000,0Qlicy “became a non-participating lif
insurance policy in the amount of 880 on March 31, 1987 as a result of nq
payment of premiums.”ld. 1 25.)

On June 24, 2013, the Burgesses filed isuthe Los Angeles County Superig
Court against Protective. The action was oeed to federal courdn July 25, 2013,
(ECF. No. 1.) On Septemb@5, 2013, Protective moved dismiss the Burgesse!

Complaint for lack of subject-matter jurisdan and failure to state a claim. (EQ

No. 17.)
lll. LEGAL STANDARD
Dismissal under Rule 12(b)(1) is appr@pe when a court lacks subject-mat
jurisdiction over the claim. e R. Civ. P. 12(b)(1).0On a Rule 12(b)(1) motion tq
dismiss, the plaintiff bears the burden of bishing that subject matter jurisdiction
proper. U.S. v. Orr Water Ditch Cp.600 F.3d 1152, 1157 {9Cir. 2010). A
jurisdictional challenge undeRule 12(b)(1) may be made either on the face of

pleadings or by presenting extrinsic eviden@éarren v. Fox Family Wordwide, Inc|

328 F.3d 1136, 1139 (9th Ci2003). Where jurisdiction is intertwined with th
merits, a court “assume(s] ehtruth of the allegationsn a complaint . . . unles
controverted by undisputefdcts in the record.” Roberts v. Corrothers812 F.2d
1173, 1177 (9th Cir. 1987).

Dismissal under Rule 12(b)(6) can be lthea “the lack of a cognizable leg
theory” or “the absence of sufficientcta alleged under a cognizable legal theoi
Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Ci1990). A complaint
need only satisfy the minimal notice pleaglirequirements of Rule 8(a)(2)—a shq
and plain statement—to survive a motiordtemiss for failure to state a claim und
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Rule 12(b)(6). Porter v. Jones319 F.3d 483, 494 (9th Cir. 2003); Fed. R. Civ.
8(a)(2). For a complaint to sufficiently stad claim, its “[flactual allegations must
enough to raise a right to reliebove the speculative level.'Bell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007). While specifacts are not necessary so long
the complaint gives the defendant fair netof the claim and the grounds upon wh
the claim rests, a complaint must nekeless “contain sufficient factual matte
accepted as true, to state a claim teetehat is plausible on its face.’Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009).

Igbal's plausibility standard “asks for m® than a sheer possibility that
defendant has acted unlawfullyput does not go so far as to impose a “probab
requirement.” Id. Rule 8 demands more than a cda that is merely consister
with a defendant’s liability—dbels and conclusions, or formulaic recitals of
elements of a cause of action do not suffibe. Instead, the cont@int must allege
sufficient underlying facts to provide famotice and enable the defendant to defs
itself effectively. Starr v. Baca 652 F.3d 1202, 1216 (9th Cir. 2011). T
determination whether a complaint satisfitee plausibility standard is a “contex
specific task that requires the reviewinguad to draw on its judicial experience at
common sense.lgbal, 556 U.S. at 679.

When considering a Rule 12(b)(6) nuwtj a court is generally limited to th
pleadings and must construa]l] factual allegations set fdrtin the complaint . . . a
true and . . . in the light mofvorable to [the plaintiff].” Lee v. City of L.A250 F.3d
668, 688 (9th Cir. 2001). Conclusory gleions, unwarranted deductions of fact, &
unreasonable inferences need not be blindly accepted as true by theSpoeviell v.
Golden State Warrior266 F.3d 979, 988 (9th Cir. 2001Yet, a complaint should b
dismissed only if “it appears pend doubt that the plaintiffan prove no set of factg

supporting plaintiff's claim for relief.Morley v. Walker 175 F.3d 756, 759 (9th Cit.

1999).
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IV. DISCUSSION

In their Second Amended Complaint, tBergesses state four causes of acti
breach of the implied covenant of good fagthd fair dealingpreach of insurancg
contract, breach of lost or destroyed maswce contract, and violation of Californ
Business and Professions Code section0Q72 Protective moves to dismiss t
Burgesses’ complaint on the groundsatth(l) this Court lacks subject-matt
jurisdiction because the Burgesses lack stapth maintain this action, (2) all of th
Burgesses’ claims are barred by the aggflle statutes of limitation, and (3) t
Burgesses fail to satisfy the elements of ahtheir state-law clans. (ECF No. 17.)
The Court considers each in turn.
A.  Choice of law

At the outset, Protective claims that Missouri law governs this action be
“actions related to insurance policies gm/erned by the substantive law of the st

in which the insurance policy was made, exed[y] and delivered.” (Mot. 7.) But

this is not the proper choice-of-law rul®ather, the Court mustpply the choice-of-
law rules of the forum stateAbogados v. AT& 1223 F.3d 932, 934 (9th Cir. 2000).
In determining which state law to @ly, California utilzes a three-par
governmental-interest testd. First, the court examindbe substantive law of eac
jurisdiction to determine whether the laws difféd. Second, if the laws do differ, th
court examines each state’s interestpplging its law to determine whether a “tr
conflict” exists. Id. Third, if more than one jurigction has a legitimate interest, t
court then identifies which jurisdiction’s imtst would be more impaired if its la
were not applied.ld. The party seeking to apply a foreign state’s law “bears
burden of identifying the conflict betwedémat state’s law and California’s law on tf
issue, and establishing thtae foreign state has an intstén having its law applied.’
Pokorny v. Quixtar, In¢.601 F.3d 987, 995 (9th Cir. 2010) (citiwpash. Mut. Bank v
Super. Ct.24 Cal. 4906, 921 (2001)).
111
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Here, the only substantive variance betw Missouri law and California law i

California’s Unfair Competition Law, Busess and Profession®@: Section 17200

Missouri does not have a parallel statut€alifornia affords its residents great
protection than does Missouri. Californies a strong governmental interest
ensuring that California beneficiaries are mobngfully denied their valid claims b}
insurers engaging in €air business practices. See Lettieri v. Equitable Lifg
Assurance Soc’y of the U,%27 F.2d 930 (9th Cir. 1980) (applying California |4

because it afforded greater protection to issdent beneficiaries than New York law).

And Protective does not argue that Migs’s governmental interests would |
adversely affected by enfongy Section 17200. Indeed,ist unlikely that Missouri’s
governmental interest would be impaired dsterring unfair, unlawful, or frauduler
business practices.

Protective does not identify any otheonflict betweenMissouri law and
California law. In fact, Protective arguesthunder the law of both jurisdictions th
applicable law is the same—the rights afbeneficiary vest immediately upon tl
death of the insured. (Reply 3.) Furth@rotective fails to even address Missoul
interest in having its lawapplied in this case.

Thus, Protecitve fails to meet its bundef proving that Missouri’s interes
would be impaired if California law is alppd to this action.And although California|
law differs slightly in that Businesand Professions Code Section 17200 affg
greater protection than is available toskburi citizens, no “true conflict” exist
because Missouri does not haae interest in permitting dair business practices
proliferate. See Abogades223 F.3d at 934. Accordingly, the Court appl
California law.

B. Standing

Protective first moves to dismiss tlastion on the grounds that the Burges
lack prudential standing to maintain thastion for policy proceeds. Specificall
Protective argues that the rights to thegeeds vested in North American—whig

6

S

er

n

\U

AW

N

e

it

e

—

e
I's

~—+

rds
S

es




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

Protective contends was tlmvner and beneficiary of éhpolicy—at the time of
Billy's death. Therefore, Protective argudse right to receive policy proceeds ne\
flowed to the Burgesses. (Mot. 8—10Brotective asserts that the payment of
proceeds to the Burgessessvaamply an error. Id.)

The Burgesses contend that Protectitgriginally represented that [th

Burgesses] were entitled toetlbenefits as the heirs ofeih mother, the wife of the
Billy Burgess.” (Opp’n 13.) They assdHhat the fact that Ptective paid them the

policy proceeds and listed them as “benafies” on the check stub proves they weg
the beneficiaries under the lost policyd. @t 12.)

The insurance contract asue in this action is absent. Absent a contract,
Burgesses are permitted to introduce seconeéargence as to & contents of the
policy. Dart Indus., Inc. v. Commercial Union Ins. C@8 Cal. 4th 1059, 107
(2002);see also Rogers v. Prudential Ins. G118 Cal. App. 3d 1132,137 (Ct. App.
1990) (holding that contents of a lost or destroyed policy may be shown by

evidence or by an unsigned cop@lendenin v. Bensgril7 Cal. App. 674, 678 (Ci.

App. 1931) (finding that the contents @fmissing policy were sufficiently shown &
the testimony of employees of the insurad ather records). Further, an agen
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performance of an act “of the gigular contract or transaction in which he is then

engaged, is, in legal effe said by his principalral admissible as evidenceDart
Indus, 28 Cal. 4th at 1077.

Thus, determination of how the pyt proceeds vested depends on
determination of facts that require a mdeveloped record anthnnot be decided &
this stage. Indeed, courts have reflude grant motions to dismiss where t
plaintiff's basis for relief deves from a missing contractE.g, Banknorth, N.A. v,
BJ's Wholesale Club, Inc394 F. Supp. 2d 283, 286 (D. Me. 2008hillips v. Fed.
Bureau of Prisons271 F. Supp. 2d 97, 102 (D.D.C. 2003). Accordingly, the Cou
not persuaded to grant Protective’s tMa to Dismiss under Rule 12(b)(1) af
thereforeDENIES the motion.
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C.  Statute of limitations

Protective next argues that the Court stda@lismiss the complaint for failure t
state a claim under Federal Rule of CRiocedure 12(b)(6) because the Burges:
claims are time-barred by the applicablatste of limitations. The limitations perio
for a breach-of-insurance-coatt claim and for a viotaon of California Business &

Professions Code Section200 is four years.SeeCal. Civ. Proc. Code § 377; C4l.

Bus. & Prof. Code 8§ 17208. Thus, the staty period for these claims would hay
run on January 8, 1991feur years after Billy's death.The limitations period foi
breach of the implied covenant of good faitiddair dealing is three years. Cal. C
Proc. 8 338(b). Consequently, the statute of limitations for a breach of i
covenant of good faith would have run on January 8, 1990.

The Burgesses argue the discovery pdstponed accrual of their claims until

they received Protective’s May 15, 2018tde and discovered ¢hunderpayment o
the insurance proceeds. (Opp’n at 21.)thia alternative, the Burgesses contend {
at the earliest the claim could hawaecrued was Protective’s April 30, 201
underpayment of the claimld( at 20.)

Generally, a cause of action accruestla¢ time when the cause of action
complete with all of its elements.Fox v. Ethicon Endo-Surgery, InB5 Cal. 4th

797, 806 (2005). But an portant exception to the gemaé accrual rule is the

“discovery rule,” which tolls accrual “untthe plaintiff discovers, or has reason
discover, the cause of action.April Enter., Inc. v. KTTY 147 Cal. 3d 805, 83
(1983). The discovery rule is based on tlegion that statutes of limitations “shou
not be interpreted as to bar a victimwifongful conduct from asserting a cause
action before he couldeasonably be expected to discover its existenEeFab, Inc.
v. Accountants, Inc. Servl53 Cal. App. 4th 1308,318 (Ct. App. 2007). Td
overcome an apparent limitatiobar, the plaintiff clairmng delayed discovery of th
facts constituting the cause of action hashlibeden of setting forth pleaded facts
show (1) the time and manner of discoverg é2) the inability to have made earli
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discovery despite reasable diligence Czajkowski v. Haskell & White, LL.R08 Cal.
4th 166, 177-78 (2012).

Here, the Burgesses have pleaded sufficient facts to demonstrate th
Burgesses did not know about the insgegnolaim until Protective contacted them
March 12, 2013. AdditionallyRrotective never argues the Burgesses could hay
made an earlier discovery of the claimhug, it does not appear that the Burgess
can prove no set of facts” supping their claim for relief.Morley, 175 F.3d at 759.
D. State-law claims

Finally, Protective argues that the Burgassannot satisfy the elements of th
state-law claims: breach a@bntract, breach of the cavant of good faith and fai

dealing, and violation of claims. (Mot. 10-13.) But rathentlargue that the
Burgesses fail to properly allege theserki Protective merely rehashes its standi

arguments, asserting that because Northeddean was the sole beneficiary of fl
policy, the Burgesses can claim right to the policy proceeds.ld() Again, the
resolution of these claims depends on temeination of the beneficiaries of th
missing insurance contract. @Gaise the Burgesses suffidigrpleaded their state-lav
claims and are permitted totroduce secondary evidence tbe beneficiaries of the
missing insurance contract, it would be inajpate to grant dismissal. Accordingl
Protective’s Motion to Dismiss under Rule 12(b)(6PENIED.
V. CONCLUSION

For the foregoing, the CoulPENIES Protective’s Motions to Dismiss th
Burgesses’ Complaint under RuL2(b)(1) and 12(b)(6).

IT IS SO ORDERED.

December 3, 2013

p # i
Y 7007
OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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