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Jump Apparel Co Inc et al Doc.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

UNICOLORS, INC., a Cl& ornia Case No.: CV 13-05436-DDIMANX)
Corporation,
Plaintiff, PROTECTIVE OR DER ENTERED
PURSUANT TO THE PARTIES’
V. STIPULATION

JUMP APPAREL CO., INC,, individually
and doing business as “TIANA B,” a New
York Corporation; BHFO, INC., an lowa
Corporation; LG TEXTILE, a California
Corporation; MYLETEX
INTERNATIONAL, INC., a New Jersey
Corporation; and DOES 3 through 10.

Defendants.

Pursuant to Rule 26(c) of the FeddRalles of Civil Procedure and based on tf
parties’ [Proposed] Stipulated Protectived@r (“Stipulation”) filed on June 13, 2014,
the terms of the protective order to whittte parties have agreed are adopted a
protective order of this Court (which genlérashall govern the pretrial phase of thi

action) except to the extent, as settfobelow, that those terms have beg
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substantively modified by the Court’s amignents of paragraphs 1 (stricken ar
subsequent paragraphs renumbered), 4.2(a) anch(b}.a of the Stipulation.

The parties are expressly cautioned ttiegt designation of any information
document, or thing as Conédtial, Attorney’s Eye Onlyor any otheidesignation(s)
used by the parties does not, and of itself, createny entitlement to file such
information, document, or thing, in whlor in part, under seal. Accordingly
reference to this Protectiv@rder or to the parties’ designation of any informatio
document, or thing as Conédtial, Attorney’'s Eyes Qw, or other designation(s)
used by the parties is wholly insudiient to warrant a filing under seal.

There is a strong presumption that thiblg has a right of access to judicig

proceedings and records aivil cases. In connectiowith non-dispositive motions,

good cause must be shown to supportiliag under seal. The parties’ mere

designation of any informatiomocument, or thing as Confidential, Attorney’s Eye

Only, or other designation(s) used by the parties does motheut the submission
of competent evidence in the form of a eclaration or declarations, establishing
that the material sought to be filed under seal qualifies as coutential, privileges,
or otherwise protectable-- constitute good cause.

Further, if sealing is requested in cenhon with a dispositive motion or trial,
then compelling reasons, as opposed to gmde, for the sealing must be show
and the relief sought shall be narrowly taithre® serve the specific interest to b
protected. See Pinto v. Pacific Creditordss'n, 605 F.3d 665, 677-79"{Tir. 2010).

For each item or type if information, docant, or thing sought to be filed or

introduced under seal in connection wahdispositive motion or trial, the party

seeking protection must articulate compelling reasons, supported by specific fact

legal justification, for the requested sealing ordehgain, competent evidence
supporting the application to file docunents under seal must be provided by
declaration.

Any document that is not confidentialj\pleged, or otherwise protectable in it
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entirety will not be filed under seal if thenfidential portions can be redacted. |f
documents can be redacted, then a rediaeersion for public viewing, omitting only]
the confidential, privileged, or otherwiggotectable portions of the document, shall
be filed. Any application that seeks fite documents under seal in their entirety
should include an explanation of why redaction is not feasible.

Notwithstanding any other gvision of this Protective Order, in the event that
this case proceeds to trial, all information, documents, amyshdiscussed or
introduced into evidence at trial will beoe public and available to all members of
the public, including the press, unless sufficieatise is shown in advance of trial to

proceed otherwise.

AGREED TERMS OF THE PRCHCTIVE ORDER AS ADOPTED
AND MODIFIED BY THE COURT

1. DEFINITIONS

1.1 Party: any party to this action, including all of its officers,

directors, employees, consultants, retaimegerts, and outside counsel (and their

support staff).

1.2 Disclosure or Discovery Matal: all items or information,

regardless of the medium @onanner generated, storear, maintained (including,
among other things, testimony, transcriptstagible things), that are produced or

generated in disclosws®r responses to discovery in this matter.

1.3 “Confidential” Information odtems: information (regardless of

how generated, stored, or mi@ined) or tangible things that qualify for protection

under standards developedder F.R.Civ.P. 26(c).

! The Court's substantive modifications tife agreed terms of éhProtective Order are

generally indicated in bold typeface.
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1.4 *“Attorneys’ Eyes Only”: Discovery Material or such portion of

such material as consists of:

a) any commercially sensitiven@or confidential business of
financial information (includig, without limitation, confidntial nonpublic contracts,

profitability reports or estimatesales reports, arghles margins);

b) any business or financial information that is confidenti

proprietary, or commercially sensitive tarthparties who havlad business dealings

with parties to this action; or

c) any other category of materiat informationhereinafter given

Confidential status by the Court.

1.5 _Receiving Party: a Party that receives Disclosure or Discoy

Material from a Producing Party.

1.6 Producing Party: a Party avmparty that produces Disclosure ¢

Discovery Material in this action.

1.7 Designating Party: a Partor non-party that designatey

information or items that it produces in d@sures or in responses to discovery
“CONFIDENTIAL” or “A TTORNEYS’ EYES ONLY.”

1.8 _Protected Material: any Disclosuor Discovery Material that is
designated as “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY.”

1.9 Expert: a person with spdad knowledge or experience in :
matter pertinent to the litigation who has beetained by a Party or its counsel t
serve as an expert witness or as a consulbatfiis action. This definition includes g
professional jury or trial ansultant retained in connemti with this litigation. The
expert witness or consultant may not dgast or a current employee of the Par
(including any affiliates orelated entities) adverse toetliParty engaging the exper

witness or consultant, or someone whotla time of retention is anticipated t(
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become an employee of the Party (includamy affiliates or rel@d entities) adverse
to the Party engaging the expwitness or consultantMoreover, the expert witness
or consultant may not be a current emplogeanticipated to become an employee
any entity who is a competitor of the Padgverse to the Pargngaging the expert

witness or consultant.

1.10 Professional Vendorspersons or entitiethat provide litigation

support servicese(g., photocopying; videotaping; traasing; preparing exhibits or

demonstrations; and organizing, storing,retrieving data in any form or medium

etc.) and their employees and subcontractors.
2. SCOPE

The protections conferred by this Ryctive Order cover not only Protecte

Material (as defined above), but also any information copied or extracted there

as well as all copies, excerpts, summargscompilations thereof, plus testimony,

conversations, or presentations by partiecaunsel to or in litigation or in other

settings that might reveal Protected Material.

3. DURATION

Even after the termination of this awti the confidentiality obligations imposed

of

d

fron

by this Protective Order shall remain in effect until a Designating Party agree

otherwise in writing or a court order otherwise directs.

4. DESIGNATING PROTECTED MATERIAL

4.1 Exercise of Restraint an@€are in Designating Material for

Protection. Each Party or non-partyathdesignates information or items far

protection under this Protective Order miadte care to limit any such designation f{
specific material that qualds under the appropriate stiards. A Designating Party

must take care to designate for protection only those parts of material, docun

items, or oral or written communications tltptalify -- so that other portions of the
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material, documents, itemsr communications for which protection is not warrants

are not swept unjustifiably within ¢hambit of this Protective Order.

Mass, indiscriminate, or routred designations are prohibited.

Designations that are shown to be clearlyustified, or that have been made for g

improper purposee(@., to unnecessarily encumber or retard the case developr

1%

2d

1N

nen

process, or to impose unnecessary expeaisédurdens on other parties), expose the

Designating Party to sanctions.

If it comes to a Party’s or a non-party’s attention that information
items that it designated for protection do motlify for protection at all, or do not
qualify for the level of protection initiallyasserted, that Party or non-party mu

promptly notify all other parties thatig withdrawing the mistaken designation.

4.2 Manner and Timing of Degiations. Except as otherwis

provided in this Protective Ordeseg, e.g., second paragraph of section 4.2(g
below), or as otherwise stipulated or ot material that qualifies for protectior
under this Protective Order must be cleasly designated beforthe material is

disclosed or produced.
Designation in conformity witlthis Protective Order requires:

(@) for information in documentary form (apart from transcrig
of depositions), that the Producing Party affix the legend “CONFIDENTIAL”
“ATTORNEYS’ EYES ONLY” at the top orbottom of each page that contain

protected material.

A Party or non-party that makes originals or copies of docume

or materials available for inspection neeat designate them for protection until afte

the inspecting Party has indicated whichtenal it intends to copy. During the
inspection and before the desagion, all of the materiahade available for inspection
shall be deemed “ATTORNEYS' EYES ONL’ After the inspecting Party has

identified the documents it wants copiedd produced, the Producing Party mu
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designate, either in writing or on the regdat a deposition), which documents, ¢

portions thereof, qualify for protection umdéhis Protective Order. Then the

Receiving Party must affix the “CONFIDENTIAL" or “ATTORNEYS’' EYES
ONLY” legend at the top of each copied pdlat contains Protected Material. If only
a portion or portions of the material orpage qualifies for prettion, the Producing
Party also must clearly idefy the protected portion(ske@., by making appropriate
markings in the margins) and must speciftyr each portion, the level of protectiot
being asserted (either “CONFIDENALL” or “ATTORNEYS’ EYES ONLY™").

(b) for testimony given in depdsin, that the Party or non-party

offering or sponsoring théeposition testimony identify on the record, before th
close of the deposition, all protected testimaanyd further specify any portions of th
testimony that qualify as “CONFIDENAL” or “ATTORNEY S’ EYES ONLY.”

When it is impractical to iddify separately each portion depositiontestimony that
is entitled to protection, and when ip@ears that substantial portions of th
deposition testimony may qualify for protection,ghlParty or non-party that sponsor:
offers, or gives thedeposition testimony may invoke on the record (before tl

deposition is concluded) a rigto have up to twenty (2@ays to identify the specific

portions of thedeposition testimony as to which protection is sought and to spegi

the level of protection being asserted (“CONFIDENTIAL” or “ATTORNEYS’ EYE
ONLY™"). Only those portions of theeposition testimony that are appropriately
designated for protection within the twen(20) days shall be covered by th

provisions of this Protective Order.

Transcript pages containing Protectddterial must be separately
bound by the court reporter, who must affixtbe top of each such page the legel
“CONFIDENTIAL” or “ATTORNEY S’ EYES ONLY,” as instructed by the Party o

non-party offering or sponsorintge witness or presenting tdepositiontestimony.

(c) for information produced in some form other thg
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documentary, and for any oth&angible items, that the Producing Party affix in

prominent place on the exterior of the contaimecontainers in which the information
or item is stored the legend “CONFIDEML” or “ATTORNEYS’ EYES ONLY.”
If only portions of the information or itemvarrant protection, the Producing Party, t
the extent practicable, shall identify tpeotected portions, specifying whether the
qualify as “CONFIDENTIAL” or as’ATTORNEYS’ EYES ONLY.”

4.3 Inadvertent Failures to Designate. If timely corrected,

inadvertent failure to degnate qualified information atems as “CONFIDENTIAL”
or “ATTORNEYS’' EYES ONLY” does notstanding alone, waive the Designatin
Party’s right to secure protection under tRiotective Order for such material. |
material is appropriately designatesl “CONFIDENTIAL” or “ATTORNEYS' EYES
ONLY” after the material was initiallyproduced, the Receiving Party, on timel
notification of the designatip must make reasonabldfoets to assure that the

material is treated in aordance with the provisiortd this Protective Order.

5. CHALLENGING CONFICENTIALITY DESIGNATIONS

5.1 Timing of Challenges. Unleagprompt challenge to a Designatin

Party’s confidentiality designation isecessary to avoid foreseeable substant
unfairness, unnecessary economic burdens, or a later significamtidisror delay of
the litigation, a Party does not waive its rightchallenge a confehtiality designation
by electing not to mount a challenge pmpily after the original designation is

disclosed.

5.2 Meet and Confer. A Party thelects to initiate a challenge to §

Designating Party’s confidemfity designation must do so in good faith and mu

begin the process by conferring with codrfee the Designating Party in writing. In

conferring, the challenging Party muskpkain the basis for its belief that the

confidentiality designatiorwas not proper and must gitke Designating Party an

opportunity to review the designated matetialreconsider the circumstances, and,
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no change in designation is aféel, to explain the basis for the chosen designation,
challenging Party may proceed to the neagstof the challenge process only if it ha

engaged in this meet-ammtnfer process first.

5.3 Court Intervention. A Party thatects to press a challenge to

confidentiality designation after consiihg the justification offered by the
Designating Party may file and serve a mwotibat identifies thehallenged material
and sets forth in detail the basis for tbleallenge. Each such motion must [
accompanied by a competergcthration that affirms thate movant has complied
with the meet-and-confer requirements ingubsn the preceding paragraph and th

sets forth with specificity the justificatidhor the confidentiality designation that wa

given by the Designating Party in the maat-confer dialogue. The parties agre

that a confidentiality designation shall noteate a presumption in favor of suc

confidentiality designation, and that tG@eurt shall decide the issue as such.

Until the Court rules on the challenge, all parties shall continue to aff

the material in question the level of mrotion to which it is entitled under the

Designating Party’s designation.The Designating Party shall bear the burden of

establishing the propriety of the challenged designatian

6. ACCESS TO AND USEOF PROTECTED MATERIAL

6.1 Basic Principles. A Receivifdgarty may use Protected Materig

that is disclosed or produced by anotRarty or by a non-partyn connection with
this case only for prosecuting, defendingatiempting to settle this litigation. Sucl
Protected Material may be disclosed otdythe categories of persons and under {
conditions described in this Protectiverder. When the litigation has bee
terminated, a Receiving Party must compiyh the provisions of section 10, belov
(FINAL DISPOSITION).

Protected Material must be storetlanaintained by a Receiving Party 4§

a location and in a secure manner that essthat access is limited to the perso
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authorized under this Protective Order.

6.2 Disclosure of “CONFIDENTIAL Information or Items. Unless
otherwise ordered by the Court or perndtie@ writing by the Designating Party, @

Receiving Party may disclose any infaton or item designated “CONFIDENTIAL”

only to:

r=4

(a) the Receiving Party’s outside counsel, as well as employee:

of said outside counsel to win it is reasonably necessdoydisclose the information

for this litigation;

(b) Board members, officersna directors of the Receiving

Party;

(c) Other employees of the Receiving Party to whom disclos
IS reasonably necessary for thigightion and who are bound by interng
confidentiality obligationsas part of their employment or who have signed t

“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) Experts (as defined irthis Protective Order) of the
Receiving Party to whom disclosure msasonably necessaryrfthis litigation and
who have signed the “Ackndadgment and Agreement Be Bound” (Exhibit A);

(e) the Court and its personnel;

()  court reporters, their dta, and professional vendors tq
whom disclosure is reasonably necessarytlics litigation andwvho have signed the

“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(g) during their depositions, wisses in the action to whon
disclosure is reasonably necessary am have signed th&Acknowledgment and
Agreement to Be Bound” (Exhibit A). Bes of transcribedeposition testimony or
exhibits to depositions that reveal Protedtéaterial must beseparately bound by the

court reporter and may ndie disclosed to anyone extegs permitted under this

ure
||
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Protective Order; and

(h) the author and recipients the document or the origina

source of the information.

6.3 Disclosure of “ATTORNEYS’ EYES ONLY” Information or

ltems. Unless otherwise ordered bye tiourt or permitted in writing by the

Designating Party, a Receiving Party may ldise any informatin or item designated
“ATTORNEYS’ EYES ONLY” only to:

(a) the Receiving Party’s outside counsel, as well as employee:

of said outside counsel to win it is reasonably necessdoydisclose the information

for this litigation;

(b) Experts (as defined irthis Protective Order) of the
Receiving Party to whom disclosure msasonably necessaryrfthis litigation and
who have signed the “Ackndadgment and Agreement Be Bound” (Exhibit A);

(c) the Court and its personnel;

(d) court reporters, their afts, and professional vendors t
whom disclosure is reasonably necessarytlics litigation andwvho have signed the

“Acknowledgment and Agreement Be Bound” (Exhibit A); and

(e) the author and recipientd the document or the origina

source of the information.

1. PROTECTED MATERIAL SUBPOENAED OR ORDERED
PRODUCED IN OTHER LITIGATION

If a Receiving Party is served with subpoena or an order issued in oth
litigation that would compel disclosure @iy Discovery Material, the Receiving
Party must so notify the Designating Party, in writing immediately and in no e
more than five (5) business days after receiving the subpoer@der. Such

notification must include a copy of the subpaer court order. The Receiving Part
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also must immediately inform in writing énParty who caused tlseibpoena or order
to issue in the other litigation that someatirof the material covered by the subpoena
or order is the subject of this Protectived®r. In addition, the Receiving Party must
deliver a copy of this Protéee Order promptly to the Py in the other action that

caused the subpoena or order to issue.

The purpose of imposing these duties is to alert the interested parties fo tl

existence of this Protectiv@rder and to afford the Degiating Party in this case an
opportunity to try to protedts confidentiality interests ithe court from which the
subpoena or order issued. The DesignptParty shall bear the burdens and the
expenses of seeking protection in that codiits confidential material -- and nothing
in these provisions should be construedaathorizing or encouraging a Receiving

Party in this action to disobey antful directive from another court.

8. UNAUTHORIZEDDISCLOSURE OF PRTECTED MATERIAL

If a Receiving Party learns that, by inadeace or otherwise, it has disclosed
Protected Material to any person or inyacircumstance not authorized under this
Protective Order, the Receiving Party musmediately: (a) notify in writing the
Designating Party of the unauthorized disclosuftestise its best effts to retrieve all
copies of the Protected Material, (m)form the person or persons to whom
unauthorized disclosures warsade of all the terms of this Protective Order; and (d)
request such person or persons to exethé “Acknowledgmentrad Agreement to Be
Bound” that is attacheldereto as Exhibit A.

9. FILING PROTECTED MATERIAL

Without written permission from the Desidimag Party, or a court order secured
after appropriate notice to all interesteersons and after following the procedures
provided for in Local Rule 79-5.1, a Party ynaot file in the public record in this

action any Protected Material.

10. FINAL DISPOSITION
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Unless otherwise ordered or agreed to in writing by the Producing Party, withir

sixty (60) days after therfal termination of this aan, each Receiving Party mus
return all Protected Material to the ProduckParty. As used in this subdivision, “al
Protected Material” includes all copies,séfacts, compilations, summaries, or ar
other form of reproducing or capturinghya of the Protected Material. With
permission in writing from the DesignatirRarty, the Receiving Party may destro
some or all of the Protected Material el of returning it. Whether the Protecte
Material is returned or destroyedhe Receiving Party must submit a writte
certification to the Producing Party (anfl,not the same person or entity, to th
Designating Party) by the 60-day deadline that identifies (by category, w
appropriate) all the Protected Material thets returned or desiyed and that affirms
that the Receiving Party has not retainady copies, abstracts, compilations

summaries, or other forms of reproducingcapturing any of the Protected Material.

Notwithstanding this provision, counsekagntitled to retain an archival copy
of all pleadings, motion papers, transajptegal memorandaorrespondence, or,
attorney work product, even if such naés contain Protected Material. Any suc
archival copies that contain or constitiReotected Material remain subject to th
Protective Order as set forth in Section 4 (DURATION), above.

11. MISCELLANEOUS

11.1 Right to Further Relief. Notiy in this Protective Order abridge:

the right of any person or party to seek its modification in the future.

11.2 Right to Assert Other ObjectionBy having stipulated to the entry

of this Protective Order, no Party waivasy right it otherwise would have to objeq
to disclosing or producing any informati or item on any grow not addressed in
this Protective Order. Similarly, no Pamsaives any right to object on any ground t

use in evidence of any of the mag&diwovered by this Protective Order.

11.3 Inadvertent Production of Privilehdocuments. If a Party, through
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inadvertence, produces any document orrmédion that it believes is immune from

discovery pursuant to an attorney-client peige, the work prodct privilege, or any

other privilege, such production shall notdeemed a waiver @y privilege, and the

Producing Party may give written noticett®® Receiving Party that the document or

information produced is deemed privilegend that return of the document ar

information is requested. Upon receipt @afch notice, the Receiving Party shg
immediately gather the original and abbpes of the document or information o
which the Receiving Party is aware, audition to any abstracts, summaries,
descriptions thereof, and shemmediately return the origad and all such copies to
the Producing Party. Nothing stated heghall preclude a Party from challenging 3

assertion by the other Partymivilege or confidentiality.
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IT IS SO ORDERED.

DATED: July 8, 2014

Margaset A. Nagle

MARGARET A. NAGLE
UNITED SRTES MAGISTRATE JUDGE
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print  full name, of

declare under penalty of perjury that | have read in its entirety and understan
Protective Order that was issued by the UWhiSates District Court for the Centrg
District of California in the case dfinicolors, Inc. v. Jump Apparel Co., Inc., Case
No. CV13-05436 DDP (MANX). | agree to compvith and to beébound by all of the
terms of this Protective Order and | undanst and acknowledge that failure to s
comply could expose me to sanctions and ghument in the nature of contempt.
solemnly promise that | will not disclose in any manner any information or item th
subject to this Protective Order to any perspentity except in sict compliance with

the provisions of this Protective Order.

| further agree to submit to the jurisdiction of the United States District C¢

for the Central District ofCalifornia for the purpose of &rcing the terms of this

Protective Order, even if such enforcemertceedings occur after termination of th
action.

| hereby appoint [print ful
name] of [print ful

address and telephomaumber] as my California agerior service of process in
connection with this action or any proceeys related to enforcement of thif

Protective Order.

Date:

City and State where sworn andrsed:

Printed name:

Signature:

[print full address
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