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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL ‘0’
Case No. 2:13-CV-05704-CAS(Ex) Date May 6, 2015
Title BIORIGINAL FOOD & SCIENCE CORP. v. BIOTAB

NUTRACEUTICALS, INC., ET AL.

Present: The Honorable CHRISTINA A. SNYDER

Catherine Jeang Not Present N/A
Deputy Clerk Court Reporter / Recorder Tape No.
Attorneys Present for Plaintiffs Attorneys Present for Defendants:
Not Present Not Present

Proceedings: (IN CHAMBERS): DEFENDANTS’ MOTION FOR LEAVE TO
FILE FIRST AMENDED AFFIRMATIVE DEFENSES

The Court finds this motion appropriate for decision without oral argument. See
Fed. R. Civ. P. 78; C.D. Cal. Local Rule 7-1Accordingly, the hearing date of May 11,
2015, is vacated, and the mattehéeby taken under submission.

l. INTRODUCTION AND BACKGROUND

On August 7, 2013, plaintiff Bioriginal Food and Science Corporation
(“Bioriginal”) filed this action against dendants Biotab Nutraceuticals, Inc., Global
Product Management, Inc., Gregadkndruk, and Adam Zwicker.In brief, plaintiff
alleges that defendants ordeispecially designed nutritional supplements from plaintiff,
then wrongfully refused to pay for thosepplements. The operative Second Amended
Complaint (“SAC"), filed on March 26, 2014, asserts claims for (1) breach of contract,
(2) account stated, (3) open book account, (4) goods provided, and (5) violations of
California’s Unfair Competition Law (UCL"), Cal. Bus. & Prof. Code § 172@# seq.

On April 11, 2014, defendants filed thé&inswer and Affirmative Defenses,
asserting thirty-one affirmative defenses.t.o. 29. On the same date, defendants also
filed counterclaims for breach of contractghgent misrepresentation, and violations of
the UCL. On June 23, 2014, the Court heelscheduling conference and set October 31,
2014 as the last day to request leave todifeended pleadings or add parties. Bkie
No. 38. Although the Court later approvedltimle stipulations modifying the discovery

'On November 5, 2013, the parties stipathto dismiss Zwicker. Dkt. No. 11.
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dates set by the scheduling order, B&k Nos. 46, 52, 64, none of these orders modified
the deadline for filing amended pleadings. Currently, the last day to file motions is June
1, 2015, and a trial is scheduled for Augus@15. Dkt. No. 64. On April 7, 2015, the
Court denied defendantsx parte application requesting a modification of the scheduling
order and a continuance of the trial dat#ghout prejudice to the filing of a regularly

noticed motion to continue the discovery cutoff only. Dkt. No. 61.

On April 13, 2015, defendants filed a motimn leave to file a first amended set of
affirmative defenses. Dkt. No. 62. Plaintiff opposed the motion on April 20, 2015, and
defendants filed a reply on April 27, 2015. tDMos. 65, 66. After considering the
parties’ arguments, the Court finds and concludes as follows.

. DISCUSSION

Defendants’ Proposed First Amended Affitima Defenses, attached as an exhibit
to their motion, principally add allegatiotisat the contracts at issue are illegal and
unenforceable because the subject productsgéd the patents of a third party, Neptune
Technologies and Bioresources, Inc. (“Neginand induced defendants to infringe the
same. Defendants represent that had tleey laware of this infringement, they would
not have entered into the alleged transactibasform the basis of plaintiff's suit. The
proposed amendments add factual detadetan these allegations to many of the
affirmative defenses already pleaded, add new affirmative defenses based on this
theory. The proposed amendments also supeht already pleaded affirmative defenses
with allegations that (1) plaintiff used a consultant associated with defendants in order to
convince defendants to make purchases thizdmced plaintiff's earnings in advance of a
private equity sale, (2) the goods at issueaw®t specially manufactured for defendants
within the meaning of California law, and (3) plaintiff has mitigated its damages by
selling the blended krill oil contained inglsubject goods to third parties. See
generallyMot. Ex. A2

“The proposed amendments also add a statute of limitations defense, not mentioned
in defendants’ motion. Plaintiff argues tllais omission is indicative of bad faith, but
defendants assert in their reply that theusmn of a statue of limitations defense was a

“clerical error” and agree that a statute ofitations defense is inapplicable in this case.
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Generally, a district court analyzesnation for leave to amend a pleading under
the permissive standard of Federal Rul€nfil Procedure 15(a). Martinez v. Newport
Beach City 125 F.3d 777, 785 (9th Cir. 1997). However, once the court enters a
scheduling order establishing a timeline for amending pleadings and the deadline for
requesting leave passes, Rule 16(b) appdied,the movant must show “good cause” for
not having sought leave to amend beforedibadline._Coleman v. Quaker Oats @32
F.3d 1271, 1294 (9th Cir. 2000Q); Johnson v. Mammoth Recreations9Tack.2d 604,
609 (9th Cir. 1992)). As stated above, @murt entered a scheduling order in July 2014
setting October 31, 2014 as the deadline fQquesting leave to file amended pleadings.
This deadline passed months before the instant motion was Titeztefore, defendants
must demonstrate “good cause” for amendment under Rule 16; if good cause is shown,
defendants must then demonstrate that amendment is proper under Rule 15(a).

A. Federal Rule of Civil Procedure 16

Rule 16(b)(4) provides that a schedulorgler shall be modified “only for good
cause.” “Unlike Rule 15(a)’s liberal amément policy which focuses on the bad faith of
the party seeking to interpose an amendment and the prejudice to the opposing party,
Rule 16(b)’s ‘good cause’ standard primagdbnsiders the diligence of the party seeking
the amendment.”_Mammoth Recreatio@85 F.2d at 609. Accordingly, while the court
may consider the “existence or degree @jymtice” to the opposing party, the focus is on
the moving party’s explanation for failure to timely move for leave to amend; if that party
has not been diligent, “the inquiry should end.” ffC]arelessness is not compatible
with a finding of diligence and offers no reason for a grant of relief.”Hdwever, the
“pretrial schedule may be modified ‘if it cannot reasonably be met despite the diligence
of the party seeking the extension.”” Zivkovic v. S. Cal. Edison &i2 F.3d 1080,

1087 (9th Cir. 2002) (quoting Mammoth Recreatj@¥b F.2d at 609).

With respect to the new allegations affitt@ative defenses pertaining to alleged
patent infringement, plaintiff argues thafeledants failed to show diligence in seeking

As indicated in this order’s conclusiaalthough the Court is granting defendants’
motion, the amended affirmative defenses are not to include a statute of limitations

defense.
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leave to amend because documents predio defendants on November 11, 2014 put
them on notice of any infringement-based illdgalefense. Specifically, plaintiff points
to contracts between plaintiff and Boston Mwtuticals, LLC (not a party to this action),
which included an indemnification provisiogferencing the Nephe patents. Sdakt.

No. 65-1 (Hayes Decl.) Ex. C at PO000Zihis indemnification provision provided that
if Neptune brought an infringement actiagainst Boston Nutraceuticals, LLC, another
company called “Capsugel,” or either’s custs) Bioriginal would indemnify that party
against for any costs or liability sustained due to that infringement actiorRldahtiff

also argues that some of the allegations dddexisting affirmative defenses are based
on facts previously disclosed in discovery, and that defendavesgeaerally failed to
conduct discovery in an expeditious manner.

Defendants respond that the documentspfaclaims should have put defendants
on notice were by plaintiff's admission not produced until November 11, 2014—atfter the
October 31, 2014 deadline for requesting &tv/file amended pleadings. Next,
defendants point out that the indemnification provision was produced as part of a large
set of documents, many of which defendasted were not responsive to their discovery
requests, and that defendants did not recavenredacted copy of the agreement until
April 1, 2015. Moreover, defendants argthee grounds for amendment were not facially
apparent from the indemnification provisiavhich was entered into by plaintiff and
third parties and does not ntem defendants. Rather, dafiants assert that they only
ascertained enough details to suppagtgloposed amendments by independently
discovering information including that Neptuhad filed an infringement action against
plaintiff before the U.S. International Tm@€ommission. Defendants assert that after
discovering this information in February 201ey served related discovery requests
upon plaintiff and third parties, for which thlgave yet to receive responsive documents.
For these reasons, defendants deny thatwleeg put on notice of the grounds for the
proposed amendments in November 2014, and argue that they have been diligent within
the meaning of Rule 16(b)(4).

Defendants have the better of the argam Plaintiff does not contend that
defendants had notice of the alleged infrmngat before the scheduled deadline for
requesting leave to amend, and points to ho document that would have put a reasonably
diligent litigant on notice of a possible infgement-related defense without further

investigation. Because defendants have shi@asonable diligence in seeking to amend
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its pleading once they had knowledge @& bases for the proposed amendments, and
because plaintiff identifies no prejudice that would result from modifying the scheduling
order, the Court finds Rule 16(b)(4)’s good cause standard satisfied.

B. Federal Rule of Civil Procedure 15

Rule 15 provides that after a responsive pleading has been filed, “a party may
amend its pleading only with the opposing party’s written consent or the court’s leave.”
Fed. R. Civ. P. 15(a). However, a disteaurt should freely grant leave when justice so
requires, sed., and the Ninth Circuit has made clear that this policy “is to be applied
with extreme liberality.”_Owens. Kaiser Found. Health Pla@44 F.3d 708, 712 (9th
Cir. 2001) (quoting Morongo Band of Mission Indians v. R&98 F.2d 1074, 1079 (9th
Cir. 1990)). “Five factors are taken into aoat to assess the propriety of a motion for
leave to amend: bad faith, undue delagjudice to the opposing party, futility of
amendment, and whether the plaintiff has previously amended the [pleading].” Johnson
v. Buckley, 356 F.3d 1067, 1077 (9th Cir. 2004) (citing Nunes v. Ashcgd®® F.3d 815,
818 (9th Cir. 2003)). These factors are nbequal: “delay, by itself, is insufficient to
justify denial of leave to amend,” DCD Programs, Ltd. v. Leigh838 F.2d 183, 186
(9th Cir. 1987), and many courts “have stressed prejudice to the opposing party as the
key factor,” Texaco v. Ponsold?39 F.2d 794, 798 (9th Cir. 1991). The decision
whether to grant leave to amend “is entrdgtethe sound discretion of the trial court.”
Jordan v. County of Los Angeles69 F.2d 1311, 1324 (9th Cir. 1982), vacated on other
grounds 459 U.S. 810 (1982).

Under this permissive standard, the Gdunds that defendants should be granted
leave to amend. For the reasons stabewa, defendants have rethibited bad faith or
unduly delayed in seeking leave to ameAdiditionally, plaintiffs have not previously
amended their answer and affirmative deégsnsMost importantly, plaintiff's opposition
papers do not even attempt to set forti prejudice that would result from allowing the
requested amendments, and the Court dogsarnotive any, as the trial date is still
almost three months away and plaintiff has long been in possession of the information on
which defendants’ proposed amendments are based.

Plaintiff's arguments that leave to amend should nevertheless be denied are

unpersuasive. For example, plaintiff arguleat defendants should not be permitted to
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add new factual allegations to already pleaal#dmative defenses because some are not
true affirmative defenses, and several “are based on factsavetlready been disclosed
in the course of discovery,” so trdgfendants should supplement their discovery
disclosures and responses instead of amending their answer. Plaintiff also argues that
some of defendants’ proposed amendments “seek to add detailed facts that are
inappropriate for an answer.” S&pp’n at 6-13. To the extent plaintiff requests that the
Court not only disallow the proposed amendments, but strike affirmative defenses
pleaded in defendants’ original answer, thguest should be raised (if at all) in a Rule
12(f) motion rather than in an opposition to a different matidro the extent plaintiff
argues—without citing any on-point authorityhat adding factual allegations to existing
defenses should not be permitted because it is unnecessary, this is an unpersuasive
ground for departing from the liberality of Rul&(a) in the absence of any identified
resulting prejudice.

Plaintiff also makes several argumentshe effect that leave to add the new
affirmative defenses should be denied dtefu As to the defense of “illegality,” for
example, plaintiff contends that this defense is duplicative of the existing affirmative
defense of “void.” Opp’n at 134 (citing_Vogel v. OM ABS, In¢.No. CV 13-01797
RSWL (JEMx), 2014 WL 340662, at *5 (C.D. Cal. Jan. 30, 2014) (striking affirmative
defenses as duplicative of negative defeasserted in earlier parts of answer)).
However, plaintiff identifies no resultingrejudice, and in the proposed amended
pleading the two defenses include distinct factual allegations.

Next, plaintiff argues that the defenses of illegality and void contract are
inconsistent with defendants’ counterclaim for breach of contracat Idl. But the
Federal Rules of Civil Procedure expregsigvide that a party “may state as many
separate claims or defenses as it has, regardfeconsistency.” Fed. R. Civ. P. 8(d)(3);
see alsMolsbergen v. United Stateg57 F.2d 1016, 1019 (9th Cir. 1985) (“[Clourts
have been reluctant to permit one pleadmge read as a judicial or evidentiary

*Even if plaintiff's request to strike esting affirmative defenses were properly
raised, Rule 12(f) motions are “disfavotdmcause of the “limited importance of
pleadings in federal practice.” Bureerong v. Uvav@@? F. Supp. 1450, 1478 (C.D. Cal.

1996) (internal quotation marks omitted).
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admission against an alternative or inconsispgeading.”). Therefore, this argument
provides no reason to disallow the proposed amendments.

Additionally, plaintiff argues that defendis lack standing to assert a patent
infringement defense, because they haveassérted an ownership interest in the
Neptune patents. Sétaynes Decl. Ex. E. However, defendants’ proposed amendments
do not assert a claim for patent infringementeg they allege that plaintiff's offer of
infringing goods violated the implied warranty under California law that “goods shall be
delivered free of the rightful claim of any third person by way of infringement or the
like.” Cal. Com. Code § 2312(3). Relatgdlaintiff argues that the infringement
allegations should be disallowed becauséN@ptune has already settled its patent claims
against plaintiff, and (2) defendants havéesied no damages as a result of the alleged
infringement. However, the first of these arguments does not necessarily undermine
defendants’ contention that the contra@ytlare alleged to have breached was illegal
because its subject matter was an infringing product, and the second argument, if
relevant, is a factual question rmpybperly resolved on this motion.

Finally, plaintiff submits that some oefendants’ new affirmative defenses,
including “Fraudulent Inducement and/or Omission” and “Breach of Contract and
Misrepresentation Based Upon lllegalitgdund in fraud and fail the heightened
pleading standard of Federal Rule of Civil Procedure 9(b).Goéa Club-SF, LLC v.
Platinum SJ EnterNo. 13-cv-03797-WHO, 2013 WL 6248575, at *3 (N.D. Cal. Dec. 3,
2013) (noting that affirmative defenses consisting of averments of fraud must be stated
with particularity). The Court is not persuaded by this argument either. The substance of
defendants’ affirmative defenses that cdogdsaid to sound in fraud is that plaintiff
failed to mention the material fact that plaintiff's products infringed a third party’s
patents, and concealed a business reldtipngith a consultant associated with
defendants. Courts within this circuit harezognized that “where the claim is one of
fraud by omission . . . the pleading standard is lowered on account of the reduced ability
.. . 'to specify the time, place, and sgiectontent’ relative to a claim involving
affirmative misrepresentations.”_te Apple & AT & TM Antitrust Litig., 596 F. Supp.
2d 1288, 1310 (N.D. Cal. 2008) (quoting Falk v. Gen. Motors Cd46& F. Supp. 2d
1088, 1099 (N.D. Cal. 2007)); see aldeubronner v. Milken6 F.3d 666, 672 (9th Cir.
1993) (noting that Rule 9(b) “may be relax®ith respect to matters within the opposing
party’s knowledge”).
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The Ninth Circuit has held that a district court should resolve a motion for leave to
amend “with all inferences in favor of gtarg the motion.” _Griggs v. Pace Am. Grp.,
Inc., 170 F.3d 877, 880 (9th Cir. 1999). Because the Court finds no indication of bad
faith or undue delay, because this motion fedeants’ first request to file an amended
pleading, and because plaintiff has not shdlat the contemplatl amendments would
be prejudicial or futile, the motion for leave to amend should be granted.

[ll.  CONCLUSION

In accordance with the foregoing, the CA@BRANTS the motion for leave to
amend. Defendants are to file their pragmbamended affirmative defenses forthwith,
with the exception that thegre not to include a statute of limitations defense in that
amended pleading.

IT IS SO ORDERED.

00 : 00

Initials of Preparer CcMJ
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