John P Chavez Sr. v. AmeriGas Propane Inc et al

© 00 N OO O b~ W N P

N NN DN DNDNDNNNRRRRR R R R R
W N o 0~ WNPFPF O O 0N O O W N PP O

UNITED STATES

DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

JOHN P. CHAVEZ, SR an individual,
on behalf of himself and all others
similarly situated,
Plaintiff,
VS.

AMERIGAS PROPANE, INC., a

Pennsylvania corporation; JEFF JONE

an individual; and DOES 1 through 10
inclusive,

Defendants.

Case No. CV13-05813-MMNMANX)

PROTECTIVE ORDER

ENTERED PURSUANT TO THE

PARTIES’ STIPULATION

S,
0,

Pursuant to Rule 26(c) of the FeddRalles of Civil Procedure and based on
the parties’ Stipulation for Entry of Protective Order (“Stipulation”) filed on
January 30, 2014, the terms of the proteatinger to which the parties have agreed

are adopted as a protective order of @uairt (which generally shall govern the

Doc. 26

pretrial phase of this action) except to éxtent, as set forth below, that those terms

have been substantively modified by eurt's amendment of paragraphs lIll, V,

VI, IX, and Xl of, and Exhibit A to, the

Stipulation.
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The parties are expressly cautioned thatdesignation of any information,
document, or thing as Confidential, ohet designation(s) used by the parties, d
not, in and of itself, create any entitlement to file such information, document,
thing, in whole or in part, under sealccordingly, reference to this Protective
Order or to the parties’ designation of any information, document, or thing as
Confidential, or other designation(s) ussdthe parties, is wholly insufficient to
warrant a filing under seal.

There is a strong presutign that the public has a right of access to judici
proceedings and records in civil cases.cdnnection with non-dispositive motion
good cause must be shown to suppottirgfunder seal. The parties’ mere
designation of any informaitn, document, or thing as Confidential, or other
designation(s) used by partiglwes not -without the submission of competent
evidence, in the form of a declaratioror declarations, establishing that the
material sought to be filed under seatjualifies as confidential, privileged, or
otherwise protectable-- constitute good cause.

Further, if sealing is requestedaannection with a dispositive motion or
trial, then compelling reasons, as opposegood cause, for the sealing must be
shown, and the relief soughtadhbe narrowly tailored to serve the specific interg
to be protectedSee Pintos v. Pacific Creditor&ss’n, 605 F.3d 665, 677-79 (9th

Cir. 2010). For each item or type of infaxtion, document, or thing sought to be

filed or introduced under seal in conneatiwith a dispositive motion or trial, the
party seeking protection must articéatompelling reasons, supported by specif
facts and legal justification, fahe requested sealing ordékgain, competent
evidence supporting the application tdile documents under seal must be
provided by declaration.

Any document that is not confidential j\pleged, or otherwise protectable i

its entirety will not be filed under sealtiie confidential portions can be redacted.
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If documents can be redacted, then actmthversion for public viewing, omitting
only the confidential, privileged, or otherwise protectable portions of the docur
shall be filed. Any application tha¢sks to file documents under seal in their
entirety should include an explanatiohwhy redaction is not feasible.
Notwithstanding any other provision ofigiProtective Order, in the event
that this case proceeds to trial, all imf@tion, documents, andings discussed or
introduced into evidence atal will become public and alable to all members o
the public, including the press, unless suffitieause is shown in advance of tria
to proceed otherwise.
THE PARTIES ARE DIRECTED TO REVIEW CAREFULLY AND
ACT IN COMPLIANCE WITH A LL ORDERS ISSUED BY THE
MARGARET M. MORROW, UNITED STATES DISTRICT JUDGE,

INCLUDING THOSE APPLICABLE TO FILINGS UNDER SEAL.
I

I
I
I
I
I
I
I
I
I
I
I

nent




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

AGREED TERMS OF PROTECTIVE ORDER AS ADOPTED AND
MODIFIED BY THE COURT
l. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in this actimay involve production of

confidential, proprietary, or private imfmation for which special protection from
public disclosure and from use for any paoge other than prosecuting this litigatis
may be warranted. Accordingly, the partes/e stipulatel to and petitioad the
Court to enter the following Prettive Order. The partidsave acknowledgd that
this Protective Order does not confer blanket protections on all disclosures or
responses to discovery and that theguton it affords from public disclosure anc
use extends only to the limited informationitems that are entitled to confidentie
treatment under the applicablg# principles. The partidsavefurther
acknowledgd, as set forth in Section 12.3,/pe, that this Protective Order does
not entitle them to file confidential informtion under seal; the Central District of
California’s Local Rules, including Local Ru79-5, set forth the procedures that
must be followed when a party seeks permission fronCthet to file material
under seal.
II.  DEFINITIONS
2.1 Challenging Party: a Party Mon-Party that challenges the

designation of information or items under tRi®tective Order.

2.2 “CONFIDENTIAL” Information or Iems: information (regardless o

how it is generated, storedr maintained) or tangible things that qualify for
protection under Federal Rub Civil Procedure 26(c), including, but not limited
to, the names and contact infotia for putative class members.

2.3 Counsel (without qualifier): @side Counsel of Record and House

Counsel (as well as their support staff).
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2.4 Designating Party: a Party or NBarty that designates information

items that it produces in disclosarer in responses to discovery as
“CONFIDENTIAL.”

2.5 Disclosure or Discovery Materiaéll items or infomation, regardless

of the medium or manner in which it is geaied, stored, or maintained (including
among other things, testimony, transcripisd tangible things), that are producec
or generated in disclosures or responses to discovery in this matter.

2.6 Expert: a person with specializatbwledge or expezgnce in a mattet
pertinent to the litigation who has been retaitby a Party or its counsel to serve

an expert witness or aansultant in this action.

2.7 House Counsel: attorneys who arg@leyees of a party to this action.

House Counsel does not include Outsideisel of Record or any other outside
counsel.

2.8 Non-Party: any natural personrtparship, corporation, association,
or other legal entity not named as a Party to this action.

2.9 Outside Counsel of Recordttaaneys who are not employees of a

party to this action but are retained to et or advise a party to this action an
have appeared in this action on behalf af tharty or are affiliated with a law firm
which has appeared onh@df of that party.

2.10 _Party: any party to this action¢luding all of its officers, directors,
employees, consultants, retained expens, Outside Counsel of Record (and thg
support staffs).

2.11 Producing Party: a Party ooiNParty that produces Disclosure or

Discovery Material in this action.

2.12 Professional Vendors: persamsntities that provide litigation

support service(g., photocopying, videotaping, translating, preparing exhibits

or
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demonstrations, and organizing, storingredrieving data in any form or medium)
and their employees and subcontractors.

2.13 Protected Material: any Discloswor Discovery Material that is
designated as “CONFIDENTIAL.”

2.14 Receiving Party: a Party thrateives Disclosure or Discovery

Material from a Producing Party.

.  SCOPE

The protections conferred by thi#sotective Order cover not only Protected

Material (as defied above) but also(1) any information copied or extracted fror
Protected Material; (2) all copies, excergismmaries, or compilations of Protect
Material; and (3) angepositiontestimony, conversations, or presentations by
Parties or their Counsel that might eal Protected Material. However, the
protections conferred by thizrotective Order do not cover the following
information: (a) any information that in the public domain at the time of
disclosure to a Receiving Party or bews part of the public domain after its

disclosure to a Receiving Party as suteof publication not involving a violation

of this Protective Order, including becoming part of the public record through tf

or otherwise; and (b) any information knowo the Receiving Party prior to the
disclosure or obtained by the Receivipgrty after the disclosure from a source
who obtained the information lawfully amslunder no obligation of confidentiality
to the Designating Party. Any use of fyaied Material at trial shall be governed
by a separate aggment or order.

IV. DURATION

Even after final disposition of this litagion, the confidentiality obligations

imposed by thifrotective Order shall remain in effect until a Designating Party
agrees otherwise in writing or a court order otherwise dirdatsal disposition

shall be deemed to be the later ¢1) dismissal of all claims and defenses in thig
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action, with or without prejudice; and (2) final judgment heedtar the completion
and exhaustion of all appeals, rehearingsamds, trials, or reviews of this action
including the time limits for filing any motits or applications for extension of tin
pursuant to applicable law.

V. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Cardbasignating Material for Protection

Each Party or Non-Partyho or which designates information or items for
protection under thiBrotective Order must take care tinnit any such designation
to specific material that qualifies undeetappropriate standards. The Designatif
Party must designate forgiection only those parts ofaterial, documents, items,
or oral or written communications thatajily — so that other portions of the
material, documents, items, or comnuations for which protection is not
warranted are not swept unjustifiglvithin the ambit of thigrotective Order.

If it comes to a Designatingarty’s attention that information or items it
designated for protection do not qualify footection, that Designating Party mus
promptly notify all other Parties thatig withdrawing the mistaken designation.

5.2 Manner and Timing of DesignationSxcept as otherwise provided i

this Protective Order &ee, e.g., second paragraph of section 5.2(a) below), or as

otherwise stipulated or ordered, Disclosardiscovery Material that qualifies forn
protection under thiBrotective Order must be clearly stesignated before the
material is disclosed or produced.

Designation in conformity with thiBrotective Order requires:

(a) for information in documentary forra.§., paper or electronic

documents, but excluding transcripts of depositions), that the Producing Party
the legend “CONFIDENTIAL” to each pagleat contains protected material. If
only a portion or portions of the mater@i a page qualifies for protection, the

Producing Party also must clearly ideytifie protected portion(s) (e.g., by makin
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appropriate markings in the margins).

A Party or Non-Party that makes origlrdocuments or materials available
for inspection need not designate thempfmtection until after the inspecting Pan
has indicated which material it wouidle copied and produced. During the
inspection and before thesignation, all of the mat®&l made available for
inspection shall be deemed “CONFIDEMLL” After the inspecting Party has
identified the documents it wants copied and produced, the Producing Party n
determine which documents, or portionsrdof, qualify for protection under this
Protective Order. Then, before producingetgpecified documents, the Producin
Party must affix the “CONFIDENTIAL” lgend to each page that contains
Protected Material. If only a portion ormgions of the material on a page qualifie
for protection, the Producing Party alsmist clearly identify the protected
portion(s) (e.g., by making appropgeamarkings in the margins).

(b) for testimony given in depositionhat the Designating Party identify o

the record, before the close of the depositunless the Parties jointly agree on t
record to an alternative timeframe for sutgdsignations or otineise are ordered b}
the Court.

(c) for information produced in soniérm other than documentary and for,

any other tangible items, that the Producing Party affix in a prominent place o

exterior of the container or containersahich the information or item is stored th

legend “CONFIDENTIAL.” If only a portion or portions of the information or item

warrant protection, the Producing Partythe extent practicable, shall identify thg
protected portion(s).

5.3 Inadvertent Failures to Designatétimely corrected after discovery,

an inadvertent failure to designate quatifiaformation or items does not, standin
alone, waive the Designating Party’s right to secure protection under this

Protective Order for such material. Upon tinyetorrection of a designation, the
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Receiving Party must make reasonable effiar@ssure that th@aterial is treated
in accordance with the provisions of tReotective Order.
VI. CHALLENGING CONFIDEN TIALITY DESIGNATION
6.1 If any Party objects to the desigoa of any Protected Material as
“CONFIDENTIAL,” the ReceivingParty may request in writingpat the

DesignatingParty remove such designation. The written request shall specificg
identify the precise material arfformation at issue.

6.2 TheDesignating Partyshall respond in writing within seven (7)
business days of the receipt of the writtequest, or within sth other time as may
be designated by order of the Couragreement of the parties. If tDesignating
Party refuses to remove the “CONDENTIAL” designation, theéDesignating
Party’s written response shall state the reasons for such refusal. Notwithstan
the foregoing, failure to provide a timely written response shall be deemed ar
of the request.

6.3 If theDesignatingParty fails to respond to a request or refuses to
remove the “CONFIDENTIAL” designatiorihe Receiving Party shall have twen
(20) days from the date the objecting party received#sgnating Partys
refusal (or, in the case of failure to pesd, twenty (20) days from the date such
response would have been due) toditeappropriate motion or application
challenging the designation with the Couit shall be the burden of the
Designating Partyto establish that the designated information is
“CONFIDENTIAL” within the meaning of this Protective Order or otherwise
should be subject thereto. In the evergwfh a motion or application, the materi
at issue may be submitted to the Court forracamera inspection.

6.4 All Protected Material degnated as “CONFIDENTIAL” hereunder

shall be given the full protection of tHsotective Order unless and until the Cou
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enters an order changing ttiesignation or modifying derminating this
Protective Order.
VIl. ACCESS TO AND USE OFPROTECTED MATERIAL
7.1 Basic Principles. A Receiving Pamay use Protected Material that

disclosed or produced by another Partppr Non-Party in connection with this
case only for prosecuting, defending, orméing to settle this litigation. Such
Protected Material may be disclosed atdythe categories of persons and under
conditions described in thi¥rotective Order. When the litigation has been
terminated, a Receiving Party must comyith the provisions of Section 13 belo
(FINAL DISPOSITION).

Protected Material must be store@lanaintained by a Receiving Party at &
location and in a secure manner that ersstirat access is limited to the persons
authorized under thiBrotective Order.

7.2 Names and Contactitmmation of Putativ&Class Members. With

respect to the names amuhtact information of putative class members produce
subject to this Protective Ordendadesignated as ‘@NFIDENTIAL,” the
following shall apply:

(@) Plaintiff's counsel shall maintathe names and contact information

the putative class membersm@ssate and confidential;

S

the
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(b) Plaintiff's counsel agrees notige the names and contact information

of the putative class members to solicicause another to solicit any of the
putative class members to assert any o, charge, or complaint of any kind
whatsoever against Defendant or for atlyer purpose other than for the limited
purpose of: (i) seeking informatioalevant to class certification issvi€s)
Plaintiff's claims as set fortim the First Amended Complairéind/or (iii)
Defendant’s defenses to Plaintiff's claias set forth in Platiff's First Amended

Complaint.
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(c) The names and contact informatmfrthe putative class members shall

not be disclosed by Plaintiff or hisensel to any other person except the

following: (a) the legal, clerical, paralegal, or other staff of Plaintiff's counsel,

will abide by the terms of thiBrotective Order; (b) persons retained by Plaintiff's

counsel to furnish expert or consulting\sees or advice in this action, who will
abide by the terms of thRrotective Order; and (c) the Court ants personnel
The Parties agree that tiitaragraph, rather than Paragraph 7.3, shall apply to t
disclosure of the names and contactrinfation of the putative class members.
7.3 Disclosure of “CONFIDENTIALInformation or Items. Unless
otherwise ordered by th@ourt or permitted in writing by the Designating Party,

as separately set forth in Paragrapgh @ Receiving Party may disclose any
information or item desigried “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside CounsieRecord in this action, as well
as employees of said Outside CounsdRetord to whom it is reasonably necess

to disclose the information for this litigation;

(b) the officers, directors, and empees (including House Counsel) of the

Receiving Party to whom disclosure &asonably necessary for this litigation;
(c) Experts (as defined in thHgotective Order) of the Receiving Party to

whom disclosure is reasonably necessaryHis litigation andvho have signed thg

“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) theCourt and its personnel;

(e) court reporters and thestaff, professional jury drial consultants, mock

jurors, and Professional Vendors to whorsctbsure is reasonably necessary for
this litigation and who have signecdetthAcknowledgment and Agreement to Be
Bound” (Exhibit A);

(f) during their depositionsvitnesses in the actidno whom disclosure is

reasonably necessary antlo have signed the “Aclowledgment and Agreement

who
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to Be Bound” (Exhibit A), unless otherneisigreed by the Designating Party or

ordered by the Court. Bas of transcribed deposititestimony or exhibits to

depositions that reveal Protected Matemaly not be disclosed to anyone except as

permitted under this Protective Order.
(g) the author or recipient of a donent containing the information or a
custodian or other person who otheevmssessed or knew the information.
VilIl. PROTECTED MATERIAL SU BPOENAED OR ORDERED
PRODUCED IN OTHER LITIGATION

If a Party is served with a subpoenaaarourt order issued in other litigatio
that compels disclosure of any infornmatior items designated in this action as
“CONFIDENTIAL,” that Party must:

(a) promptly notify in writing the Designating Party. Such notification sh
include a copy of the subpna or court order;

(b) promptly notify in writing the party who caused the subpoena or ord
iIssue in the other litigation that someatirof the materiatovered by the subpoen
or order is subject to this Protective Ord&uch notification shall include a copy
of this Protective Order; and

(c) cooperate with respect to all reaable procedures sought to be pursu

by the Designating Party whose ProgecMaterial may be affected.

If the Designating Party timely seeks a puative order, the Party served with

the subpoena or court order shall naiduce any information designated in this
action as “CONFIDENTIAL” before a datamination by the court from which the
subpoena or order issyathless the Party has obtained the Designating Party’s
permission. The Designating Party sloear the burden and expense of seeking
protection in that court of its confidentialaterial — and nothing these provisions
should be construed as authorizing oreemaging a Receiving Party in this actior

to disobey a lawful dective from another court.
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IX. A NON-PARTY'S PROTECTED MA TERIAL SOUGHT TO BE
PRODUCED IN THIS LITIGATION

(@) The terms of thiBrotective Order are applicable to information
produced by a Non-Party in this amtiand designated as “CONFIDENTIAL.”
Such information produced by Non-Pastia connection with this litigation is
protected by the remedies and relief provided byRhaective Order. Nothing in
these provisions should be constrasdorohibiting a Non-Party from seeking
additional protections.

(b) Inthe event that a Party is recd, by a valid discovery request, to
produce a Non-Party’s confidential infortiman in its possession, and the Party is
subject to an agreement with therNParty not to produce the Non-Party’s
confidential information, then the Party shall:

(1) promptly notify in writing the Requesting Party and the
Non-Party that some or all of thf@nmation requested is subject to a
confidentiality agreemdmwith a Non-Party;

(2) promptly provide the Non-Party with a copy of the
Protective Order in this litigation, threlevant discovery request(s), and a
reasonably specific descriptiontbie information requested; and

(3) make the information requested available for inspectign
by the Non-Party.

(c) If the Non-Party fails to object or seek a protective order from this
court within 14 days of receiving thetie® and accompanying information, the
Receiving Party may produce the Non-artonfidential infemation responsive
to the discovery request. If the Nonryaimely seeks a protective order, the
Receiving Party shall not produce any infatmn in its possession or control tha
IS subject to the confidentiality agmment with the Non-Party before a

determination by the court. Absent@uct order to the contrary, the Non-Party

12
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shall bear the burden and expense of segkiotgction in this court of its Protectg
Material. Nothing in these provisions should be construed as authorizing or
encouraging a Receiving Party in this actin to disobey a lawful directive from
another court.

X. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadeace or otherwise, it has disclos

Protected Material to any person or iryaircumstance not authorized under this
Protective Order, the Recemng Party must immediately(a) notify in writing the
Designating Party of the unauthorized disclosuflesuse its best efforts to retrie\
all unauthorized copies of the Protected Matg(i@l inform the person or persong
to whom unauthorized disclosuresre@nade of all the terms of tH¥sotective
Order, and (d) request such person or passto execute the “Acknowledgment a
Agreement to Be Bound” that is attached hereto as Exhibit A.
XIl. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives nottoeReceiving Parties that certain

inadvertently produced material is sedyj to a claim of privilege or other
protection, the obligations of the ReceigiParties are those set forth in Federal
Rule of Civil Procedure 26(b)(5)(B). Thmovision is not intended to modify
whatever procedure may be establisheanre-discovery order that provides for
production without prior privilege review. Pursuant to Felderde of Evidence
502(d) and (e), insofar as the parties remtlagreement on the effect of disclosu
of a communication or information covered by the attorney-client privilege or v
product protection, the pa#s may incorporate their agreement in the stipulated

protective order submitted to the court.
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Xll. MISCELLANEOUS
12.1 Rightto Further Relief. Nothing in tH#sotective Order abridges the

right of any person to seek its modification by @aurt in the future.
12.2 Right to Assert Other Objections. Bgving stipulatedto the entry of

this Protective Ordeno Party waives any right it otivese would have to object t

disclosing or producing any informati or item on any ground not addressed in

this Protective Order. Similarly, no Pawaives any right to object on any ground

to use in evidence of any of the nr&éecovered by this Protective Order.

12.3 _Filing Protected Material. Without written permission from the

Designating Party or a court order securedradppropriate notice all interested
persons, a Party may not file in the pulsecord in this action any Protected
Material. If the Party seeking to file pars containing information or materials
designated “CONFIDENTIAL” is not the Deagiating Party of those materials, th
Party must first file and serve application to file under seal aagroposed order
in accordance witkhe requirements ofLocal Rule 79-5and this Protective
Order.

12.4 Jurisdiction. The Central Distrizt California shall retain jurisdictiof
to enforce the terms and conditions of tAretective Order, even after the final
disposition of this action, as defined in paragraph 4.

XIl. FINAL DISPOSITION

Within 60 days after the final dispadsih of this action, as defined in

paragraph 4, each Receiving Party nrasirn all Protected Material to the
Producing Party or destroy such materiAk used in this subdivision, “all
Protected Material” includes all copiessafacts, compilations, summaries, and 4
other format reproducing or capturing any of the Protected Material. Whether
Protected Material is returned or deyed, the Receiving Party must submit a

written certification to the Producing Party (aifdjot the same person or entity, t
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the Designating Party) by the 60 day deadline tlfa} identifies (by category,
where appropriate) all the Protected Mitiethat was returned or destroyexhd
(2) affirms that the Receiving Partyshaot retained any copies, abstracts,
compilations, summarigsr any other format reproducing or capturing any of th
Protected Material. Notwithstanding tipisovision, Counsel are entitled to retain
an archival copy of all pleadings, mani papers, trial, deposition, and hearing
transcripts, legal memorandaorrespondence, depositiand trial exhibits, expert
reports, attorney work product, and consultant and expert work product, even
such materials contain Protected Materiahy such archival copies that contain
constitute Protected Material remain subjecdthis Protective Order as set forth in
Section 4 (DURATION).
IT1S SO ORDERED.

772&7&# q. )?ryza_
Dated: February 19, 2014

f

MAGARET A. NAGLE
UNITED STATESMAGISTRATE JUDGE

15
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name]

declare under penalty of perjury that Veaead in its entirety and understand the

Protective Order that was issued by the Whi¢ates District Court for the Centra
District of California on February 19, 2014, in the casdobh P. Chavez, . v.
AmeriGas Propane, Inc., Case No. 13-cv-05813MM(MANX). | agree to
comply with and to be bound by all therms of this Protective Order, and |
understand and acknowledge tfalure to so comply@uld expose me to sanctiof
and punishment in the nature of contemipsolemnly promise that | will not
disclose in any manner anyf@nmation or item that is subject to this Protective
Order to any person or entity except inctdompliance with the provisions of thi
Protective Order.

| further agree to submit to the jurisdiction of the United States District C
for the Central District of California for the purpose of enforcing the terms of th
Protective Order, even if such enforcemgroceedings occur after termination of
this action.

Date:

City and State where sworn andrsed:

Printed name:

Signature:
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