Eclat Pharmaceuticals LLC v. West-Ward Pharmaceutical Corp et al

NOTE: CHANGES MADE BY THE COURT

© 00 N OO O ~A W N B

N DD NN N NNDNRRPRERRRPR R R R
N~ O 00 W NP O © 0 ~N O 0 M W N PP O

28

CoOOLEY LLP

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRCT OF CALIFORNIA

ECLAT PHARMACEUTICALS, LLC,
a Delaware corporation,

Plaintiff,
V.

WEST-WARD PHARMACEUTICAL
CORP., a New Jerse%)rporatlon; APR
PHARMACEUTICALS, INC. dba
FRESENIUS KABI USA, LLC, a
Delaware corporation; an
AMERICAN REGENT, INC., a New
York Corporation,

Defendants.
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STIPULATION AND [PRO POSED] PROTECTIVE ORDER GOVERNING
THE HANDLING OF CONF IDENTIAL MATERIAL

Recitals and Good Cause Statement

A. Plaintiff Eclat Pharmaceuticald,LC (“Plaintiff’) and defendants
West-Ward Pharmaceutical Corp. (“Westall”), and APP Pharmaceuticals, Inc.
dba Fresenius Kabi USA, LLC (“APP”) (bectively “Defendants”), in the above
captioned action, titled and numberégatjat Pharmaceuticals, LLC v. West-Ward
Pharmaceutical Corp. et al.,, Case No. 13-cv-06252-JARLA (“Litigation” or

“Action”), contemplate that discovery afocuments and other information in the

UJ

Litigation may involve the production oflocuments and other information a
producing party may reasonably believegmod faith to be protected from public
disclosure under Rule 26(®)f the Federal Rules o€ivil Procedure and/ar
California’s statutory and/or Constitutidnaovisions conferring rights of privacy,

B. Plaintiff and Defendants (each refatr&o individually as a “Party’,
and collectively as “Parties”) desire to anteto this stipuléion to facilitate the
discovery process by protecting againg timauthorized disclosure of confidential
materials.

C. The Parties acknowledge that thigslation (and if approved, Order),
does not confer blanket protems on all disclosures osesponses to discovery but

that the protection it affords only extentb documents and other information or

items that are either entitlednder the applicable legalipciples, to confidentig
treatment, or, if not entitled to confidentiaeatment, are subjetdb the Parties
agreement to treat such information or itesssconfidential, subject to appropriate

court orders.

o

D. The Parties further acknowledge tliais stipulation (and if approve
Order), does not create entitliement to @tenfidential information under seal.
E. The Parties believe good cause exists approving the stipulation

because the stipulation seeks to ecbtagainst injury caused by the public

STIPULATED AND [PROPOSED]
-1- PROTECTIVE ORDER
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dissemination of confidential documents amirmation. The Parties contend that

if the sensitive commercial information identifiedra in paragraph 3, subparts

1-

9, were to be publicly known, the Partyf®cting such information from disclosure

would be harmed because the commerciklevaf such documés and information

(which derive value from not being pubicknown) would be destroyed. Wi

respect to the items identifigdfra in paragraph 3, subparts 10-11, the Pa

th

rties

contend that such documents and infdramaare protected from public disclosure

by a person’s right to privacy.

Stipulation

NOW, THEREFORE, the Parties herelijpslate and agree, through th

eir

undersigned counsel, to the following taer@nd conditions that they contemplate

will govern the production of documentsdaother information that the produci

party reasonably and in goddith deems to be confideal, and further jointly

request that the Court enter a protectivdeorconsistent with the terms of this

stipulation (hereafter “Prettive Order” or “Order”).

1. Scope The following terms, conditiongrocedures, and restrictio

govern with respect to documents, electcahata, graphics, and any other forms of

information produced or voluntarily exainged in the Litigabn by any Party ar

non-parties (“Third Paies” or singularly, “Third Pdy”), including any “writing,”

“recording,” “photograph,” “original”, or Quplicate” (as those terms are definec
Rule 1001 of the Federal Rules of Evide)y all discovery contemplated by Ru
26-36 of Federal Rules of Civil Procedurincluding responses to all writt
discovery requests and rdands, deposition testimony and exhibits, howe
recorded; and any other written, recordedgraphic matters produced by a P
(“Produced Material”). Produced Materidiat is designated, in accordance
this Protective Order, as “Confidential” @iHighly Confidential' shall be referrec

to as “Protected Material” within éhmeaning of this Protective Order.

STIPULATED AND [PROPOSED]
-2- PROTECTIVE ORDER
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2. Good Faith Designations. Each Party agrees that designation
Protected Material and responses tguests to permit funer disclosure @
Protected Material shall be made abjective good faith anaot: (a) to impose
burden or delay on an opposing Party, orfd tactical or other advantage
litigation. Further, each Party agreesmake best efforts to avoid as much
possible inclusion of Protected Material briefs and othecaptioned documen
filed in court, in order to minimize séad) and designating sudbriefs and othe
captioned documents as Protected Material.

3. Protected Material. The categories of Protected Material include,
is not limited to: (1) non-public technolagil and scientifigoroduct developmer
research in which the Parties or Thirdties have invested significant resourg
(2) non-public manufacturing research aleyelopment information (including, f
example, manufacturing protocols) in sl the Parties or Third Parties ha
invested significant resources; (®)n-public presentations, marketi
communications, or plans for presdias, advertisements and market
communications; (4) non-public market, dsgmaphic, or product research g
advertising development; (5) non-public business plans; (6) prices pai
components of products, to the extenthsunformation is not publicly knowr
(7) non-public commercial information n@luding, for example, negotiatiorn

vendor, supply and other contracts anckrise agreements) constituting hig

sensitive material that competitorsowd consider valuable; (8) non-pub‘
I

business financial informatn (including, for exampldgudgeting, accounting, sa
figures and advertising expendituresf9) non-public business relationsk
information (including, for example, infimation pertaining to potential and
existing customers, competitors, supplierstridbutors, affiliatessubsidiaries, an
parents); (10) the names, street adskes, e-mail addresseand/or telephon

numbers of customers or employees; and (11) personnel information (includi

STIPULATED AND [PROPOSED]
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example, compensation, evaluatiorsnd other employment informatio
maintained as confidential for employee privacy reasons.

4. Designations. It shall be the dutyof the Party producing an
Protected Material (“Producing Party”) tovgi notice that such Protected Mate
is covered by this Protectiv@rder in the manner set farin paragraph 8 below.
Party with an interest, other than the Prodgdrarty, in the confidentiality of th
Produced Material, either be®or after production, magiso give notice that th
material is Protected Material covdrdy this Protective Order and should
designated in the mannertstorth in paragraph 8 below (collectively w
“Producing Party,” théDesignating Party”).

5. Duties. The duty of the Party or Parties receiving the Prote
Material (“Receiving Party”) and of albther persons bound by this Protect

Order to maintain the confidentiality of Reated Material in accordance with t

n)

ly
rial
A
e
e
be
th

cted
ive

NIS

Protective Order shall commence with getiof a designation made in accordance

with paragraph 4. Protected Matergdlall be designated besignating Party
subject to the provisions of this Order, with one of the following designations:
a. “Confidential;” or

b. “Highly Confidential - Attorneys’ Eyes Only.”

/

No person subject to this Protective Ordeay disclose, in public or private, any

Protected Material designated by a Paoty Third Party othe than itself as

“Confidential” or “Highly Confdential - Attorneys’ Eye®©nly,” except as provide
for in this Protective Order or &srther orderedby the Court.

6. Definition Of Confidential. Protected Materiainay be designated
“Confidential” if the Designating Party beves in objective good faith that su
material constitutes or discloses orates to processes, operations, rese:
technical or developmentalformation, production, markieg, sales, financial, @

other proprietary data or information cdbmmercial value congent with Federa

STIPULATED AND [PROPOSED]
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Rule of Civil Procedure 26(c), or permel or customer or otherwise persanal
private data that is protected from pulaisclosure by a person’s right to privacy,

7. Definition Of Highly Confidential — Attorneys’ Eyes Only. “Highly
Confidential — Attorneys’ Eyes Orlyinformation is a narrow subset of

“Confidential” information. Protectedaterial may be dggnated as “Highly

T~

Confidential — Attorneys’ Eyes Only” isuch material constitutes or containsy in
whole or in part, information including, babt limited to: (i) information obtained

from a nonparty pursuant to a current Nonidisare Agreement (“NDA”); (ii) trade

© 00 N OO O ~A W N B

secrets; (i) confidential settlement ragments or confidential settlement

10 communications, and (iv) any other ngpetitive customer, product, market,
1 contract, regulatory, tax, and financieformation that might harm a Party’s
12 competitive standing outside thfe litigation if it is disclose to another Party in the
13 litigation. However, information regarding a Party’s statements, representations, c
14 pronouncements made to customers orgeogve customers regarding whether|the
15 Party’s neostigmine methylsulfate protlus FDA approved or does not require
16 FDA approval or is superior in quality effectiveness to another manufacturer’s
17 neostigmine methylsulfate product cannotdasignated as “Highly Confidential —
18 Attorneys’ Eyes Only.”
19 8. Method Of Designation. Any Produced Material that the Designating
20 Party in good faith wishes to designatePastected Material nai be labeled with
21 the legend “Confidential” ofHighly Confidential - Attaneys’ Eyes Only,” as
22 appropriate, at the time the tagal, or a copy thereof, is provided to the Receiving
23 Party, or at any time thereafter. In tt@se of material coained in or on media
24 other than paper, the Producing Party sa#iik such a label to the material or use
25 its best efforts to identify the materias Protected Material. With respect| to
23 material produced by another PartyDasignating Party may give notice to (all
28
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other Parties in the Action, in writing, &h the material is Protected Material

covered by this Protective Order.

9. Access To Confidential Material Only the following persons sha

have access to or retain material dedgigthas “Confidentialpursuant to paragraph

8 of this Order:

a. The Court and its official personnel;

b. Outside Counsel for a Party. e purposes of this Protecti
Order, “Outside Counsel” means attornéysthe law firms retained by the Part
for this Action, including paralegals, afé clerks, secretaries, and other sup

staff assisting those attorrgyworking on the Action;

ve
es

port

C. Outside experts and consultants retained by the Receiving

Party’s Outside Counsel to assist in titigation (and the expest or consultants

staff whose duties and responsibilities reqaireess to such materials), who are

past or present employees of the Receiagy or of an affiliate of the Receiving

Party, and agree, in writing, to be bouoyl this Protective Order by executing
acknowledgment in the form of Exhibit Aahis annexed to this Protective Orde

d.  Court reporters and translators;

e.  Outside litigation support personmetained by Outside Counsel

to assist in the preparation and/or BEtign of the Action, including contra

not

an

ct

attorneys or outside copying service @ers or electronic document management

vendors, and who agree, in writing, b2 bound by this Protective Order

executing an acknowledgment in the form Bthibit A that is annexed to this

Protective Order,
f. Any person who wasnvolved in the preparation of su
material, who received or reviewed sustaterial for purposes other than t

Action, who has been alledeto have received or reviewed such material

STIPULATED AND [PROPOSED]
-6- PROTECTIVE ORDER
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purposes other than this Action, ohaev has otherwise been authorized by
Designating Party to viethe Protected Material;

g. The Parties and the employees, officers, directors,
executives of the Parties to this Actiamgluding the Partieshside counsel; and

h. Persons whom the Designating Party agrees in writing or O

record at a deposition may be shown “Gdanftial” material, and who agree, |i

writing, to be bound by this Protective Order by executing an acknowledgm
the form of Exhibit A that is annexed to this Protective Order.

10. Access To Confidential - Attaneys’ Eyes Only Material. Only the
following persons shall have access toretain material designated as “Higk
Confidential — Attorneys’ Eyes Only” psmant to paragraph 8 of this Order:

a. Persons listed in paragraph 9 (&), (c), (d), (e), and (f); and

b. Persons whom the Designating Rarf applicable, agrees
writing or on the record at a depositiomay be shown “Highly Confidential
Attorneys’ Eyes Only” material, and whagree, in writing, to be bound by tk
Protective Order by executing an acknowledgment in the form of Exhibit A t
annexed to this Protective Order.

11. Acknowledgement By Persons Accessing Protected Material3 he
acknowledgment form (i.e. Exhibit A tthis Protective Order) executed by 1
required individuals (as identfd in paragraph 9(c), 9(€9(h) and 10(b)) shall b

maintained in the files of the counsallowing access by such person to

“Confidential” or “Highly Confidential - Attorneys’ Eyes Only” material.

Individuals identified in paragraphs 9(&e), 9(h) and 10(b) who fail to execl
the acknowledgement (Exhibit A) shall nbe permitted to view the Protect
Material.

12. Third Party Protected Material In Possession Of Parties.During

the course of this Action, a Party may leguested to prode to another Part

STIPULATED AND [PROPOSED]
-7- PROTECTIVE ORDER
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documents and other information that ubjgect to contractual or other obligatigns

of confidentiality owed to a Third Partyy the Party receiving the request. The

Party subject to such contractual or otbbligation of confiéntiality shall timely

contact the Third Party to determine whiest such Third Party is willing to perm

disclosure of the confidéial documents, things, orformation under the terms

this Protective Order and shall informetirhird Party of the contents of th

t

IS

Protective Order and specifically of thisrpgraph. If the Third Party consents to

the disclosure of the subjectaterial to the requesting Party, the documents, things,

or information shall be produced in accande with this Order. If the Third Par

does not consent to the disclosure tbé confidential documents, things,

or

information under the terms of this Prdtee Order, the Party subject to such

contractual or other obligation of caoténtiality shall promptly notify th
demanding Party in writing of the Third ®ds refusal to onsent. Unless th
Party subject to such contractual or otbbligation of confidentiality moves for

protective order under Rule 26(c) of thederal Rules of @il Procedure, suc

D

Party shall also provide the demandingty?éa) a copy of any document imposing

the contractual or other obligation of comidiality, so long as that document is

itself subject to a contractual or other oblign of confidentiality, (b) a log of the

categories of documents, things, or nf@tion being withheld, and (c) the Th

not

rd

Party’s name and contact information sdticat the demanding Party may subpoena

documents directly from the Third Party.

13. Production By Third Parties. If documents, things, or information

are requested from a Third Party and stitird Party claims that certain of t
documents, things, or information requested are confidential or proprietary t
Third Party or contain information th& protected from public disclosure by

person’s right to privacy, such Third Partyynd it desires, adopt the benefits g

STIPULATED AND [PROPOSED]
-8- PROTECTIVE ORDER
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burdens of this Order as it applies to Rarin this case by agreeing to be bound by
the terms of this Order.

14. Designation Of “Confidential” Or “Highly Confidential -
Attorneys’ Eyes Only” Information At Depositions. In the case of depositions,
designation of the portion dhe transcript (including exhibits) which contalns
“Confidential” or “Highly Confidential - Atorneys’ Eyes Onlyshall be made by [a
statement to such effect on the recardthe course of the deposition; or upon

review of such transcript, by coungelr the party to whose “Confidential” or

© 00 N OO O ~A W N B

“Highly Confidential - Attorneys’ Eye®©nly” the deponent has had access, said

[ERY
o

counsel designating within fourteen (14pys after counsel's receipt of the

-
|

transcript, and listing on a separate piec@aper the numbers of the pages of|the

=
N

transcript containing “Confidential” ofHighly Confidential - Attorneys’ Eyes

=
w

Only” inserting the list at the end of thamscript, and mail or email serving copies

[HEN
SN

of the list to counsel for all Parties scatht may be affixed to the face of the

[EEY
al

transcript and each copy thereof. nBi®@g such designation by counsel, the entire

=
o

deposition transcript, including exhibitshall be deemed “ighly Confidential —

=
\l

Attorneys’ Eyes Only.” If no designation is made witliaurteen (14) days aftg

1%
—_

18 receipt of the transcript, the transcrigitall be considered not to contain any
19 “Confidential” or “Highly Canfidential - Attorneys’ Eyenly” other than those
20 portions designated on the record during dleposition, if any. Nothing in thjs
21 paragraph precludes the Parties fromtjgimgreeing in writing, on a deposition-
22 by-deposition basis, to shorten the fourteen (14) day time period available t
23 designate a transcript as “Confidential”“étighly Confidential - Attorneys’ Eyes
24 Only” following receipt of the transcript.
25 15. Use Of “Confidential” Or “Highl y Confidential — Attorneys’ Eyes
26 Only” Material At A Deposition. Counsel shall not disclose “Confidential”
2; information or “Highly Confidential - &orneys’ Eyes Only” information to |a
Sl . STPULATED A [P or s
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witness testifying at a deposition except in strict conityrmith the provisions o

f

this Order. No such disclosure shallrhade to any witness unless that witness is

entitled by this Order to receive that d@fidential” or “Highly Confidential -
Attorneys’ Eyes Only” information or thBarty or Third Party that produced tl
“Confidential” or “Highly Confidential - Attorneys’ Eyes Only” informatio
assents to the disclosure of such infation in writing or on the record of tk
deposition. If, during the course of adgposition, (a) an attorney-of-record

any Party desires to make inquiry into information subject to the desig
“Confidential” or “Highly Confdential - Attorneys’ Eye©nly” or (b) an attorney,
of-record for any Party asserts that an answer to a specific inquiry is subjec
foregoing designation, the att@yshall make such inquiry only in the presenc
those persons authorized access to so@drmation. Such testimony shall

designated as “Confidential” 6Highly Confidential - Attorneys’ Eyes Only,” &
appropriate, and the Parties to this Betive Order shall treat it subject to t
provision for disclosure setffiln in this Protective OrderCounsel for either Par
shall have the right to exclude from od®positions, other than the deponent

the reporter, any person wi not authorized by thiBrotective Order to receiy

documents or information designatedof@idential” or “Highly Confidential +

Attorneys’ Eyes Only.” Such right a#xclusion shall be applicable only duri
periods of examination or testimony diregtto or comprising “Confidential” ¢
“Highly Confidential — Attorneys’ Eyes Only” information.

16. Treatment Of Protected Material During Inspection Of
Documents It is contemplated that a Pady a Third Party might make availak
certain of its files for inspection by therias, which files may contain confident
as well as non-confidentiainaterial, and that followmg such inspection, th
inspecting party will designate documenits be copied and the copies will

furnished or produced to it. All docunmterand their contents made available

STIPULATED AND [PROPOSED]
-10- PROTECTIVE ORDER
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such inspection shall be treated as ‘tygConfidential - Attorneys’ Eyes Only”

until the Designating Party has had a reabanapportunity, not to exceed fourteen

(14) days, to designate and mark thaeezuments which were copied as either

“Confidential” or “Highly Confidenti&d- Attorneys’ Eyes Only.”

17. Copies, Summarizations, Extracts Protected. Protected Material

designated under paragra8 of this Order shall include, without limitation: (a)

copies, extracts, and complete or pagiammaries prepareddom such document

all

5,

things, or information so designatefh) portions of deposition transcripts and

exhibits to deposition transcripts that ant summarize, or reflect the content of

any such documents, things, or informati@c); portions of briefs, memoranda,
any other writings filed withhe Court and exhibits thepethat contain, summariz
or reflect the content of any such dawents, things, or information; a

(d) deposition testimony designated it@cance with paragraph 14 above.

18. Pleadings And Briefs Containing Protected Material The Parties

may request that the Court permit filing arfiy material designated “Confidential”

or “Highly Confidential — Attorneys’ Eye®nly,” pursuant to paragraph 8 abo

or

under seal and that such Protected Matéeainade available only to the Court and

to persons authorized by the terms of tAretective Order. The Party filing a
paper that contains, summarizes, ore@f any such Protected Material s
request that the material be filed under grakuant to the procedures set fortt
Central District of Californid.ocal Civil Rule 79-5.1. Té request that the mater
be filed under seahust show good cause fothe underseal filing and shall be
directed to the judge to whom the pepare directed. Pending the ruling on
request that the material bled under seal, the papers or portions thereof subje
the sealing request shall be lodged under seal.

19. Court Hearings And Other Proceedings Nothing contained in th

Protective Order shall be construed to pdge any Party’s right to use before

STIPULATED AND [PROPOSED]
-11- PROTECTIVE ORDER
CAseNo. 13-CV-06252-JAK-PLA

N in

jal

the

pCt to

the




ATT!

CoOOLEY LLP

SAN DIEGO

© 00 N OO O ~A W N B

N DD NN N NNDNRRPRERRRPR R R R
N~ O 00 W NP O © 0 ~N O 0 M W N PP O

28

ORNEYS AT LAW

Court any “Confidential” or “Highly ©nfidential - Attorneys’ Eyes Only
Protected Material. However, befodpbing so, to the extent not otherw
authorized to be so used hereundeg, Harty intending to use “Confidential”
“Highly Confidential - Attorreys’ Eyes Only” ProtectetMaterial shall so inforn
the Court and all other Parsieor affected Third Partigs.e., Third Parties whos
Protected Material would be used beftre Court) with enough time to reasona
allow any Party or affected Third Partg apply to the Court for appropria
protection, including clearing the hearir@pm or courtroom of persons not entit
to receive “Confidential” or “Highly Confidential - Attorneys’ Eyes Only
Protected Material pursuant to paragraghand 10. “Confidential” or “Highly
Confidential - Attorneys’ Eyes Only” Prected Material shall not be public
presented to the Court before givireg Party or Third Party opposing pub
disclosure a reasonable opportunity tdheard by the Court on the proposed pu
disclosures, unless the material is dilander seal or otherwise protected fc
public disclosure.

20. Testimony At Court Hearings And Other Proceedings. All
testimony elicited during heags and other proceedings that counsel for a Pa
Third Party indicated on the record maydubject to the protections of this Org
shall be deemed “Highly @fidential - Attorneys’ Eye©nly” until the expiration
of fourteen (14)days after delivery o& copy of the transcript of the testimony
the court reporter to counsel who requestedopy of the transcript. Within tk
fourteen (14) day period following suchailing of the transcript, any Party m
move to seal the transcript under Lo€aVil Rule 79-5.1, designating all or a
portion of the testimony as “Confidentiair “Highly Confidential - Attorneys
Eyes Only.” Upon being informed thatertain portions of a transcript &
designated as “Confidential” 6Highly Confidential - Atorneys’ Eyes Only” eac

Party must have each copy in their odl§t possession or control immediat

STIPULATED AND [PROPOSED]
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marked with the appropriate designation at the appropriate p&ges. designatio
must remain until the Court rules on the motion to seal.

21. This Order Does Not Apply To Non-Private Information. The
restrictions set forth in this Protectiveder shall not apply to documents, things
information that the Parties ag, or that the Court rules:

a. Have become public knowledge anmanner other than throu
a violation of this Order; or

b. Have been independently obtathby the non-Designating Pa
from sources that suggest the docutagnthings, or information are n
confidential, as evidencda; written documentation.

22. Challenge To Designations If a Receiving Party seeks removal

, Or

rty
ot

of

protection for particular items designatesl Protected Material on the ground that

such protection is not warranted under controlling law, the following procedure

shall be used:

a. The Receiving Party seeking sug@moval shall give counsel

record for the Designating Party, notice thereof, in writing facsimile, email, or

overnight courier, specifying the docunterand/or other information for which

such removal is sought and the reasonshfe request. The Designating Party s

have ten (10) business days after reogj\that notification within which to obje

to the removal of protectioafforded by this Protectiv®rder. Any such objectign

shall be made in writing (byacsimile, email, or overght courier). Failure t
object within the requisite time limit is deecha waiver of any claim to protecti
for that specific document, thing, ofanmation under thi®rotective Order.

b. If the Designating Party objects to the removal of the prote

afforded by this Protective Order ancetReceiving Party intends to submit

dispute to the Court for a ruling, the Reang Party shall guest to meet-and-
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confer with the Designating Party. Lodalvil Rule 37-1 shall govern the meet-

and-confer process.

C. If the Parties, or the Party and Third Party, cannot r

agreement concerning the ttea, the Receiving Partyeeking such removal may

submit to the Court for ruling a noticed timm to be relieved entirely or in pg

from the provisions of this Protective Ordefhe noticed motion shall be made i

accordance with Local Civil Rule 37. Tdesignated material al continue to bg
treated in accordance withe original designation untthe issue is resolved [
Order of this Court or by agreement of #a&rties, or the Party and Third Party.

23. No Waiver By Failure To Challenge Designation. For purposes G
the Action or any other action, no Pargncedes that any Protected Mate
designated by any othgerson does in fact contain or reflect trade secre
proprietary or confidential information. Rarty shall not be obligated to challer,
the propriety of the designation of ProtecMdterial at the time made, and failu
to do so shall not preclude subsequent challengeithin the discovery deadline
established by the District Judge

24. Inadvertent Disclosure Of Protected Material. The failure by @
Designating Party to designate speciflocuments or materials as Protec
Material shall not, by itself, be deemed awea in whole or inpart of a claim o
confidentiality as to such documents materials. Upon written notice to t
Receiving Party of such failure to dgsate, or of incorrect designation, {
Receiving Party shall cooperate to retdedisseminated copies, and restore
confidentiality of the inadvertently sitlosed information beyond those pers
authorized to review such information puant to paragrapt® and 10, and shg
thereafter take reasonable fdp ensure that the ProtedtMaterial is treated i

accordance with the designation. No persr Party shall inaquany liability under

STIPULATED AND [PROPOSED]
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this Protective Order with respect to distice that occurred prior to the receipt of
written notice of the mistaken designation.
25. Disclosure To Designahg Party’s Personnel Nothing in thig

ts

Protective Order shall affect the right thfe Designating Party to disclose to

officers, directors, employse consultants, oexperts, any docuemts, things, or

information designated by it d&rotected Material, such disclosure shall not waive

the protection of this Protective Ordemndashall not entitle other Parties or their
attorneys to disclose such information, @oents, things, or information in violatipn
of this Order.

26. Disclosure To Unauthorized Persons If information subject to this
Protective Order is disclosed tonya unauthorized person either through

inadvertence, mistake, or otherwiseheitit authorization by #hDesignating Party

)

or other than in the manner authorizeg this Protective Order, the person

responsible for the disclosure shall immediately (a) inform the Designating Party c

all pertinent facts relating to such dmsure, including without limitation, the
name, address, and telephone number efrétipient and his or her employgr;
(b) use his or her best efts to retrieve the disclodeinformation and all copies

thereof; (c) advise the recipient of thepiraperly disclosed information, in writin

(@)

of the terms of this Protective Order; (d)kaéhis or her bestfferts to require the

U

recipient to execute an agreement tdband by the terms of this Protective Orgder

in the form of the declaration attachedtlhias Protective Order as Exhibit A; and

(e) take all other reasonable steps to prevent further disclosure by or |to tF

unauthorized person who received the Protected Material.

27. “Admissibility” Of Protected Material . This Protective Order shall
not constitute a waiver of any Partye non-party’s right to object to the
admissibility into evidence of any ProtedtMaterial as prodied under Federal or

California (if applicable) law.

STIPULATED AND [PROPOSED]
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28. All Objections Preserved This Protective Order is intended
provide a mechanism for handling the thscre or production of confidenti
information to which there is no objemn other than confidentiality. Th
protection afforded by this Order shallno way affect a Producing Party’s right
withhold documents as: (a) privileged undlee attorney-client or other privileg
(b) protected by the work product doo&i or (c) otherwise exempted frc
discovery under Rule 26 ofalederal Rules of Civil Pcedure. Additionally, thi
Protective Order shall not prejudice the rigifta Party to: (a) seek additior
protective treatment for any such infation it considers to be very high
sensitive and that the protections in tRsotective Order would be insufficiet
(b) object to the designation of any documeninformation as “Confidential” o
“Highly Confidential - Attorneys’ Eyes Ow,” or (c) seek any modification of ¢
relief from any provisiorof this Protective Order, e generally or as to af
particular Protected Material, by propergticed motion with notice to all Parti
and their respective counsel.

29. Inadvertent Disclosure Of Privileged Information. If, in connection
with the Action, a Producing Party inadwantly discloses information subject tg
claim of attorney-client privilege or attorney-work product protectic
(“Inadvertently Disclosed HRoermation”), the disclosie of the Inadvertentl
Disclosed Information will notonstitute or be deemed aiwer or forfeiture of any
claim of privilege or wdk product protection that the Producing Party wc
otherwise be entitled to assert withspect to the Inadvertently Disclos
Information and its subject mattelf a claim of inadvertent disclosure is made k
Producing Party with respect to Inadvethgiisclosed Information, the Receivir
Party will, within five (5) business days, return or destroy all copies o

Inadvertently Disclosed Informationnd certify that all such Inadvertent

STIPULATED AND [PROPOSED]
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Disclosed Information has been returnreddestroyed and naised, directly o
indirectly, beyond the uses authrad by this Protective Order.

30. Draft Expert Reports And Work Product. The provisions o
Federal Rule of Civil Procedure 26(b)(4)(8nd (C) that took effect on Decemi
1, 2010, shall govern this Litigation.

31. Use Of Information Subject To Protective Order. Use of any
information or documents subject to tRsotective Order, including all informatig
derived there from, shall be restrictéd use in this Litigation or any oth
proceeding between the Parties (subjecth® applicable rules of evidence &
subject to the confidentiality of such materials being maintained) and shall
used by anyone subject to the terms of this Protective Order, for any bu
commercial, or competitive purpose. Thetleéa agree this Court or any Court w
jurisdiction over the unauthorized disclosuanay enforce this use restriction.

32. Meet And Confer. Except for motions foa Temporary Restrainin
Order or Injunctive Relfeunder paragraph 33, prior to filing any motion
application before the Couid enforce this Protective @er, the moving party shé
notify the other Party(ies) in writing and meetd confer in good faith in an atten
to resolve their dispute(s). Local CiRRlule 37-1 shall govern the meet-and-cor
process.

33. Injunctive Relief. In the event anyone vioks or threatens to viola
any of the terms of this Peattive Order, the Parties amtlird Parties agree that t
aggrieved party may apply to the Court to obtain injunctive relief against any
person violating or threatening to violateyaof the terms of this Protective Ord
without obtaining a bond or other undertakifor such relief. In the event t

aggrieved party brings such motion or adion, the responding person subjec

the provisions of this Protective Orderaimot employ as a defense the claim {

the aggrieved party possessasadequate remedy atMa The Parties and Thit

STIPULATED AND [PROPOSED]
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Parties shall not use or reveal, directlyiratirectly, any information in violation ¢
this Protective Order. Because of thenftdential and proprietary nature of {
information contemplated to be coverey this Protective Order, the Parties &
Third Parties’ agree that legal remedies mmadequate. Therefore, the Parties
Third Parties stipulate that injunctive rélie an appropriate remedy to prevent i
person from using or disclosing confidential information in violation of
Protective Order. The Parties and @hRParties waive and release any and
requirements for a bond or undertakibg support any injunctive relief fq
enforcement of this Protective Order.

34. Other Actions. If any Party is (a) subpoeed in another actio
(b) served with a demand im@ther action to which it is Barty, or (c) served wit
any legal process by one reparty to this action, seeking information or mate
which was produced or designated as “Confidential” or “Highly Confident

Attorneys’ Eyes Only” by smeone other than that Party, the Party shall

)f
he
and
and
any
this
all

DI

n,
h
2rial

al —

give

prompt actual written notice, by email fmcsimile transmission, to those who

produced and/or designated the Protedttaderial as “Confidential” or “Highly
Confidential — Attorneys’ Eyes Only” pnido compliance with the subpoena sc
to allow the Producing and/or Desigimg Parties reasonable time to s¢

protection from the relevant court(s). tNmg in this Protective Order shall

construed as requiring the Party or anyels® covered by this Protective Order

challenge or appeal anydar requiring production oinformation or materia
covered by this Protective Order, ¢0 subject itself toany penalties fo
noncompliance with any legadrocess or order, or teeek any relief from thi
Court.

35. Survival And Final Disposition Of Designated Material. Final
termination of the Litigation, includingxeaustion of appellateemedies, shall ng

terminate the limitations on use and distiee imposed by the Protective Org

STIPULATED AND [PROPOSED]
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Upon final termination of the litigation bfnal judgment (whether by settleme
trial, or otherwise), including the timerfdiling and resolution of all appeals,
within such other period as the Partieay agree upon, and upon written reques
the producing Party, all Protected Ma#trand copies of Protected Mater
including such material in the hands adfitside experts oronsultants, shall b
delivered to counsel of record for theogucing Party of such material. In t
absence of any such written request, &mgtected Material shall be destroy
within sixty (60) calendar days of final termination of the Litigation. In the €
of destruction or return of Protectedaterial, the Party receiving Protect
Material shall promptly (@ within 60 calendar days dihal termination of th¢
Litigation) advise and certify in writingo the Producing Party that all sy
Protected Material and any hard or electtaropy has been returned or destroy
Any Protected Material filed or lodged witind retained by thCourt shall not b
subject to the provisions of this paragh. Notwithstanding the foregoing, outs
counsel of record may retain copies of f&iand other papers filed with the Cot
deposition transcripts, discayeresponses, and attornewrk product that contain
or constitutes Protected Material, so long as such briefs and other pap

maintained in accordance with the pgns of the Protective Order.

36. Amendment Or Termination Of Protective Order. No part of the

restrictions imposed by this Protectived®r may be terminated, except by writ
stipulation executed by counsel of recéod each Producing Party or by an Or
of this Court for good cause shown. eTkerms of this Protective Order sh
survive termination of the Action.

37. Jurisdiction For Enforcement. The Court retains jurisdictig
subsequent to settlement or entry of judgtrie enforce the terms of this Protect
Order. Each person to whom disclosure of any Protected Information is

agrees to subject himself the jurisdiction of the Courin which this action is

STIPULATED AND [PROPOSED]
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pending for the purpose of proceedingslating to the performance und

compliance with, or violatioof this Protective Order.

Datdad:

Dated:

Dated:

Decenber 27, 2013

Decembet7,2013

Decembet7,2013

COOLEY LLP

/s/ Mazda K. Antia

MAZDA K. ANTIA

Attorneys for Plaintiff
ECLAT PHARMACEUTICALS, LLC

LATHAM & WATKINS LLP

/s/ Victor Leung

VICTOR LEUNG

Attorneys for Defendant
APP PHARMACEUTIALS, INC. dba
FRESENIUS KABI USA, LLC

MCGUIRE WOQODS LLP

/s/ Sidney Kanazawa

SIDNEY KANAZAWA

Attorneys for Defendant
\évggg ARD PHARMACEUTICAL
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FILER'S ATTESTATION

Pursuant to Civil Local Rule 5-4.3.4(3)(i), the undersigned attests that

parties have concurred in thieng of this Stipulation.

Datdd:

Decenber 27, 2013 COOLEY LLP

/sl Mazda K. Antia

MAZDA K. ANTIA

Attorneys for Plaintiff
ECLAT PHARMACEUTICALS, LLC

-21-

STIPULATED AND [PROPOSED]
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1 ORDER
2 For good cause shown, pursuant to R268éc) of the Federal Rules of Ciy
3 | Procedure, all discovery armther materials exchangdsy the Parties or Third
4 | Parties, or filed with the Court, ikclat Pharmaceuticals, LLC v. West-Ward
5 | Pharmaceutical Corp. et al., Case No. 13-CV-06252-JARLA shall be provided
6 | subject to the conditions set forth iretforegoing Stipulated Protective Order.
7
‘ IT IS SO ORDERED f@QK %w
g | Date: Januarye, 2014
Hon. Paul L. Abrams
10 United States Magistrate Judge
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
2. STPULATED A0 [Prorosed)
Case No. 13-CV-06252-JAK-PLA




ATT!

© 00 N OO O ~A W N B

N DD NN N NNDNRRPRERRRPR R R R
N~ O 00 W NP O © 0 ~N O 0 M W N PP O

28

CoOOLEY LLP
ORNEYS AT LAW
SAN DIEGO

STIPULATION EXHIBIT A

ACKNOWLEDGMENT AND AG REEMENT CONCERNING
CONFIDENTIAL INFORMATION

1. My name is (first, middle
initial, last).
2. | live at (street address),
(city), (state) (zlp
code).
3. I am employed as al/an by
(compa  which IS located at
(street address),
(city), (state) (zlp
code). Its telephone numbis
4, | have read the attached Stipulated Protective Order entered |in th

action ofEclat Pharmaceuticals, LLC v. West-Ward Pharmaceutical Corp. et al.,

pending in the Central District of ffarnia and bearing Case No. 13-CV-06252-

JAK-PLA, and a copy of the Stipulatedd®ective Order has been given to me.

5. | agree to be bound by the terms of the Stipulated Protective QOrder

and agree that any Protected Material, within the meaning of the Stipulate

Protective Order, will be used by me onlyassist counsel in connection with the

above-referenced litigation.
6. | agree that | will not disclose dliscuss Protected Material designag
as “Confidential” with anyone other than the persons desciib@dragraph 9 g

the Stipulated Protective Order.
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7.

| agree that | will not disclose dliscuss Protected Material designa

as “Highly Confidential — Attorneys’ EBs Only” with anyone other than t

persons described in paragraph 1@hef Stipulated Protective Order.

8.

| understand that any disclosure use of Protected Material in a

manner contrary to the provisions of tBapulated Protective Order may subj

me to sanctions for contempt of the Court’s Order.

9.

| agree to be subjec¢h personam to the jurisdiction of the Centr

District of California in connection withny proceeding relating to the enforcem

of the Stipulated Protective Order.

| declare under penalty of perjury thhe foregoing is true and correct.

878043 v5/SD

(date) (signature)
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