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rs & Laundry Company Inc et al v. Central National Insuranc...pany of Omaha Inc et al

United States District Court
Central District of California

HOLLYWAY CLEANERS &
LAUNDRY COMPANY INC.;
MILTON CHORTKOFF; BURTON
CHORTKOFF; EDYTHE

CHORTKOFF; and WILMA
CHORTKOFF,
Plaintiffs,
V.

CENTRAL NATIONAL INSURANCE
COMPANY OF OMAHA INC.; and
DOES 1 through 30,

Defendants.

Case No: 2:13-cv-07497-ODW-E

ORDER EXCLUDING FORM PCL
7-81 FROM POLICY & SETTING
BENCH TRIAL ON COVERAGE

. INTRODUCTION
The Court has recited the facts ofstibase in several other ordersSeq e.g.,

Nov. 7, 2016 Order, ECF N®3.) On December 28, 2017, Plaintiffs requested
evidentiary hearing to explore the foundatiunderlying JefferyOgle’s testimony

regarding the genesis of the subject insuggnalicy (the “Policy”). (Req. for Evid
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Hearing (“Request”), ECF No. 162.) Onbfeary 14, 2018, the Court heard Ogle

testimony. (Mins., ECF No. 166.) BRi#ifs challenged whether Ogle, wh
purportedly compiled the Policy, has tmequisite personal knowledge to ha
recreated the Policy underlyinlgis coverage disputeld( at 2.) Particularly suspec
Plaintiffs allege, is Form PCL 7-81, whidoes not appear on the Declarations p
of the Policy, and bears no other identifyinfprmation that would associate it wit
the Policy. The parties simultaneoudijed briefing explaining their positions
regarding the import of Ogle’s testimon{ECF Nos. 169-70.) After considering tl
evidence, pursuant to Federal Rule ofdewnce 104(a), the Court finds Ogle does
have the requisite personaldwledge to testify reganty whether Form PCL 7-81 |
part of the Policy. Accordingly, the ColeXCLUDES Form PCL 7-81.

[I. DISCUSSION
It is undisputed that the original Policy has long been lost or other

unavailable. Ogle presented a collectiomofuments he claimed to be the Policy,
his declaration. The fact that an insurapogcy is lost or desttyed does not prohibi
an insured from assertingwerage under the missing polici/the insured can provs
its contents through other mear3art Indus., Inc. v. Commercial Union Ins. Co., 28

Cal.4th 1059, 1070-71 (2002) (discussimg approving of two cases where insur
proved it was entitled to coverage where plodicy was lost, but the contents we
proven through secondary evidence). Thealearrests on the insured to prove it W
covered by the policy, and on the insuter prove the substance of any poli
provision essential to éhinsurer’s defensdd. at 1071.

A party may present testimony of aitmess with persormaknowledge to
establish the contents of a lost or destroyed insurance pdittyat 1070;see also
Rogers v. Prudential Ins. Co., 218 Cal. App. 3d 1132, 1137990) (holding where ar
insurance policy is lost or destroyed,party may prove its contents through “

unsigned copy or by oral evidence”). Howee “[a] withess mw testify to a matter
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only if evidence is introduced sufficiemd support a finding that the witness h

personal knowledge of the mer.” Fed. R. Evid602. “Generally, a witness mu:

have ‘personal knowledge of the tte’ to which she testifies."Bemis v. Edwards,

45 F.3d 1369, 1373 (9th Cit995) (quoting Fed. R. Evi®02). Rule 602 “exclude
testimony concerning matter the witness dmt observe or had no opportunity
observe.” United Sates v. Lyon, 567 F.2d 777, 783-84 t{8 Cir. 1977) (citation

omitted).

At the hearing on February 14, 2018, Owstified regardig his knowledge of

CNTI’s practices in assembling “Fabripak” polisjesuch as the Policy. Ogle testified:

He has never been employed as underwriter by any insurang
company, but has had some und&mg training through insuranc
courses (Feb. 14 Tr. 219, ECF No. 167);

He does not know who the underwritgrare for CNI that assembled th
Policy, nor was he in the underwriting department or involved in
underwriting {d. at 20:13-21);

The file from which he assembled wha purports to be the Policy d
not have any underwriting documents ind @t 25:1-5);

He had never seen the underwriting fite the Policy, and it has besg
destroyedi@. at 22:16—-24);

He never checked to see whetheroem PCL 7-81 that he included |

assembling the Policy was identical what was given to Hollyway,

While he could not remember whepmeone told him that it was th
form that was being used, and hecagted that as being truthful.1d( at
70:20-71:71:5.)

It was clear from Ogle’s testimony at the hearing, that he is simply the las

standing at CNI. Any inforation he has about the Poli@nd its contents, seems
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be passed along from prior individuals whay have had personal knowledg
However, Ogle himself codlnot lay proper foundation fdnis belief that PCL 7-81
was included in the Policy, and thus the Court exclude8eamis, 45 F.3d at 1373
see also Kaczmarek v. Allied Chemical Corp., 836 F.2d 1055, BD (7th Cir. 1987)

(holding that witness could not testify &g safety practices five years before

becoming safety director because he waging on hearsay statements, which wjg
not sufficient to confepersonal knowledge).

In light of this ruling,the parties shall meet armmbnfer, and lodge with thg¢
Court a copy of the documents remaining ardch they agree comprise, at least
part, the Policy. The parties shall lodges document with the Court befotgril 20,
2018.

1. TRIAL

Before Hollyway requested an evidentidmgaring, the Court bifurcated th
trial, with the first phase to address:la@®n No. 1: Declaratory Relief for Duty t¢
Defend,” as noted in parties’ Proposedtiaé Order (ECF No0l135-1). This claim
includes the sub-issues of: (1) whether Rifishare entitled to coverage, as owners

the property, under the additional insured eadorent for landlords in the Policy; (4

whether the language in the Policy prowiglicoverage for the “Location of all

premises owned by, rented to or contmll®y the named insured...” (ECF No. 151
Bates No. HvCNIO00080) provides covgeafor the Echo Park Property; ai
(3) whether the additional declarations, whielaintiffs claim “apply to endorsemen
and declarations attached at inceptioh the policy” (ECF No. 151-2, Bate
No. HYCNIO00047), provide coverage for the Echo Park Property.

The issue of whether the CNI Policy provides coverage to Plaintiffs
respect to the Echo Park Property stado include the following additional sul
issues: (1) whether the 1985 Endorsementatded Valetor, Inc. as a named insu
(ECF No. 151-2, Bates N&1ivCNIO00045) contained sufficient language to remc
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Plaintiffs from the Policy and cancel theowerage and, if so, ém (2) whether CNI'S
purported cancellation complied with thatsitory requirements for cancellation apd
was otherwise legally effective to can@@lverage pursuant to California Insurarice
Code § 677.2.

Now that Form PCL 7-81 has been exclliddhe Court sets the first phase |of
trial for 9:00 am., on May 15, 2018. To the extent the parties have significant
scheduling conflicts, they may meet and eonfand jointly request a different date

convenient for all parties, but rsiudo so, if at all, beforapril 20, 2018.
IT 1SSO ORDERED.

April 4, 2018

p . o
V) 2.0/
OTISD. WRIGHT, II
j
UNITED STATESDISTRICT JUDGE




