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an-Sanchez v. Carolyn W Colvin Doc.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
MARLA ANNE GUZMAN- Case No. CV 13-07629 AN

SANCHEZ,
o MEMORANDUM AND ORDER
Plaintiff,

V.
CAROLYN W. COLVIN, ACTING
COMMISSIONER OF THE SOCIAL
SECURITY ADMINISTRATION,

Defendant.

Administrative Record (“AR”) and Joint Stipulation (“JS”) raising three disputed iss!
The parties have consented to proceefdrbethe Magistrate Judge. The Court
carefully reviewed the parsérespective contentions aonjunction with the AR. This
matter is now ready for decision.
| ssues #1, #2, and #3

Plaintiff raises the following issuegl) whether remand is warranted 1
consideration of new medical evidence thla¢ submitted to the Appeals Council;
whether the Administrative Law Judge (“ALJ”) improperly discounted the opinid

assessment of Plaintiff’s credibility. (JS 326025, 30-34, 37.) Plaiiff further contendg

Pursuant to the Court’'s Case Managem@nder, the parte have filed the

Plaintiff's treating physician]Jane Lindberg, M.D.; and (3) wther the ALJ erred in the
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that remand is warranted for further admiraste proceedings to consider the impag
a subsequent, favorable disability detemtion on Plaintiff's second application f
Social Security Disability Ingance Benefits (“DIB”). (JS 7-8.)

Plaintiff claims that she has been stfig from fibromyalgia and chronic fatigu
syndrome since 2004. (AR 165.) Plaintiff reports that she had to stop work
December 2009, after she collapsed at workdaemplications from fibromyalgia. (A
31.) However, in November 2011, Plaintiff was able to start working in a won
clothing store on a part-time basis (4 todurs a day, 3 daysweek). (AR 30, 32, 319
20, 362.) Plaintiff asserts that she lisiited to lifting 10 pounds, has difficult
concentrating and completingsks, experiences paimhen standing, bending, {
kneeling, and feels exhausted after wogkibut on good days, she may be able t(
some housework and walk for 15 to 20 minutes. (AR 30, 32, 176.)

On July 25, 2012, the ALJ issued a decision denying Plaintiff's applicatig
benefits. (AR 13-23.) The ALJ found thatalitiff suffers from severe impairment
including headaches and chronic pain syndrome/fioromyalgia. (AR 15, 17.) Th
assessed Plaintiff with a residual functibcapacity (“RFC”) for sedentary work, b
found that Plaintiff cannot lift/carry moreah 10 pounds, sit more than 6 hours in a
hour workday, stand and/or ikamore than 2 hours in an 8-hour workday, or perft
postural movements, climbing activities; work around heights and/or hazardy(
conditions more than occasionally. (AR 1B)making these determinations, the A
deemed Plaintiff's testimony not credible RA9-20.) The ALJ also rejected the opin
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of Dr. Lindberg, who diagnosed Plaintiff wittumerous impairments (i.e., fioromyalgja,

irritable bowel syndrome, migraine heathes, insomnia, anemia, lead overld
depression, metrorrhagia, and gluten sensjjivand assessed Plaintiff with significg
work-related limitations (i.e., limitations toestding/walking 30 minutes at a time, fo
total of 1 to 2 hours in an 8-hour workday, sitting 2 to 3 hours in an 8-hour wo
before needing to rest for 1 to 2 hownsd lifting 10 pounds). (AR 205-07, 209-39, 24
301.)The ALJ conceded that Plaintiff cannot perform her past relevant work as 4
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store manager, but found that there are other jobs that she can perform. (AR 21

Plaintiff requested review of the Als decision. (AR 189.) On September [LO,
2012, while Plaintiff's request for reviewas pending, Plaintiff’'s counsel submitted to

the Appeals Council an Agreed Medical Evaluation in Rheumatology from Seymc

Levine, M.D., dated July 5, 2012. (AR 190-31,9-68.) Dr. Levine examined Plaint|ff

on June 11, 2012, approximately six week®ieethe ALJ issued the decision denying

benefits. (AR 13-23, 319.) Dr. Levine diagnosddintiff with fioromyalgia, noting that

Plaintiff had demonstrated 18 out of 18sdical tender points on examination. (AR 352-

53.) Dr. Levine found that Plaintiff had constaain that was slight to moderate. (AR

361.) Dr. Levine determined that Plaintiff s&mporarily totally disabled from the tim

she stopped working in December 2009, totittne she returned to the workforce op a

part-time basis in November 2011. (AR 36PRxr. Levine opined that Plaintiff was

capable of working up to 20 hours a week, ¢stimgy of 4 hours a day, 5 days a week|,

5 hours a day, 4 days a week. (AR 362.) Dwrihe further opined that Plaintiff shoul|d

or

not be exposed to undue amounts of stresslaoald not work with her arms at or abgve

shoulder level on a repetitive basis, ashsactivities could potentially exacerbate
aggravate the tender points of fiboromyalgidhe cervical spine and bilateral should

girdles. (AR 362.) The Appeals Council coresied Dr. Levine’s evaluation and made it

part of the record, but ultimally denied review. (AR 2-6§ee Brewes v. Comm’r of S¢c.

Sec. Admin 682 F.3d 1157, 1162 (9th Cir. 2012) (explaining that “the administrativ

record includes evidence submittedid aonsidered by the Appeals CounciRgmirez

v. Shalala8 F.3d 1449, 1451-52 (9th Cir. 1998¢¢ als@0 C.F.R. § 404.970(b) (when

new and material evidence is submittedhi® Appeals Council, the evidence shall
considered if it relates to the period orbefore the date of the ALJ’s decision).

be

Plaintiff contends Dr. Levine’'s euwahtion warrants remand because it conflicts

with the ALJ’s determination of Plaiffits impairments and limitations, and tends|to

corroborate Plaintiff’'s subjective symptom testimony and the opinion of Plaintiff’

treating physician, Dr. Lindberg. (JS 5-6.) Because the Appeals Council magle
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Levine’s evaluation a part tie record, this Court musttgemine “whether, in light o

the record as a whole, the ALJ's dgon was supported byulsstantial evidence.|

Brewes 682 F.3d at 1163 (citingRamirez 8 F.3d at 1451-52).

—

The Commissioner argues that Dr. Levine¥@luation does not change the fact

that substantial evidence supports thelJaLdecision. (JS 8-13.) The Commissio

her

asserts that the ALJ propgrklied on the opinion of the non-examining medical exper
who testified at Plaintiff's administrativehring, Thomas Maxwell, M.D. (JS 10; AR 21,

33-35, 118.) Dr. Maxwell opined that Plaffisuffers from chronic pain syndrome a

headaches that limit her to a range of séaly work. (AR 21, 33-35, 118.) However, Dr.
Maxwell based his opinion on hisaew of the medical recordsat were available at thie
time of the hearing, which clearly did notiande Dr. Levine’s evaluation. (AR 18, 21.)

While the Commissioner notes that the adtagive examiner, Mihael Wallack, M.D.

assessed Plaintiff with no limitations, and the state agency medical consultant, J

Pataki, M.D., assessed Plaintiff with the abildyperform medium work, the ALJ did n

pt

accepthese doctors’ findings in assessing Plaintiff's RFC for sedentary work. (JS 10; /

16-18, 20, 281-87, 306-11.) Moreover, neitlizar Wallack nor Dr. Pataki had the

opportunity to review Dr. Levine’s evaluation. After reviewing the en

tire

record, including Dr. Levine'svaluation presented for the first time to the Appeals

Council, the Court finds that the Commissioaéecision is not supported by substan

tial

evidence. Dr. Levine’s detailed and lengthgumatology evaluation is relevant to the

time period at issue in this case and was prepared following a two-hour physi

v Plaintiff contends Dr. Levine’s evalii@n constitutes new and material evidence,

and there was good cause for sobmitting it earlier. (JS 3-63ee42 U.S.C. 8§ 405(q)

(sentence six: a court may remand andeorthe Commissioner to take additio
evidence “upon a showing thaetie is new evidence whichnsaterial and that there
good cause for the failure to incorporatelsievidence into theecord in a priof

hal
S

proceeding.”). However, the Appeals Couradieady made Dr. Levine’s evaluation a

part of the record. (AR 1-5.) Thus, Plaintgfnot required to establish that the evide
was material in order to trigger this Court’s duty to consid8réwes 682 F.3d at 1161

(“Section 405(g)['s materiality _standardl applies only to new evidence that is not part

of the administrative record amlpresented in the first irssice to the district court.”]
Likewise, Plaintiff need not show good cause for failing to incorporate the addi
evidence into the record earlidd.; 42 U.S.C. § 405(Q).
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examination of Plaintiff. (AR 319-68.) His opinion that Plaintiff is limited to working
ith
her arms at or above shoulder level, isamflict with the ALJ's RFC assessment and
casts doubt on the ALJ’'s decision to deny benefiee Brewes682 F.3d at 1163;
Ramirez 8 F.3d at 1451-52. Therefore, remandpgropriate for consideration of the

20 hours week, and is restricted from wiorkolving undue stress or repetitive tasks W

additional evidence, pursuant to sentence four of 42 U.S.C. § 405(g).

Having reached this conclusion, the Court does not analyze Plaintiff’s |oth
allegations of erroregarding the ALJ’s consideration of Dr. Lindberg’s opinion and
Plaintiff's testimony, or the Commissionedsguments in opposition to them. The Cdurt
notes, however, that the ALJ based theslenito discount Dr. Lindberg’s opinion apd
Plaintiff's testimony, at least in part, dteea lack of supporting medical evidericAs
Dr. Levine’s evaluation may provide corroboration for Plaintiff's subjective complaint
and Dr. Lindberg’s RFC assessment, consiti@n may be given to these issues|on
remand.

The Court also declines to address Plaintiff's request that this case be remar

for further administrative proceedings to coles new, material evidence of a subsequent.
favorable disability determinatich(JS 7-8, Exs. 1-35ee42 U.S.C. § 405(g). Given the

Z The ALJ found that Dr. Lindberg'spinion was unsupported by the availaple

medical evidence and Plaintiff's treatment gt and was incongsnt with Plaintiff's
daily activities, which included working paitne in a retail stordJS 25-29; AR 16, 19-
20,7295-97.) Similarly, the ALJ discountdélaintiff's testimony because it was
uns_u?_Porte by the available medical eviderand it reflected” inconsistencies|in
Plaintitf’s reporfs about her part-time wodgily activities, and treason for originally
stopping work in 2010. (AR 19-20, 295—97.)y

3 Plaintiff filed a second application fdIB on October 4, 2013. (JS, Ex. 1.)
Plaintiff alleged that she had been unable/tok since July 26, 2012, the day after fhe
ALJ issued the decision denying Plaintiff's fIEEBphcatIO_n for benefits. (JS, Ex. 1; AR
13-23.) In support of her second applicatfor DIB, Plaintiff submitted Dr. Levine’s
evaluation dated July 5, 201¢1S, EX. 2.) On January 14, 2014, the Social Securit
Administration granted benefits on PlaintifEecond application, finding that Plaintjff
became disabled on July 26, 2012. %JS, ExRlaintiff asserts that the Administration’s
finding that Plaintiff was disabled just oneyddter the ALJ denied benefits on Plaintiff's
firstapplication creates an unresolved conélgcto whether Plaintiff was disabled during

(continued...)
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Court’s conclusion that the case mustrémanded for consideration of Dr. Leving
evaluation, the issue of whether remangjsrapriate for consideration of new evider|
pursuant to sentence six of 42 U.S.C. § 405(g) is essentially¥moot.

Accordingly, Plaintiff is entitled to remand on Issue #1, for consideration ¢
additional evidence that was submitted to the Appeals Council.

ORDER
The decision whether to remand for furtipeoceedings or order an immedis
award of benefits is within éhdistrict court’'s discretiorHHarman v. Apfel211 F.3d
1172, 1175-78 (9th Cir. 2000). When no usefutpose would be served by furth

p’'S
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er

administrative proceedings, awhere the record has been fully developed, it is

appropriate to exercise this discretiondicect an immediate award of benefid. at
1179 (“the decision of whether to remand for further proceedings turns upon the

lik

utility of such proceedings”). But when theme outstanding issues that must be resollver

before a determination of disability canrbade, and it is not cle&om the record th¢

\U

ALJ would be required to find the claimadiisabled if all the evidence were properly

evaluated, remand is appropridte.

The Court finds a remand is appropriageduse there are unresolved issues
when properly resolved, may ultimately still lead to a not disabled fin@iagNS v.
Venturg 537 U.S. 12, 16, 123 S. Ct. 353 (20@2pon reversal of administratiy
determination, “the proper course, exceptare circumstances, is to remand to

¥ (...continued

the(firstapplicazion eriod, and that remangdsessary to resolve that conflict. (JS 7
see Luna v. Astryé23 F.3d 1032, 1035 (9th Cir. 2010) (when there is a “reasol
possibility’ that the subsequent g{rant_ of benefits was based on new eviden
considered by the ALJ as part of the firgphlcation . . . further consideration of t|
factual issues is appropriate to det_errrw?mther the outcome of the first applicati
should be different”) (citation omitted); 42 U.S.C. 8§ 405(g) (sentence six).
Commissioner argues that a sentence six remanad vgarranted in this case. (JS 13-1

4 On remand, Plaintiff may present evidemegarding the award of benefits on
second application for DIB.

Page 6

tha

e
the

-8);
nab
ce
ne
on

8.)
her




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

agency for additional investigation or explanation”) (internal dumtanarks and citatio
omitted). Accordingly, the present caseamanded for further proceedings consis|
with this Memorandum and Order.

IT IS THEREFORE ORDERED that aiggment be entered reversing
Commissioner’s final decision and remandthg case so the ALJ may make furt
findings consistent with this Memorandum and Order.

DATED: September 2, 2014 -\;IQJ.&J Cwmiw
ARTHUR NAKAZAT
UNITED STATES MAGI E JUDGE
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