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United States District Court
Central Bistrict of California
CITY OF LOS ANGELES, Case No. 2:13-cv-09007-ODW(RZx)
Plaintiff,

V. ORDER DENYING DEFENDANTS’
WELLS FARGO & CO.; WELLS MOTION FOR CERTIFICATION
FARGO BANK N.A., OF ORDER FOR IMMEDIATE

Defendants. APPEAL [42]

. INTRODUCTION

Before the Court is a Motion for Certfition of Order for Immediate Appe:

under 28 U.S.C. 8§ 1292(b) fdeby Defendants Wells Favgk Co. and Wells Fargq

Bank N.A. (collectively “Wells Fargo”).(ECF No. 42.) In the Motion, Wells Farg

seeks certification of two discrete issues interlocutory appeal from the Court

May 28, 2014 Order Denying Defendants’ fvdm to Dismiss. For the reasor
discussed below, the ColDENIES Wells Fargo’s Motiorl. (ECF No. 42.)

.  FACTUAL BACKGROUND
This action is one of at least four easfiled against large banks by Plaint
City of Los Angeles (“the City”) for allegkdiscriminatory lending practices. In th

! After carefully considering theapers filed in support of and apposition to the Motion, the Coul
deems the matter appropriate fl@cision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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case, the City brings two ctas against Wells Fargo for)(%iolating the federal Fair

Housing Act (“FHA”), 42 U.S.C. 88 3601-18nd (2) common-law restitution. (EC
No. 1.) The City alleges that Wells Famgjgcriminated against minority borrowers
Los Angeles when issuing home loans. céwaling to the City, that discriminatio
resulted in foreclosures that decreased ptggax revenue and increased the need
municipal services.

Wells Fargo moved to dismiss, and lariportions of, the Complaint o

March 3, 2014. (ECF Nos. 222.) Several arguments wagaased in Wells Fargo’s

Motion to Dismiss, including a lack of Artee Il and statutory standing as well as t
statute of limitations and failure to statelaim. On May 28, 2014fter an extendeg
briefing schedule and hearing, this Codenied both of Wells Fargo’s motions
their entirety. (ECF No. 37.) For theksaof brevity, the Court refers to an
incorporates the factual background amdliings from its May 28, 2014 Order here.
The present Motion was filed on Juth6, 2014, and the ity filed a timely
Opposition. (ECF Nos. 42, 43.)After Wells Fargo filed a timgl Reply (ECF
No. 47), the Court took the matter under submission.
lll.  LEGAL STANDARD
Normally, appeals follow final judgmentSee 28 U.S.C. § 1291Couch v.
Telescope Inc., 611 F.3d 629, 632 (9th Ci2010) (“[P]arties may appeal only fro
orders which end[] the litigatiroon the merits and leaveajpthing for the court to dc
but execute the judgment.” (internal quatatmarks omitted)). But there is a narrg
exception to the final-judgment rula:district court may certify a non-final order f¢
interlocutory appeal if the der (1) “involves aontrolling question of law,” (2) “as t(
which there is substantial ground for diface of opinion,” and (3) “an immediaf

appeal may materially advance the ultimiggemination of the litigation.” 28 U.S.C.

8 1292(b). Because the requirements df282(b) are jurisdictional, courts cann
certify an appeal if the circumstances do stoictly satisfy the statutory prerequisits
for granting certification. Couch, 611 F.3d at 633. Certti@tion under 8 1292(b) i
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not routine. Indeed, interlocutory appeate reserved only for “exceptional” cases.
See Caterpillar Inc. v. Lewis, 519 U.S. 61, 74 (1996).
IV. DISCUSSION

While several grounds for dismissal ieeraised in the Motion to Dismiss,
Wells Fargo seeks interlocuyoappeal on only two issues:

(1) Whether the “zone-of-interests” limitation described Lisxmark

International, Inc. v. Satic Control Components, Inc., 134 S. Ct.
1377 (2014), and ithompson v. North American Stainless, LP, 131
S. Ct. 863 (2011), applies to aich under the federal Fair Housing
Act, so as to limit, beyond the limaiions imposed by the standing
requirements of Article lll, thgersons “aggrieved” who may sue
under the FHA.

(2) Whether a claim for “restitution’or “unjust enrichment” under

California law requires a plaintiff tplead and prove the elements of
a separate predicate cause dgicacunder California law . . . .
(Mot. 1:11-21.)

The Court agrees with Wells Fargo tbhath issues satisfy the first requirement
for interlocutory appeal: they pregefcontrolling question[s] of law.” See In re
Cement Antitrust Litig. (MDL No. 296), 673 F.2d 1020, 1026 (9tir. 1982) (“[A]ll
that must be shown in order for a questioméo'controlling’ is tkat resolution of the
issue on appeal could materially affect the onteaf litigation in the district court.”)
If the Ninth Circuit were to reverse thio@t's decision on either of the two issuges
presented by Wells Fargo, it would mat#yiaaffect the outcome of the litigatiol

—

because a reversal would eliminate one or lodtthe City’s claimsn this case. Fof
the same reason, the third requirementifiéerlocutory appeal is also satisfied—an
immediate appeal would “materiallydeance the ultimate termination of the
litigation.” The questions presented by WdHargo for appeal are threshold issues,
which determine whether the City can eymnsue its claims against Wells Fargo. | A




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

reversal from the Ninth Circuit could pwa stop to the City’s litigation befor
substantial discovery and atidnal motion practice occurs.

However, what is problematic faiells Fargo is the second requirement
“substantial ground for difference of opinibnWells Fargo contends that applicatic
of the “zone-of-interests” limitation tehe FHA meets this requirement for tw
reasons. First, Wells Fargo argues thatehsra split of authority on whether th
holding in Thompson vitiated the much more expsive FHA standing permitted i
Trafficante v. Metro. Life Insurance Co., 409 U.S. 205 (1972). (Mot. 7:19-9:2§
Second, Wells Fargo asserts thag tlecent Supreme Court decision Liesxmark
further underscores that there is “substdrground for difference of opinion” becaus
the Supreme Court held that the “zone+tterests” limitation is always applied ar
never negated.ld. at 10:1-9.)

But the Court is unpersuaded that aibfstantial ground for difference d
opinion” exists to make the issue “excepl’ for the purposes of interlocutor
appeal. As stated in the M&8, 2014 Order, the holding ifhompson explicitly
limited itself to Title VII rather than »@anding its holding toTitle VIII, which
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encompasses the FHASeg ECF No. 37 at 10-11.) The Court simply followed the

plain language offhompson in declining to narrow th&HA’s “zone of interests.”
Moreover, the Court did applyexmark and the “zone-of-intests” limitation to the
FHA in finding that the City has statutory standing to pursue its claim. Whilg
Supreme Court ilexmark held that the “zone-of-interesS inquiry is never negated
it did not hold that a statute’s “zone of integdstan never be as broad as, or nearly
expansive as, Article Ill standingee 134 S. Ct. at 1388—-89. The “zone-of-interes
inquiry is a matter of legiative intent, and this Court applied precedent finding 1
Congress intended statutory standing undefFtha to be as broad, or at least nea
as expansive, as Article Il standingse¢ ECF No. 37 at 10-11.The Court is further
unpersuaded by Wells Fargo’derence to three out-of-drstt, out-of-circuit cases tg
support a split of authoyit (Mot. 7:19-9:5.)
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Turning to the restitution issue, th@@t similarly finds nosubstantial groung
for difference of opinion. Wells Fargo’'sgarments on this issue are largely identi
to the arguments made in the MotionDsmiss—mainly that no freestanding cau
of action exists for restitution in CalifornigMot. 10-15.) Wells Fargo also points
a split of authority among courts in Califaaniwhich this Court explicitly recognize

in its May 28, 2014 Order. Id. at 13-14; ECF No. 37 at 17-19.) But as the ¢

points out in its Opposition, Wells Fargappears to be merely registering
disagreement with the Court’s May 28, 2014€r (Opp’'n 8-9.) This is insufficien
for interlocutory appeal. Moreover, thiSourt has already addressed the split
authority among California courts on tresue of restitution—finding the split to 4
only a matter of semantics. (ECF No. 371@t-18.) The distiction between case
centers on the factual allegations themselvestthe label on thelaim. This Court
found the allegations in the Complaistfficient to support a claim for whic
restitution is a remedy. Id.) Interlocutory appeal iBardly warranted based on
sufficiency of the factual algations in the Complaint.
V. CONCLUSION

For the reasons discussed above, the QOENIES Wells Fargo’s Motion for
Certification of Order for Immgiate Appeal. (ECF No. 42.)

IT IS SO ORDERED.

July 3, 2014
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OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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