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United States District Court
Central Bistrict of California

OTTER PRODUCTS LLC; TREEFROG
DEVELOPMENTS, INC. d/b/a
LIFEPROOF,
Plaintiff,

V.
ACE COLORS FASHION, INC;
ELECTRONICOS; SHAYNA'S CELL
PHONE ACCESSORIES; VANESSA
ACCESSORIES; DOES 1-10, inclusive

Defendants.

Case No. 2:14-cv-00141-ODW(PJWX)

ORDER GRANTING APPLICATION
FOR DEFAULT JUDGMENT
AGAINST DEFENDANT
ELECTRONICOS[60]

[. INTRODUCTION
Plaintiffs Otter Products, LLC (“OttBox”) and Treefrog Deelopments, Inc.,

dba LifeProof (“LifeProof”) discovered that Defendarilectronicos was selling
unauthorized goods bearing Plaintiff's registkrtrademarks.

Plaintiffs filed sui

Despite proper service, Eleatricos failed to answer astherwise respond to thi

litigation. The Court Clerk entered defawdd Plaintiffs move for default judgment

on their trademark claim.

[92)




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

For the reasons discussed below, the CGQRANTS Plaintiff's Application
for Default Judgment against Defenddgliectronicos and awards OtterBox a
LifeProof a total of $45,000.00 in st@ry damages along with a permang
injunction against Electronicds(ECF No. 60.)
II. FACTUAL BACKGROUND
OtterBox is a Colorado limited-liabilitgompany with its principal place g
business in Colorado. (Compl.  1.) OttexBs a leading retailer and distributor

2Nt

f
Df

protective cases and accessories for portaldetronic devices, e.g., iPhones, iPads,

and Kindle readers. Id. 1 15, 16.) The company aitd various products hav
received local and national consumer alaend have garnered extensive me
coverage. I¢. 1 18, 19.) OtterBox is the exclusiowner of federally registered ar
common-law trademarks (t@rBox Mark”). OtterBox has spent considerab
resources in developing consumer recognitd and goodwill towads its brand. I¢.
1 21).

Plaintiff Treefrog Development, Inc. diafeProof (“LifeProof”) is a Delawareg
corporation with its principal place of business in Californil. { 2.) LifeProof is
also a leading designer, manufacturer, dgtor, and seller of protective cases 3
accessories for electronic mobilevames, e.g., iPhones and iPadsld. (f 23.)
LifeProof is the exclusive owner of fedélyaregistered and common-law trademarf}
including Registration No. 4,057,201 fétIFEPROOF” (“LifeProof Mark”). (d.
1925, 26.) LifeProof has spent comsible resources developing consun
recognition through nationahd international marketinghd the development of trad
dress and copyrighted materiald.(] 25.)

On October 17, 2013, the Plaintiffsnvestigator Joseph Perez visite
Electronicos at two separate locatior®886 South Maple Street, Suite #20, U

D

dia
nd
e

nd

(S,
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Angeles, and 1000 SdutMaple Avenue, Suite #7, Los Angeles. (Perez Decl. f 2,

! After carefully considering theapers filed in support of and apposition to the Motion, the Coul
deems the matter appropriate fl@cision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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Ex. 2.) At the first location, Perezadtified approximately 25 LifeProof cases
display, and he procurezhe “orange LifeProdfre case” for $25.00. 1d. Ex. 2.) At
the second location, Perezidified approximately 40 Liféroof cases on display an
he procured one “red LifeProof fre cadet $20.00 after some hagglingld( Said
cases were later inspected by Plaintiffel aletermined to beounterfeit products
(1d.)

On January 7, 2014, Plaintiffs filedighaction against Electronicos and seve
others under eight alternative theorie$ relief, including federal trademar
infringement. (ECF No. 45.) Eleomicos was served with a Summons 3
Complaint on January 20, 2014. (ECF No.) 1Electronicos was again served with

Summons and Complaint on k&h 14, 2014, with persohaervice on Pedro Perex

the person-in-charge at Electronicos. (B@$: 26.) The Court noted that Plaintif

did not properly serve Electronicos under FatRule of Civil Praedure 4(e). (ECH

No. 52.). On June 20, 201PRJaintiff's reserved Eleabnicos. (ECF No. 53.) Oif
July 24, 2014, the Clerk subsequently emtedefault against Electronicos. (ECQ
No. 57.) Plaintiffs’ Application for Entryof Default Judgment is now before th
Court for decision. (ECF No. 60.)
[I1. LEGAL STANDARD

Federal Rule of Civil Procedure 55(b) autlkes a district court to grant defad
judgment after the Clerk enters default unBeile 55(a). Local Rule 55-1 requirg
that the movant submit a declaration establishing (1) when and against which

default was entered; (2) identification thfe pleading to which default was entere

(3) whether the defaulting party is a minancompetent person, or active servi
member; and (4) that the defaultingtyavas properly served with notice.

A district court has discretion whedr to enter default judgmentAldabe v.
Aldabe 616 F.2d 1089, 1092 (9thir. 1980). Upon defaulthe defendant’s liability]
generally is conclusively ediished, and the well-pleadddctual allegations in the
complaint are accepted as trueelevideo Sys., Inc. v. Heidenth@26 F.2d 915, 917-
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19 (9th Cir. 1987) (per curiam) (citifgeddes v. United Fin. Grp559 F.2d 557, 56(
(9th Cir. 1977)).

In exercising its discretion, a court musinsider several factors, including
(1) the possibility of prejudice to plaintifi2) the merits of plaintiff's substantiv
claim; (3) the sufficiency othe complaint; (4) the sum a@honey at stake; (5) th
possibility of a dispute concerning materfiatts; (6) whether the defendant’s defal

was due to excusable neglect; and (7) thengt policy underlyinghe Federal Rule$

of Civil Procedure favoringlecisions on the meritsEitel v. McCool 782 F.2d 1470
1471-72 (9th Cir. 1986).
V. DISCUSSION

The Court finds that all of thEitel factors weigh in favoof granting default
judgment. The Court therefore awardaiftiffs $45,000.00 in statutory damages.
A. Notice

Under the Federal Rules of Civil Procegluan individual may be served in
judicial district of the United States by following state law for serving a summol
the state where the district court is locate@fed. R. Civ. P. § 4(e)(1). Undg¢
California law, a party is properly servég leaving a copy of the summons and 1
complaint at the individual’'s “usual place blisiness” in the presence of “a pers
apparently in charge of his or her officet][place of business . . . at least 18 yeary
age.” Cal. Civ. Proc. Code § 415.20(b). slich a case, the plaintiff must send a c(
of the summons and complaint via first-clasail “to the person to be served at t
place where a copy of the summam&l complaint were left.’ld

On June 20, 2014, Plaintiffs’ process server served a copy of the Summo
Complaint to Electronicos’'s place of lmsss and also mailed copies of t
documents to the business. (ECF No. 58ljis was the second time that Plainti
served Electronicos, though the Court fouhdt the first attempt at service did n
strictly comply with California law. Plairfts have also served Electronicos with bg

applications for entry of default and appticas for entry of default judgment. Thef
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is thus little concern that Electronicas unaware of this action. The Col
accordingly finds that the Plaintiffs propeiserved Electronicos under Rule 4(e)(
and Code of Civil Preedure section 415.20(b).

B. Eitel Factors

Plaintiffs move for entry of defaufudgment against Electronicos for the
claims of trademark infringement in vidlken of the Lanham Act, 15 U.S.C. § 1114.

The Court finds that thEitel factors weigh in favor afranting default judgment.

1. Possibility of Prejudice to the Plaintiff

The firstEitel factor examines whieér the plaintiff will be prejudiced if defau
judgment is not granted against the Defenddfitel, 782 F.2d at 1472. A plaintif
suffers prejudice if there is no recearfor recovery absent defaulPhilip Morris
USA, Inc. v. Cstworld Prod., Inc. 219 F.R.D. 494, 499 (C.D. Cal. 200®gpsiCo,
Inc. v. Cal. Sec. Can238 F. Supp. 2d 1172175 (C.D. Cal. 2002). Electronicos h
failed to appear or to offer a defense irsttase. (ECF No. 56.) As litigation cann
move forward, the only way for Plaintiff twbtain relief is throgh default judgment
This factor accordingly faors default judgment.

2. Merits of Plaintiff's Substantive @im and Sufficiency of the Complaint

The second and thirBitel factors require that thplaintiff “state a claim on
which the [plaintiff] may recover.”Castworld 219 F.R.D. at 499 (quotingepsiCo
238 F. Supp. at 1175). To succeed under timh&m Act, the plaintiff must show thg

the defendant used the plaintiff's ownotectable trademark without consent |i

commerce for the sale, use, or advertising of any product and in a way that is lil
cause confusion, mistake, or to deceiwestomers. 15 U.S.C. § 1114(a)(’
Brookfield Commc’ns, Inc. WV. Coast Entm’t Corp174 F.3d 1036, 1046 (9th Ci
1999).

Generally, the court applies a multifactimst to determine the likelihood ¢

confusion. Mattel, Inc. v. Walking Mountain Prods353 F.3d 792, 807 (9th Cir.

2003). But such an examination is unnecgsbacause virtually identical marks, liK
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the counterfeit marks at issue heage “inherently confusing.”Philip Morris USA,
Inc. v. Shalahi352 F. Supp. 2d 87, 1073 (C.D. Cal. 2004Brookfield 174 F.3d at
1056.

Plaintiffs have demonstrated the necegsdements for trademark infringeme
under the Lanham Act. Plaintiffs identifg their Complaint LifeProof's exclusivg
ownership of the LifeProof Mark and lacK consent to Eleabnicos’s use of the
mark. (Compl. 11 26, 44.) Additionally,dntiffs plead Electronicos’s illicit use g

the LifeProof Mark in connection with ¢hsale of multiple units of counterfej

products. Id. 1Y 30-32, 35-38; Perez Decl. EX} 1The Court presumes that tl
goods found at Electronicos are confusimighin the meaning of the Lanham Ag
because they are “counterfeits"—goods packaged as gentiei®&x and LifeProof

products but not actually made or authed by Plaintiffs. (Compl. 1 30, 32, 33).

The fact that the infringing marks is an exaopy of Plaintiffs’ mark establishes th
likelihood of confusion. Electronicos wholbppropriated Plainti$’ registered mark
without permission and, as such, is leldbr trademark infringement. For the
reasons, the second and tHitel factors favor entry of default judgment.

3.  Sum of Money at Stake

The fourth Eitel factor examines whether eghsum of money at stake

proportionate to the harm cadsey the defendant’s actiontandstar Ranger, Inc. v,
Parth Enters., InG.725 F. Supp. 2d 916, 921 (C.Dal. 2010). Under 15 U.S.C.

8 1117(c)(2), a court may award statutory damages up to $2000Per counterfeil
mark if the infringement was “willful.” Plaintiffs requested $100,000 in statutd
damages against Electronicos. (Mot. 10.aimRiffs’ request forrelief is well within

the parameters Congress set forth in 15.0.8 1117(c)(2). While not necessar
the amount the Court awards, the dge®m requested are proportionate

Electronicos’s wrongful catuct and the harm caused.
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4, Possibility of Disputed Material Facts

The fifth Eitel factor examines whether there likelihood of a dispute of
material facts. Eitel, 782 F.2d at 1472. When ddrig whether to grant defau
judgment, the court accepts all factudlegations that arewell pleaded in the

complaint as trueTelevide¢ 826 F.2d at 917-18. As syckhen the plaintiff pleads

the facts necessary for the plaintiff to pm#won their claims, there is little possibilit
of dispute over material fact€€astworld 219 F.R.D. at 498.

In the present case, Plaifgifallege all the facts nessary to prevail on the
claim. The Court has also reviewed imagf the products bearing the infringir
marks and notes the identity between thieinging marks and the registered ong
Because a dispute of materfatts is unlikely, this factor favors default judgment.

5. Possibility of Excusable Neglect

The sixthEitel factor considers whether thefeledant’s actions may be caus
by excusable neglectEitel, 782 F.2d at 1472. There is very limited possibility
excusable neglect when the defendant aperly served and is aware of the pend
litigation. Wecosign, Inc., v. IFG Holdings, In@45 F. Supp. 2d 1072, 1082 (C.
Cal. 2012). Plaintiffs properly served Elexticos on June 22014, and Defendan

has failed to respond to the Complaintany way. Plaintiffs have also serve

Electronicos with notice of their applioens for entry of default and defau
judgment. (ECF No. 46; ECF No. 60.) Bfectronicos has received no less than
notices regarding this litigation, there isrydittle possibility of excusable neglec
Therefore, this factor favors default judgment.

6. Policy for Deciding Cases on the Merits

There is a strong policy for decmdj cases on their merits “wheneVv

reasonably possible.Eitel, 782 F.2d at 1472. But a defentla failure to appear of

to respond makes a decision on the merits “impossibhdetosign845 F. Supp. 2d 4
1083. As Electronicos has failed to respon@hantiffs’ Complaint, this factor favors
default judgment. (ECF. No. 56.)
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C. Remedies

Plaintiffs requested $100,000.00 in staty damages against Electronicos g
a permanent injunction. For the reasonslow, the Court awards Plaintiff
$45,000.00 and grants Plaintiffs’ request for a permanent injunction.

1. Statutory Damages

After a finding of trademark infrirgment, a court may award statuto
damages between $1,000 and $200,000 penterfeit mark per type of good ¢
service sold or offered inkga 15 U.S.C. § 1117(c). Alteatively, if the court finds
“willful” trademark infringement, thecourt may award up to $2,000,000 p
counterfeit mark per typef goods or services sold or offerettl. § 1117(c)(2). On
default judgment, a district court must apt the plaintiff's willful-infringement

allegations as trueDerek Andrews, Inc., v. Poof Apparel Corp28 F.3d 696, 702

(9th Cir. 2008).

Statutory damages make deliberate attsademark infringement unprofitablg
thereby supporting the Ninth €uit's deterrence policy. Maier Brewing Co. v.
Fleischmann Distilling Corp.390 F.2d 117, 123 (9th Cir. 196%ge also Playboy
Enters., Inc. v. Baaat Clothing Co., InG. 692 F.2d 1272, 1275 (9th Cir. 198
(explaining that trademark infringemeshould be deterredbecause “inadequat
judicial response” harms both the trageknowner and the consuming public, w
unwittingly pays premiumdor lower quality goods). Nevertheless, deterreng
measures are subject to “principles exfuity” and are meted out under the “wi
scope” of the district court’s discretioMaier Brewing 390 F.2d at 121.

Plaintiffs argue that neither the pitsf Electronicos realized nor the loss
incurred by Plaintiffs as a result of thdringement can be determined with precisi
since Electronicos failed to appear and pressatant sales and prbflata. (Mot. 8.)
The only exact accounting of counterfeunits comes from the Plaintiffs
investigator’s observation @5 counterfeit units and theilssequent sale of two @
those units. (Perez Decl. Ex. 2.) Itusclear how many units were sold, for wh
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amount, and for how long. Still, observadfringement is mdicative of further
wrongful behavior. While Plaintiffs’ investigator only observed 65 counterfeit
for sale, it is likely that Electronicos haddas selling, and will sell many more uni
that infringe upon Plaintiffs’ registered marks.

A lack of complete information makeisimpossible for the Court to assign
damages award with precision. Howewthe Lanham Act does not require precisic
The Court’s wide scope of discretion reqaianly that statutory damages be awarg
subject to principles of equity and all relevant factors, including willfulr
allegations that must be accegtas true at this stage.

The Court finds that the $100,000 award iiffs request is excessive in ligl

nits
[S

a
DN.
led
ess

nt

of the circumscribed infringement appeariingm the limited facts available to th
Court. But given the Ninth Circuit’'s detence policy and the demonstrated stren
of the OtterBox and LifeProof marks, ti@ourt must award statutory damages t

adequately discourage Electronicosdawnther businesses like it from futur

infringement. The Court also notes thHaectronicos’s refusato respond to this
litigation despite being seed numerous times serves to aggravate Defend:;
liability. The Court accordingly awards dnttiffs a total $45,000.00 in statutol
damages for willful trademark infringement as authorized by 15 U.S.C. 8§ 1117(c

2. Permanent Injunction

Under the Lanham Act, a district coumay grant an injunction in accordan
with “principles of equity” and “upon suclerms as the court may deem reasonal
to prevent further violations dhe mark. 15 U.S.C. § 1116(&astworld 219 F.R.D.
at 502;PepsiCo 238 F. Supp. 2d at 1177. Permanent injunctions have been g

in cases where a defendant is aware efggénding litigation but has not appeared i

the action. Castworld 219 F.R.D. at 502PepsiCo 238 F.Supp.2a@t 1178. But &
plaintiff is not “automatically entitled to injunctive relief.PepsiCo 238 F. Supp. 24
at 1177. Injunctive relief is improper inrcumstances where it is “absolutely clea
that the wrongful behavior “hasased and will not begin againldl. at 1177, 1178.
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When seeking injunctive relief, a pl&ih must establish “(1) actual success
the merits; (2) a likelihood of irreparable injuf injunctive relief is not granted; (3)
balance of hardships favoring Plaintifinda (4) that an injunction will advance th
public interest.” Wecosign845 F. Supp. 2d at 1084 (granting a permanent injung
in a trademark infringement actiorsge Winter v. Natural Res. Def. Council, Jria&5
U.S. 7, 20 (2008) (granting a prelimigainjunction prohibiting sonar in training
exercises).

Plaintiffs have adequately establidhall elements necessary for injuncti
relief. First, the Court haalready determined that Pléfifs succeed on the merits ¢
this case. Second, there is a high likelihaddrreparable injuryto Plaintiffs, as
Electronicos is likely to continue sellimpunterfeit goods and befiting from the use
of the counterfeit mark. Third, the balancehafdships favors Plaintiffs since there
no indication that Electronicos will be puéjced in any way—Electronicos need or
stop selling counterfeit goods. Finally, inrmes of policy, “injunctive relief is thg
remedy of choice” for trademark infringemeast there is no other adequate remd
when a defendant continugly violates a mark.Century 21 Real Estate Corp.
Sandin 846 F.2d 1175, 1180 (9th Cir. 1988)or those reasons, the Court gra
Plaintiffs’ request for a permanent injunction against Electronicos.

The Court has also reviewed the language of the proposed permanent inju
submitted by Plaintiffs and finds it approprigt¢hilored to this case’s circumstancg
(SeeECF No. 45-5.) The Court will thereforissue the proposed injunction alo
with the default judgment.
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V. CONCLUSION
For the reasons discussed above, the CBRANT S Plaintiffs’ Application for
Default Judgment Against Defendant Electoms. (ECF No. 60.) The Court thuys
awards Plaintiffs a total of $45,000.00 in statutory damages and grants Plajntiffs
request for a permanent injunction. d&fault judgment andhjunction will issue
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separately.
ITISSO ORDERED.

August 21, 2014

Y 20

OTISD. WRIGHT, I
UNITED STATESDISTRICT JUDGE
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