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8 UNITED STATES DISTRICT COURT
9 CENTRAL DISTRICT OF CALIFORNIA
10 WESTERN DIVISION
11 | CARL STEPHEN TISTHAMMER Case No. 2:14-CV-00271 CAS
12 Plaintiff, Criminal Case No. 2:08-CR-00057-CASr1
13 || vs. MOTION TO VACATE, SET ASIDE, OR
14 || UNITED STATES OF AMERICA. gg)ﬁ%EggSZEQJENCE PURSUANTTD
15
16 Defendant.
17
18 || I. INTRODUCTION AND PROCEDURAL BACKGROUND
19 On January 16, 2008, the Government filed an indictment charging Carl Stgpher
20 || Tisthammer with production and possessioohafd pornography, in violation of 18
21 || U.S.C. 88 2251(a) and 2252A(a)(5)(B). 2:08-cr-00057-CAS-1 (“Criminal Case”), dkt.
22 || 9. On March 7, 2008, the Government filed a first superseding indictment. Crimipal
23 || Case, dkt. 18. On January 23, 2009,Gaowernment filed a second superseding
24 || indictment, adding a charge for receipt of child pornography, in violation of 18 U.§.C.
25 || § 2251(b). Criminal Case, dkt. 123.
26 At various times, the Court appointeelven different trial attorneys and one
27 | appellate attorney to represent Tisthammer. Geawinal Case, dkts. 26, 43, 45, 77,
28 [ 115, 200, 421. Prior to trial, Tisthammer filed a number of motions, including motjons
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to dismiss the indictments based upon the purported deraaksttance of counsel,

violations of the Speedy Trial Act, and violations of the Sixth Amendment, Criming

Case dkts. 193-95; motions to compel thedprction of evidence, Criminal Case dkts.

205-07; a motion to suppress evidence obtained from a purportedly unlawful sea
Criminal Case dkt. 207; and a motion to caigertain discovery, Criminal Case, dkt
264. Each of the foregoing motions was denied. (G@rinal Case dkts. 227, 236,
275, 300.

On March 19, 2010, after a jury trial, Tisthammer was convicted for the
production, receipt, and possession of chidnography, in violation of 18 U.S.C.
88 2251(b), 2252A(a)(2)(A),ral 2252A(a)(5)(B). Criminal Case, dkt. 326. On
September 2, 2010, the Court sentenced Tisthammer to 35 years in prison. Crim
Case, dkt. 385. On March 25, 2010, Tisthammer filed a motion for judgment of
acquittal or, in the alternative, for a new tri€riminal Case, dkt. 336. On Septembe
2, 2010, the Court denied Tisthammer’s motion. Criminal Case, dkt. 384. On

September 8, 2010, Tisthammer appealeddnviction and sentence. Criminal Casg

dkt. 383. On June 20, 2012, the Ninth Gitaffirmed Tisthammer’s conviction and
sentence. Dkt. 30, Ex. B.

On January 13, 2014, Tisthammer filed the instant motion to vacate, set asi
correct the sentence pursuant to 28 U.§.2255. Dkt. 1. On February 3, 2014,
Tisthammer filed an accompanying memorandum. Dkt. 3 (“Mot.”). On February
2015, the Government filed its opposition. Dkt. 30 (“Opp’n”). On July 27, 2015,
Tisthammer filed a reply. Dkt. 55 (“Reply”).

II. LEGAL STANDARD

A prisone may move the court which imposed his sentence to vacate, set a

correct the sentenif he can shov“that the sentence was imposed in violation of the

Constitution or laws of the United States, or that the court was without jurisdiction
impose such sentence, or that the sentarasein excess of thmaximum authorized by
law, or is otherwise subject to collateral ati. . ..” 28 U.S.C. § 225(a). A § 2255
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motion may be resolved without an evidentiary hearing if “the motion and the files
records of the case conclusively show thatprisoner is entitled to no relief.”_Id.
8§ 2255(b).
[11. DISCUSSION

In his § 2255 motion, Tisthammer argues that relief is warranted because 0f
(1) actual innocence, (2) ineffective assistance of counsel, and (3) several other
purported problems with the evidence anel ®overnment’s prosecution of the case.
The Court addresses each astiimmmer’s arguments in turn.

A. Actual Innocence

Tisthammer contends that he is entitled to § 2255 relief because he is actug
innocent. Mot. at 10. “[A]ctual innocea means factual innocence, not mere legal
insufficiency” of the evidence.Bousley v. United Sates, 523 U.S. 614, 623 (1998).

“To establish actual innocence, petitioner must demonstrate that, in light of all the

evidence, itis more likely than not that reasonable juror would have convicted him
Id. (quotation marks and citation omitted).

Tisthammer does not contend that there is evidence proving his innocence.
Instead, Tisthammer argues that the filing of multiple superceding indictments is f
of his actual innocence. Mot. at 5. Tisthammer’s argument is unpersuasive. “An
original indictment remains pending until dismissed and multiple indictments may
simultaneously be pending against the sanfiendiant in the same case.” United Sta
v. Hickey, 580 F.3d 922, 929 (9th Cir. 2009) (gatdn marks and citations omitted).

Ultimately, Tisthammer was convicted @ charges contained in the second

superseding indictment. That the other pending indictments were dismissed mere
ensured that no remaining charges were pending against defendant after his cony
Moreover, Tisthammer does raltege any new facts that would establish his innoceg
of the charges in the second superseding indictment. In ruling upon Tisthammer’
motion for judgment of acquittal after the junal, Criminal Case dkt. 336, the Court

observed that the evidence presented dtdemonstrated that Tisthammer exercised
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dominion and control over a computer containing child pornography and that
Tisthammer produced, received, and possessed the child pornography., 384.

Accordingly, Tisthammer is not entitled to § 2255 relief because of actual innocen

B. Ineffective Assistance of Counsel

Ineffective assistance of counsel constitutes a violation of the Sixth Amendr,
right to counsel, and is, therefore, grounds for relief under 8§ 2255. To establish
ineffective assistance of counsel, a petigar must prove by a preponderance of the
evidence that: (1) counsel’s assistance was deficient because it fell below an objg
standard of reasonableness and (2) counas$istance was prejudicial because ther
a reasonable probability that, but for counsel’s errors, the result of the proceeding
have been different. _Strickland v. Washingt466 U.S. 668, 688, 694 (1984). Itis tk
petitioner’s burden to establish both prongs.alds97; United States v. Quintero-
Barraza 78 F.3d 1344, 1348 (9th Cir. 1995).

First, Tisthammer argues that his trial counsel was ineffective because

Tisthammer’s attorneys did not challenge ¥hedity of the search warrant or seek to

suppress the evidence obtained with thecdeaarrant. Mot. at 10; Reply at 6.

ce.

hent

Tisthammer’s argument is unpersuasive. Tisthammer himself filed a motion to suppre

evidence obtained from an unlawful seamiguing that the affidavit for the search

warrant contained misleading omissi@rsl could not support probable cause.

Criminal Case, dkt. 207. After an evidemyidnearing, the Court denied Tisthammer’'s

motion to suppress because Tisthammer failed to identify specific information om
from the affidavit that purportedly misled the magistrate judge in finding probable
cause; thus, Tisthammer failed to show thatdbarch warrant affidavit lacked probal
cause. Criminal Case, dkt. 275. The Court’s ruling shows that Tisthammer’s cha

was without merit. “The failure to rasa meritless legal argument does not constity

ineffective assistance of cowls Shah v. United State878 F.2d 1156, 1162 (9th Cir.

1989) (quotation marks and citation omitte@herefore, Tisthammer’'s counsel did n
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provide deficient assistance for failing to pue challenges to the search warrant ang
the evidence obtained with the search warrdmbreover, Tisthammer has not put for
any evidence of a reasonable probability thatoutcome of the proceeding would h3

been different, but for counsel’s failuredballenge the evidence obtained with the

ve

search warrant. Tisthammer challenged the search himself and his motion was (;I[anie(
r

Criminal Case, dkts. 207, 275. Since Tisthammer can show neither deficiency n
prejudice, it does not appear that Tisthamseounsel was ineffective for failing to

challenge the Government’s search.

Next, Tisthammer alleges that his counsak ineffective because his attorneys$

failed to object to “defective indictments.” Mot. at 10. Tisthammer does not spec
how the indictments were defective, but eags to argue in a conclusory fashion that

the indictments were fraudulent and ran afafuime requirements. Mot. at 12, 11.

Tisthammer’s arguments are unpersuasiside from his unsupported allegations of

fraud and time requirements violations, Tisthammer fails to put forth evidence tha

A4

fy

[

counsel’s actions were was unreasonable asm@fibre deficient. Tisthammer also does

not establish a reasonable probability that, but for counsel’s failure to challenge th
indictment, the result of the proceedingsuld have been different. Accordingly,
Tisthammer was not denied his right tteetive assistance of counsel based on his
attorneys’ purported failure to challenge the indictments.

Tisthammer further argues that his lteaunsel was ineffective because his
attorneys failed to investigate evidencediable to Tisthammer. Mot. at 10.
Tisthammer alleges that his counsel failethiestigate false charges, to interview
various law enforcement officers whom Tigtnmer claims were untruthful, or other
witnesses. Mot. at 4, 17. Tisthamnfeis to specify which witnesses his counsel
failed to interview or any evidence thasltounsel failed to investigate. Thus,
Tisthammer’s broad and conclusory allegias do not entitle him to relief._See
Wallace v. United Stated57, F. 2d 547, 548 (9th Cir. 1972) (affirming the district
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court’s denial of 8 2255 relief, where petitioner failed to assert “sufficient particulays”

and instead stated “a bald conclusion & fibrm of a self-servig statement”) (citations
omitted); United States v. Aquer834 F. Supp. 486, 487-88 (N.D. Cal. 1982) (“Whil

the Court does not require allegationsrnimute detail in post-conviction petitions,

purely conclusory allegations will netiffice.”) (citing_Peabody v. United Stat&94
F.2d 175, 177 (9th Cir. 1968)). LikewjsBEsthammer has not shown how counsel’s

failure to seek out additional witnesseswidence was prejudicial. Tisthammer mac

similar arguments in his pretrial motionghich the Court denied because Tisthammyg
failed to specify the evidence he sought to compel. (3mainal Case, dkts. 20507,
264, 236, 300. Accordingly, it does not appthat Tisthammer’s attorneys failed to

investigate favorable evidence.

e

Next, Tisthammer avers that his counsel was ineffective because Tisthammer’'s

attorneys did not challenge Speedy TAat violations stemming from the multiple
continuances in the case. Mot. at 6, 10. However, Tisthammer filed a motion to
dismiss the second superseding indictment for violations of the Speedy Trial Act
the Sixth Amendment himself. Criminal Case, dkts. 193-94. The Court denied
Tisthammer’s motion to dismiss, concluditngit all the continuances were factually
supported and necessary to ensure that Tisthammer’s counsel had enough time {
prepare an adequate defense. Criminal Case, dkt. 227 at 4, 6. Tisthammer has |
demonstrated that the Court erred in its ruling. That the Court denied Tisthamme

motion to dismiss on speedy trial grounds demonstrates that his counsel’s failure

assert the same argument was not unreasonableéSh8a878 F.2d at 1162. Likewise

Tisthammer has not shown a reasonable piibtyaitnat the outcome of the proceeding
would have differed if his counsel had etijed to purported speedy trial violations.

Since Tisthammer failed to establish defraey and prejudice, it does not appear thaf
Tisthammer was denied his right to effectassistance of counsel because his attorr,

failed to challenge purported Speedy Trial Act violations.
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Tisthammer further claims he was “forced’proceed pro se. Mot. at 10. The
Court disagrees. The Court appointed seariahattorneys and ongppellate attorney
to represent Tisthammer over tlmicse of the proceedings. Seeminal Case, dkts.
26, 43, 45, 77, 115, 200, 421. The criminal docket also reflects that where Tistha

appeared pro se, Inequested to appear pro se and either fired his attorney or replag

his attorney with stand-by counsel. S&@minal Case, dkts. 58, 161, 341. Therefore

Tisthammer was not denied his right to effective assistance of counsel.

Finally, Tisthammer argues ineffectiagsistance of counsel based on his
counsel’s failure to seek bond pending trilot. at 21. The Court disagrees. Contr3
to Tisthammer’s assertion, Tisthammeattorney Larry Bakman appealed the
magistrate’s detention decision and soughttpial release. Criminal Case, dkt. 98.
The Court denied this motion. Criminal Case, dkt. 120. Tisthammer asserts that

been released on bond, he could have hadpadsel investigate evidence or withess

Mot. at 21. However, Tisthammer offers fagtual evidence to support this assertion.

Tisthammer fails to demonstrate how being denied pre-trial release on bond was
prejudicial to his case. Nor does Tistiraer demonstrate that Bakman'’s efforts wer
unreasonable.

In light of the foregoing, it does not aggar that Tisthammer was denied effecti
assistance of counsel.

C. Miscelaneous Other Arguments

Tisthammer makes the following additional arguments as to why he is entitl
8 2255 relief: (1) that the search warrant was improperly issued and executed; (2)
Tisthammer was denied access to witnessex.(M 5, 8, 15); (3) that Tisthammer’s
daughter was “interrogated” without a parent or lawyer present (Mot. at 5, 23); (4)
the Court erred by permitting the Government to present “prejudicial excerpts” (M
9); (5) that the second superseding indictnvest defective (Mot. at 10, 11, 14, 15,1
20, 21, 24); (6) that the Court erred by denying Tisthammer’s motion for judgmen|
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acquittal (Mot. at 15); and (7) that the Government engaged in selective prosecut
(Mot. at 19)! The Government argues that Tistimaer procedurally defaulted on the
claims because Tisthammer did not raisartton direct appeal. Opp’n at 15.

A 8 2255 movant who fails to raise his claims oredirappeal procedurally defaults on his claims,
unless he can demonstrate either (a) cause and prejudlag,actual innocenceBousley, 523 U.S.
at 622. The Court has already concluded that Tisthammer has not demonstrated
innocence._SesupraPart IlI.A.

Courts have found cause where “some dbjedactor external to the defense

impeded counsel’s efforts to comply witketh. . procedural rule.”_Murray v. Carrier

477 U.S. 478, 488 (1986). For instance, courts have found cause where “a show
the factual or legal basis for a claim was rezsonably available to counsel” and whg
“some interference by officials madempliance impracticable.” ldquotation marks
and citations omitted). Constitutionallyeiffiective assistance of counsel may also

constitute cause; nonetheless, “the mere fact that counsel failed to recognize the

or legal basis for a claim, or failed to raise the claim despite recognizing it, does not

constitute cause for a procedural default.” atd488, 486. In addition to cause,
petitioner must show prejudice. Bousl&23 U.S. at 622. “[T]he prejudice prong of
the test requires demonstrating not meteft the errors at . . . trial creategassibility
of prejudice, but that they worked to laistual and substantial disadvantage, infecting
his entire trial with error of constitutiondimensions.”_United States v. Braswél01
F.3d 1147, 1150 (9th Cir. 2007) (quda marks and citation omitted).

! In addition, Tisthammer argues thatientitled to § 2255 relief because the Cq

applied improper sentencing enhancementst. Btol6. Tisthammer already raised t
argument on direct appeal. Dkt. 30, Ex. A4+50. “When a defendahas raised a clair
and has been given a full and fair opportutatjitigate it on direct ppeal, that claim maj
not be used as basis for a subseq8e2255 petition.” _United States v. Hay@381 F.3d
1132, 1139 (9th Cir. 2000). Therefore, the Court need not reconsider the apg
sentencing enhancements.
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Here, Tisthammer does not argue that an “objective external factor” prevent
him from raising his remaining arguments during his direct appealR§dg at 13.
Instead, Tisthammer contends that that lledao raise the claims because he is an
“amateur court appellantd Petitioner,” who “cannot be expected to present legally
expert opinions.” Reply at 13. Tisthammestantention is unpersuasive. As an initig
matter, Tisthammer was represented by couhs@hg his direct appeal. Dkt. 30, Ex.
at 1. Tisthammer has not demonstratedfactive assistance of counsel or adequats
cause for failing to raise his remaining argunts during his direct appeal. Therefore
Tisthammer fails to demonstrate cause for procedurally defaulting on his claims.

Accordingly, the Court concludes that Tisthammer’s remaining arguments d
entitle him to § 2255 relief

D. Evidentiary Hearing

The Government contends that Tisthammer’s amotioes not require an evidentiary hearing becaus
the files and the record conclusively show thatffammer is not entitled to § 2255 relief, even assuming th
truth of Tisthammer's factual allegations. Opp’r2&+26. In deciding whether a § 2255 movant is entitled
an evidentiarjlearing, district courts must determine whether, accepting the truth of t
movant'’s factual allegations, the monaould prevail on his claim. Sémited States
v. Blaylock 20 F. 3d 1458, 1465 (9th Cir. 1994); § 2255(b)—(c). However, it is we

ed
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established in the Ninth Circuit that a § 2255 movant is not entitled to a hearing where

the § 2255 motion makes only “conclus@aiiegations, unsupported by facts and
refuted by the record.”_Farrow v. United State®0 F.2d 1339, 1360-61 (9th Cir.
1978).

The record lends no support to Tisthammer's allegations. Tisthammer has

put forth any factual basis for his claimsactual innocence and ineffective assistang

of counsel. Furthermore, Tisthammer bascedurally defaulted on his remaining
arguments and the Court need not determine whether Tisthammer would be entit

an evidentiary hearing if samtguments had a factual basis.
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Accordingly, the Court concludesat Tisthammer’'s § 2255 motion does not
require an evidentiary hearing
V. CONCLUSION

Tisthammer’s motion pursuant to 28 U.S.C. § 2295EMNI ED.

IT 1S SO ORDERED.

Dated: December 27, 2016

CHRISTINA A. SN
United States District Judge
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