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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

MONICA B. RUSH, CASE NO. CV 14-00385 Rz
Plaintiff,
MEMORANDUM OPINION
VS. AND ORDER

CAROLYN W. COLVIN,
Acting Commissioner of Social Security,

Defendant.

Plaintiff Monica B. Rush seeks reviefithe Social 8curity Commissioner’s
decision that she is not entitled to recedisability benefits. She argues that t
Administrative Law Judge wrongly determindtht she was suited for particular jo
identified by the vocational expge She seeks reversal aaither remand or an orde
awarding her benefits.

A preliminary problem confronts her, hewer. This was not her first denis
of disability benefits, but her second.ndshe has not overcome the presumption t
since she was once found not to be disabled, non-disability continues to be her st

On December 3, 2010, the Commissionariel Plaintiff’s first application
for disability benefits. [AR 76-84] Nine mdrd later, Plaintiff filed the application tha
gave rise to the present appeal. [AR 168hiRiff has asserted that the onset of |

Doc. 20

hat,

Atus.

er

Dockets.Justia.com


http://dockets.justia.com/docket/california/cacdce/2:2014cv00385/580855/
http://docs.justia.com/cases/federal/district-courts/california/cacdce/2:2014cv00385/580855/20/
http://dockets.justia.com/

© 00 N oo o B~ w N P

NN R NN N NN R R R R R R R R R R
0o N o o A WO N P O ©O 0O N 0o ON -, O

disability occurred on December 4, 20id) | — that is, one day after the Commissior]
determined that she wast disabled.

In a long line of cases, the Court gbpeals has held that an adjudication
non-disability leads to a presumption of continuing non-disabiityavez v. Bowen, 844
F.2d 691 (9th Cir. 1988)taylor v. Heckler, 765 F.2d 872, 875 (9th Cir. 198%)le v.
Secretary of Health and Human Services, 700 F.2d 566. 568 (9th Cir. 1983). An applicd

can rebut this presumption by showing thaetwmnstances have amged; if circumstances$

have changed, then a previously able pecauid, in theory, have become disabled.
The Administrative Law Judge here sgieailly found that circumstances hg

not changed, and that the presumptioraftinuing disability therefore applied:

In this case, the claimant has failed to prove changed
circumstances indicating a greatisability than established in
the prior decision. There was no change in criteria for
considering the claim, no evidence submitted that new
impairments exist, although alleged, and no evidence that the
previously found impairments had significantly worsened.
Therefore, the claimant has not rebutted the presumption of
continuing non-disability. The claimant is found not disabled at

Step Five in this decision.

[AR 24] In this Court, Plaintiff did not @illenge this finding of the Administrative La
Judge.

In fact, initially neither party even adsiised this finding, except for a footng

reference by the Commissioner. The Courtdfaee called for additional briefing. ThEv

Government asserted that this finding wasclusive and that the Administrative La

Judge made a further adjudication at Steye fprobably out of an abundance of cautig
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Plaintiff took a different tack. Relying dgarfias-Rodriguezv. Holder, 702 F.3d 504 (9th
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Cir. 2012), Plaintiff asserts that the pregion of continuing non-disability “is no longeg
a valid legal rationale applickbto Social Security Administration hearings.” (Plaintif

Supplemental Memorandum of Points and Authorities at 2:19-20.) Plaintiff state

Garfias-Rodriguez stands for the proposition thatGourt must defer to an ageng

interpretation of an ambiguous statute wheat thterpretation is made after a Court |
interpreted the statute to the contrary; ttieg Social Security Administration, in it
Acquiescence Ruling 97-4(9)terpreted “the ambiguous statute” (which Plaintiff does
identify) “to hold the opposite adChavez’ (Plaintiff's Supp. Mem. at 4:7-11); and th:
therefore “the presumption of continuing non-8iity . . . does not survive in light of th
Commissioner’s interpretation that Ms. Rustswatitled to a de novo review.” (Plaintiff’
Supp. Mem. at 4:18-22.)

There are many problems with PlaintifBsalysis, but the Court will focu
on the most glaring: Plaintiff has comigly mis-stated th€Eommissioner’s Acquiesceng

Ruling. FollowingChavez, the Commissioner did issue anquiescence ruling, but

states the exact opposite of what Plaintiff sdBigintiff quotes from a portion of the ruling

stating that the Social eBurity Administration conders the facts de novo whe
determining disability with regard to an unadjudicated period, and that under §
Security policy, a prior final decision that a claimant is not disabled does not give
any presumption of a continuing condition of non-disability. This portion of
Acquiescence Ruling, however, comes under the heading “Statement As (Ohicieax
Differs From Social Security Policy.” It isot a prescription of how the Social Secur
Administration will actafter the Chavez decision; it is a description of what th
Administration’s policy wadefore the Chavez decision. The Acquiescence Ruling go
on, under the heading “Explanatiof How SSA Will Apply TheChavez Decision Within
The Circuit,” to make clear that it is adopti@havez as its policy — that is, it ig
acquiescing in the€Chavez decision. It then says directly: “When adjudicating

subsequent claim involving an unadjudicatediqat adjudicators will apply a presumptig
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of continuing nondisability and deteine that the claimant isot disabled with respect t
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that period, unless the claimant rebute fgiresumption.” Far from saying that tf

Commissioner will not apply a presumption of non-disability, then, the Acquiesd

Ruling states directly that the Commissiondi apply a presumption of non-disability,

Plaintiff's contrary statement to thi©Grt is such an egregious mis-statem

of the Commissioner’s Acquiescence Ruling that the Court must wonder whether it

constitutes a deliberate attempt to misleadCinert, and whether the Court should sanct
Plaintiff for this tack. It appears barelgrceivable that an attorney could so misconst
a ruling. In the exercise of prudence, however, the Court will act on the assumpitig
counsel has been sloppy but not deliberately misleading.

Plaintiff then goes on to assert that, even if the presumption of continuing
disability applies, that Plaintiff rebutted thaesumption. She says that on this decig
the Administrative Law Judge found that IAk#F had the residual functional capacity
perform simple repetitive work with one todvstep instructions, whereas in the pr
decision the Administrative Law Judge founattPlaintiff had the residual functiong
capacity to perform simple repetitive taskecause Plaintiff beles that the languag
about one to two step insttions is a greater limitationPlaintiff says that the
Administrative Law Judge found that Plaintiff's impairment was greater on the se
decision than on the first, and any pregtion of continuing non-disability has beg
rebutted.

Plaintiff thus does not say that in fact any impairment has worsened —
is, Plaintiff does not say that substahgaidence to support the Administrative La
Judge’s decision was lacking — but ratlieat the Administrative Law Judge, by h
findings, implicitly acknowledged that Plaintiff's impairment has worsened. Th
unpersuasive.

To begin with, on the second decisitice Administrative Law Judge bare
found that Plaintifhad a severe impairment; the onlypairment that she identified w3

a history of alcohol abuse [AR 24], whereasthe first decision the Administrative La
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Judge had found that Plaintiff had twoveee impairments — a history of alcoh
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dependence, and major depressigerder. [AR 78] Thus, bne were to draw inference
by implication, one well might say that Plaintiff hadproved, because there was not
finding of a severe impairment of depression on the secewtidn. Even mors
important, however, is the stubborn fact that the Administrative Law éxpigeitly found
that there was “no evidence that theypously found impairments had significant
worsened.” [AR 24] One need not look itaplication in the face of such a dire
statement. In light of thedacts, Plaintiff's argument & her impairment had worseng
and therefore she had rebutted the presumption of continuing non-disability
persuasive.

The Administrative Law Judge having found that Plaintiff did not rebut
presumption of continuing non-disability determines the outcome of this appeal.
further decision by the Administrative Law Judgeecifying certain jobs that Plainti
could perform, was unnecessary armild not affect the decisiday this Court. It appear!
to the Court that Plaintiff's argument on that matter is unavailing, in attemptin
bootstrap sub-parameters within the DoONARY OFOCCUPATIONAL TITLES into this Social
Security Appeal, but the Court need noédgfically so rule. The Administrative Lay
Judge committed no error in applying thegarmption of continuing non-disability, ar
substantial evidence supported the Administrative Law Judge’s decision.

In accordance with the foregoing, the decision of the Commission

affirmed.

DATED: November 3, 2014

| (
RAEPH ZAREFSKY
UNITED STATES MAGISTRATE JUDGE
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