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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES —-GENERAL

Case No. CV 14-716GW (KS) Date:June 20, 2016

Title Maria Quijano v. D.K. Johnson

Present. The Honorable:  Karen L. Stevenson, United States Magistrate Judge

Roxanne HoraiwWalker N/A
Deputy Clerk Court Reporter / Recorder
Attorneys Present fdplaintiffs: Attorneys Present for Defendants:

Proceedings:(IN CHAMBERS) ORDER TO SHOW CAUSE RE: DISMISSAL
l. Background

On February 7, 2014, Petitioner filed a Petition for Writ of Habeas Corpus by Person in
State Custody pursuant to 28 U.S§2254. (Dkt. No. 3.) On June 9, 2015, Respondent filed a
Motion to Dismiss the Petition for Writ of Habeas Corpustlom grounds that the Petition is
“mixed” and subject to dismissal becauseérounds Five through Nine and part of Ground Ten
were not prperly exhaustedand Grounds Five through Seven are procedurally defaulted. (Dkt.
No. 17.)

On December 7, 2015, Petitioner requested leavideta motion to amend the Petition
before being required to file an opposition to the Motion to DismiSee kt. No. 35.) On
December 8, 2015, the Court granted Petitioner’s request and, pursuant to Pstiteuesst,
ordered Petitioner to file a motion for stagdabeyance “within 14 days of [any] order granting
the motion to amend.” (Dkt. No. 36ee also Dkt. No. 46 (“If amendment is granted, Petitioner
will seek a stay while she exhausts the newly asserted claims.”).)

On April 18, 2016, Petitioner filed both a motion to amend and her Opposition to the
Motion to Dismiss. (Dkt. Nos. 45, 46Qn May18, 2016, the CougrantedPetitioner’'s motion
to amend. (Dkt. No. 52.)
\\
\\
\\
\\

CV-90 (03/15) Civil Minutes— General Pagel of 4

Dockets.Justia.com


https://dockets.justia.com/docket/california/cacdce/2:2014cv00716/581871/
https://docs.justia.com/cases/federal/district-courts/california/cacdce/2:2014cv00716/581871/56/
https://dockets.justia.com/

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES —-GENERAL

Case No. CV 14-716GW (KS) Date:June 20, 2016

Title Maria Quijano v. D.K. Johnson

Il. The First Amended Petition
TheFirst Amended Petition presents the followtagelve grounds for relief:

Ground One: Petitioner argues that the trial court should have instructed the fjutry tha
was not permitted to consider convicting Petitioneagdravated assault, instead of first degree
murder. See Petition at 5see also Lodg. No. 3.)

Ground Two: In issuing CALCRIM 400, the trial court misstates ¢lements of aiding
and abetting. Jee Petition at 56; see also Lodg. No. 3.)

Ground Three: The trial court violated due process by failing to issue CALCRIM 640
regarding the jury’s consideration of second degree murder if it found Petitiohgulty of
first degree murder.Sge Petition at 6see also Lodg. No. 3.)

Ground Four: The trial court erred in instructing the jury on financial gain murder
because Petitioner did not have or provide a financial incentive for the murdetior{Re:t6; see
also Lodg. No. 3.)

Ground Five: The trial court exhibited judicial bias by allowing the prosecutor to
introduce evidence of an accomplice’s confession without providing Petitioner with an
opportunity for crosexamination, admonishing the defense attorney in front of the jury, and
allowing the admission of “multilayers of hearsay.” (Petition &éalso Lodg. No. 8.)

Ground Six: The prosecutor committed misconduct during closing arguments.o(Petiti
at 8;seealso Lodg. No. 8.)

Ground Seven: Jurors committed misconduct by not paying attentiomléng &sleep.
(Petition at 8.)

Ground Eight: Petitioner received ineffective assistance of trial ebbesause counsel
failed to present “important evidencddiled to call witnesses, failecbtobject during closing
arguments, and failed to locate exculpatory evidence. (Petitiorseg&so Lodg. No. 8.)
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Ground Nine: Cumulative erreesulting from“misconduct’and thetrial court’s errors.
(Petition at 9see also Dkt. No. 53 (“FAP”)at1-2.)

Ground Ten: Petitioner received ineffective assistance of trial counsel éddals
counsel failed to introduce evidence showing that the police violently coercdobrieets
inculpatory statements. (Petition atsBe also Lodg. No. 16)

Ground Eleven: Petitioner received ineffective assistance of appellate counsel to the
extent that any of Petitioner's claims were deemed unexhausted, untimehpcedurally or
otherwise barred as a result of appellate counsel’s actions, or inactidinectreview. (FAP at
2-3.)

Ground Twelve: The California Supreme Court’s decisioBaople v. Chiu, 59 Cal. 4th
155 (2014) invalidated the legal theory on which Petitioner was convicted of firsied@agrder,
i.e., that an aider and abettor may be convicted for first degree premeditated mmdade the
natural and probable consequences doctrfRAP at 312.)

IIl.  First Amended Petition Remains“Mixed” And Subject To Dismissal.

Respondent contends in the Motion to Dismiss, &mwtitioner concedesin the
Opposition that GroundsSeven(jury misconductandNine (cumulative error) are unexhausted,
and the Court’'s review of the record confirms Respondent and Petitioner'si@sser(See
generally Lodg. Nos. 3, 8, 16see also Dkt. No. 45 at8-9 (Petitioner concedes that Grounds
Seven and Nine were not presented to the California Supreme Court).)

OnJune 16, 2016, Petitioner filed a motion for a stay and abey&diay Motion”) of
her habeas petitiopursuant toRhines v. Weber, 544 U.S. 269, 2737 (2005) “pending the
exhaustion of state court remedies with respedGround Twelve:] her claim that she was
denied her constitutional rights . . . when the jury instructions allowed her convictionsfor f
degree murder under an erronedegal doctrine, “natural and probable consequences,”
subsequently overturned by the California Supreme Cour€hiul.” (See Stay Motion at J)
Petitionerargues that she is entitled tdRaines stay becausker argument in Ground Twelve is
based on the California Supreme Court’s decisio@hiu, which, althoughdecidedmore than
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two yearsbefore Petitioner filed the Stay Motipwas not decided until aft&etitioner filed the
Petition.

Petitioner has nosoughta stay and abeyance with respect to her claims in Grounds
SevenandNine, dthough shenasconceded that these clarare not exhausted(See generally
Stay Motion.) Accordingly, regardless of whethd?etitionerreceivesa Rhines stayto exhaust
Ground Twelvethe First Amended Petition,iby Petitioner's own admissiofmixed” —andthe
Motion to Dismiss should be granted on that basis.

V. Petitioner Is Ordered To Show Cause

For the reasons stated abovéetitioner is ORDERED TO SHOW CAUSE no later
than July 5, 2016 whythe First Amended Petition should not be dismissedas “mixed”
given the scope of her Stay Motion andccompanying showing of good cause as well the
concessions irher Opposition. Petitioner’s options for discharging this order include, but are
not necessarilyimited to, filing a Notice of Voluntary Dismissal &Grounds Seven and Nire.

Petitioner is cautioned that her failure to timely respond to this order in sch a
manner as to render the Petition a viable operative pleadingwill result in a

recommendation of dismissal.

IT 1S SO ORDERED.

Initials of Preparer rh

! It is alsopossible that Petitioner may be able to disrhixscumulative error claim i@round Nine without

prejudice, exhaust it in state court, and seek leave to add Ground Nint lthekFirst Amended Petition after the
state court exhaustion proceedings concerning that claim are conpletéelly v. Small, 315 F.3d 1063, 10701

(9th Cir. 2003)(petitioner “may amend his petita to delete unexhausted claims and then anmmd his petition to
include the deleted claims once they have been fully exhausted in the statd .cdeetitioner is reminded that,
although state court doctrines concerning timeliness and procedwaltdeéy limit her success in state court, she
does not need this Court’s leate file a state habeas petition and commence her state court exhaustion preceeding
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