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. Jagjeet S. Bindra et al

United States District Court
Central DBistrict of California

NATALIE GORDON,

Plaintiff,

V.

JAGJEET S. BINDRA; FRANCE A.
CORDOVA; BRADFORD M.
FREEMAN; RONALD L. OLSON;
THOMAS C. SUTTON; PETER J.
TAYLOR; VANESSA C.L. CHANG;
THEODORE F. CRAVER, JR.; LUIS G
NOGALES; RICHARD T.
SCHLOSBERG, IlII;BRETT WHITE;
ROBERT L. ADLER;MARK CLARKE;
WILLIAM J. SCILACCI; BERTRAND A\
VALDMAN; EDISON
INTERNATIONAL, nominal defendant,

Defendants.

. INTRODUCTION
Plaintiff Natalie Gordonis a shareholder of Edison International (“EIX")—
holding company comprised ofvaal wholly owned subsidiges. She contends ths
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EIX caused Energy Mission Energy (“EM¥), one such subsidiary, to p3g
$924 million in dividends and $183 mdh under a tax-sharing payment wh
insolvent—thus throttling EME into bankruptcy.

But this current Motion to Dismiss d®enot concern the merits of thof
decisions. Rather, to take the reins avirayn EIX’s board via this derivative suit
Gordon bears the burden of establishing orrectbr-by-director basis that a majori
of the board was either interested oot independent or that the challeng
transactions were not the product of didr&xercise of business judgment. Aft
considering Gordon’s allegations and thetipa’ arguments, the Court concludes tl
Gordon has failed to satisfyishstandard. She has noffsuently alleged that EME
was insolvent at the time of the divitls and tax-sharing payment sufficient
subject the Individual Defendants to a subsé likelihood of persnal liability or to
show that the payments constitutedufialent transfers. The Court thGRANTS
Defendants’ Motion to Dismis&/ITH LEAVE TO AMEND . (ECF No. 12.)

. FACTUAL BACKGROUND
Gordon challenges EIX’s board’s decisiongh respect to two transaction

(1) issuing $924 million in dividends, and (2) making a $183 million tax-shg
payment.
1. Parties

EIX is a California corporation, holdingompany, and 100-percent owner
Southern California Edison Company (“6¢ and Energy Mission Group (“EMG”)
(Compl. 11 2, 45.) EMG in turn owns 100 percent of Mission Energy Hol
Company (“MEHC”), which ownd.00 percent of EME. |Id. 1 44-45.) EME is itsel
a holding company that is engaged in tharmss of developingcquiring, owning or
leasing, operating, and selling energy capdtdyn independent pradtion facilities.
(Id. 1 43.) EME is therefore an indireatholly owned subsidiary of EIX.Id. T 2.)

! After carefully considering theapers filed in support of and apposition to the Motion, the Coul
deems the matter appropriate fl@cision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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Gordon is a New York citizen.Id. § 19.) She is an EIX shareholder and v
an EIX shareholder at times relevant to this actiod.) (
Defendants Jagjeet S. Bindra, Franke Cordvoa, Bradford M. Freemar

Ronald L. Olson, Thomas Gutton, Peter J. Taylor, Vasga C. L. Chang, Luis G.

Nogales, Richard T. Schlosberg, and BWtiite are directors of both EIX and SC
(Id. 1Y 21-27, 29-31.) Defendant TheodéteCraver is EIX's Chief Executive
Officer, President, and Cheian of the Board. Iq. 11 5, 28.) He is also an SC
director and has served asEBMG director and EIX officer. I¢. § 28.)

Defendant Robert L. Adieis currently an Exedive Vice President ang

General Counsel for EIX and preusly was an EME director.ld{ § 32.) Defendant

Mark Clarke is an EIX Vice President afntroller who formerly worked for botl
EMG and EME. Id. ¥ 33.) Defendant William J. Ba&cci is EIX’s Vice President

Chief Financial Officer, and Treasurerld.(Y 34.) Finally, Defendant Bertrand A.

Valdman serves as EIX’s Senior ViEeesident of Strategic Planningd.( 35.)

2. EIX’s relationship with EME

Until 2012, the EME board consisted tbfee directors: EME’s President ar
EIX’s CFO and General Counselld( Y 47.) The EIX board approves execut
compensation for EME officers, and EME regents itself as dalX subsidiary. Id.
19 49, 51.) EIX and its suldgaries and affiliated congmies (the “Consolidateq
Group”) have also consolidated theimdncial statements for annual reporti
purposes. I¢. 1 51.)

3. EME pays a $924 million dividend to MEHC

Gordon alleges that by the end of 20B8JE was in need of cashld({ 53.)

EME reported on its 2006 Form 10-K thahad $7.25 billion irreported assets and

$4.6 billion in reported liabilities but wassal responsible for about $2.9 billion
additional expenditures favlidwest Generation, LLC—an EME subsidiaryid.] In

its 2007 Form 10-K, EME reported $7.3 billionassets and $5.3 billion in liabilitie$
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though it still was liable for the $2.9 billian Midwest Generation expendituredd.(
155)

In July 2001, MEHC issued $800 milliai 13.50-percent, senior secured notes
that were due in 2008.1d( § 56.) EME was not an obligor on these notdd.) (As
the notes became due, Gordon allegesHEidtcaused EME to pay MEHC dividends
totaling $924 million: $25 million in January 2007 and $899 million in May 2007.
(Id. 1 57-59.) To pay this sum, EME comgptéa private offering of $2.7 billion if
senior notes with sggered due dates.Id( 60.)

At the time, EIX's board consisted dfordova, Freeman, Olson, Suttgn,

—

Nogales, Schlosberg, and Craveld. ] 63.) Gordon contends that EIX was ablg to
carry out the transaction because EME’s baamdsisted of all EIX insiders: Craver,
EIX's CEO; Thomas R. McDaniel, theBlX's CFO; and J.A. Bouknight, Jr., then
EIX's General Counsel.ld. { 62.) She further assertattihe dividends were unfa

-

to EME because it received no considemratirom MECH in exkhange, and EME had
no obligation to pay MEHC's debtsId({ 63.)
4, EME pays EIX a $183 million tax-sharing payment
As part of its integrated financiakporting, the Consolidated Group filed|a
single federal income tax return as praddin their tax-sharing agreementsld. (
1 74.) Under these agreements, the Cladeted Group would use one subsidiary
losses to offset another’'s gain, thresducing the latter’'sax liability. (d.) In
exchange for the tax offset, the subsidmith the gain would make a payment to the
subsidiary with the loss as a fee for the offséd.) (
By 2009, EME was producinget losses which the Consolidated Group used to
offset gains by other EIX subsidiaries such as SAH. {(78.) On September 27,
2012—despite EME’s losses—EIX caused [ENb pay EIX approximately $1838
million as a tax-sharing paymentd.(f 79.) EIX then paithe money to SCE.Id.)
Gordon alleges that there was no vaédson for EME to make this payment|to
EIX. (Id. 11 80, 84.) Rather, she contends Bt used the guise of a tax-sharing
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payment to drain EME of its assdiefore EME filed fo bankruptcy. Id. 1 80.)

Since EME had over $120 million in senion@® set to mature at the end of 2012, it

needed this money to pay those obligationsl. { 84.) Gordon asserts that EIX's

board was well aware of EME’s financial sition at the time of the payment because

it repeatedly discussed EME’s financialapé and forecasts throughout the years

leading up to the tax-sharing paymend. {1 85-88.)

Subsequent to the tax-sharing paymé&itk’s board sent EME a notice stating

that it was terminating the tax-sharing agreents vis-a-vis EME as of December 31,

2012. (d.189.)
5. EME files for bankruptcy

EIX could not make a $97.5 million imst payment due on November 15,

2012. (d. 194.) After the 30-day grace pmtielapsed and EME was supposeq to

pay another $38.1 million intest payment, the comparfiled for bankruptcy on
December 17, 2012.1d()

On January 31, 2013 the bankruptcy court empowered EME’'s Cred
Committee to examine EIX and related partiemder Federal Rule o
Bankruptcy Procedure 2004. Six monthgseda the Credita® Committee moved

before the bankruptcy court for the rightdoe EIX, claiming that it had improperly

drained EME of billions of dollars.Id. 1 99.)

In the face of potential litigation, EDsettled with EME and a majority of

EME’s creditors on February 18, 2014d.( 104.) Under EME’s Chapter 11 Plan

Reorganization, NRG Energy is to purchaBME’s assets for $2.64 billion—an
apparent fire-sale price.ld(  105.) EME’s $1.2 billion ursed tax attributes will be

placed into a trust for the beiteff EME’s existing creditors. I14. § 107.) But undef
the Settlement Agreement, EIX must pay EBIEfeditors 50 percent of the amount

rrtors

of

of

unused tax attributes—or $634 millionld.(f 108—-09.) The Settlement Agreement

also releases the individual defendants from liabilitgl. §{ 113.)
111
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On February 12, 2014, Gordon filed tlisrivative action against the individu
defendants purportedly on behalf of noali defendant EIX, alleging one claim f
breaches of fiduciary duties. (ECF N&) She did not make a demand on EI
board before filing suit. On May 92014, Defendants moved to dismiss f
Complaint under Federal Rule of Civil Procee 12(b)(6). (ECF No. 12.) Gorddg
timely opposed. (ECF No. 16.) That Motismow before the Court for decision.

lll.  LEGAL STANDARD

A court may dismiss a complaint underl®&a2(b)(6) for lack of a cognizabl

legal theory or insufficient facts pleadéal support an otherwise cognizable leg

theory. Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990). T

survive a dismissal motion, a complairted only satisfy the minimal notice pleadi
requirements of Rule 8(a)(2)—a shamd plain statement of the clainPorter v.
Jones 319 F.3d 483, 494 (9th Cir. 2003). Tleetual “allegations must be enough
raise a right to relief abovihe speculative level.”Bell Atl. Corp. v. Twombly550
U.S. 544, 555 (2007). That is, the complaimust “contain sufficient factual matte
accepted as true, to state a claim teefehat is plausible on its face.’Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009).

The determination whether a complaintisaes the plausibility standard is

“context-specific task that requires thevieving court to draw on its judicial

experience and common senseld. at 679. A court is geerally limited to the
pleadings and must construk ‘éactual allegations set fdntin the complaint . . . a
true and . . . in the light most favorable” to the plaintifee v. City of L.A.250 F.3d
668, 688 (9th Cir. 2001). But a court neeat blindly accept conclusory allegation
unwarranted deductions of facdnd unreasonable inferenceSprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001).
V. DISCUSSION
Gordon alleges that it would be futite make a demand on EIX’s board
directors because of a majority of theeditiors face a substantlddelihood of liability
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for causing EME to issue the 2007 divids and for making the $183 million ta
sharing payment. But the Court finds thag $tas failed to establish a majority of t
board’s interestedness, intent to violapplacable law, or bad faith on a director-b
director basis sufficient to overcome the presumption thabahed faithfully obeyed
its fiduciary duties.
A. Demand requirement

Under California law, a “shareholder sewk to vindicate the interests of
corporation through a derivative suit méisst demand action from the corporation
directors or plead with particularity thheasons why such demand would have b
futile.” In re Silicon Graphics Inc. Sec. Litjgl83 F.3d 970, 989 (9th Cir. 1999). T
demand prerequisite is “merely an extensof the business judgment rule, whig

dictates that judicial interference withrporate decision-making should be limited.

Shields v. Singletorl5 Cal. App. 4th 1611, 1619 (Gtpp. 1993) (internal quotatior
marks omitted).

Federal Rule of Civil Procedure 23.1ct@@ites several heightened pleadi
requirements with which a plaintiff seekj to bring a shareholder derivative acti
must comply. One requirement providéisat the plaintiff must “state with
particularity” her efforts to make a denthon the board, or, if she does not mak
demand, “the reasons for not obtaining theoacor not making the effort.” Fed. R
Civ. P. 23.1(b)(3). Rule 23.1's pleadistandards are not simply technical hurdl
rather, a plaintiff must strictly comply witthem in order to “wrest control” of th
issue from the board of director®otter v. Hughes546 F.3d 1051, 1058 (9th Ci
2008). But since Rule 23.1 only sets forth a procedural standard, a federal cou
turn to the state of incorporation’s law to determine the substantive standar
assessing demand futilitysilicon Graphics183 F.3d at 989-90.

California corporations law, incorpating Delaware law, establishes
presumption that directors were faithful to their fiduciary duti&sam ex rel. Marthg
Stewart Living Omnimedia, Inc. v. Stewa845 A.2d 1040, 1048 (Del. 2004

—
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Accordingly, to establish demand futilitthe burden rests on the plaintiff to adduce

facts that “show a reasonable doubt tiiax the directors are disinterested and

independent, and (2) the challenged tratisacvas otherwise the product of a va
exercise of business judgmentQakland Raiders v. Nat'l| Football Leagu@3 Cal.

App. 4th 572, 587 (€ App. 2001) (citingAronson v. Lewis473 A.2d 805, 814 (Del,

1984)). This test in disjunctive, meanitigat the plaintiff need only meet one pro
in order to establish demand futilit¢harter Twp. of ClintorPolice & Fire Ret. Sys
v. Martin, 219 Cal. App. 4th 924, 935 (Ct. App. 2013).

In making the demand-futility inquiry, thelaintiff must apprise the court g
facts specific to each directoPotter, 546 F.3d at 10585hields 15 Cal. App. 4th at

id

—

1622. The court “must be altle determine on a director-by-director basis whether or

not each possesses independence or disintexdstisat he or she may fairly evalua
the challenged transactionBader v. AndersqriL79 Cal. App. 4th &, 790 (Ct. App.
2009). General allegations regarding the directors’ alleged actions and biases
suffice. Id. at 790.
B. $183 million tax-sharing payment

Gordon seeks to establish demand futibty demonstrating that a majority ¢
EIX's board— Bindra, Cérdova, Freeman, Olso8utton, Taylor, Chang, Crave
Nogales, Schlosberg, and White—face sabstantial likelihood of liability for
approving the tax-sharing payment, as dlegas that EME was solvent at the timg
of the payment.

1. Not disinterested or independent

A plaintiff may show a director’s intese by demonstrating “personal benefi
or detriment” to the director resulting from the decisitvartha Stewart845 A.2d at
1049. The test for determining the primégsis upon which to measure the directg
independence is “whether the directorecion is based on the corporate merits
the subject before the boardther than extraneous conerdtions or influences.’ld.
But this is not a bright-line test; ther, independence is a “fact-specil
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determination” that depends on the lityaof the circumstances presented in
particular action.Id.

While a plaintiff may show a detriment to a director to establish a lac
independence, “thenere threat of personal liaiyl for approving a questione
transaction, standing alone, is insufficient&ronson v. Lewis473 A.2d 805, 8185
(Del. 1984),overruled on other grounds grehm v. Eisner746 A.2d 244 (Del.
2000). To preclude disinterestedness, ttlh@saction must “be so egregious on
face that board approval cannot meet tis¢ ¢& business judgmég and a substantig
likelihood of director liability therefore exists.Id.

California law permits a corporation tocinde an exculpation provision in it
articles of incorporation. Cal. Corp. Co8e204(a)(10). But a corporation may n
discharge a director from liability fogmong others, intenti@l misconduct, knowing
violations of law, bad-faith actions, @eceipt of improper personal benefitdd.
When a corporation includes axculpation provision in st articles of incorporation
“a serious threat of liability may only deund to exist if the plaintiff pleads reon-
exculpatedclaim against the directors based on particularized fac@Guttman v.
Huang 823 A.2d 492, 501 (Del. Ch. 2003 re Baxter Int’l, Inc. S’holders Litig.
654 A.2d 1268, 1270 (Del. Ch. 1995).

Defendants included a copy of EIX's thies of Incorporation with their
Motion, which includes a provision exculpadi directors to the fullest extent allowe

by California law? (RJIN Ex. A, at 2.) Defendanipoint out that Gordon has n
alleged any facts showing any involvement by each director in EIX's decisic
cause EME to pay the $183 million tax-shgripayment. They also argue th
Gordon has not established that the paythwas not due anowing under the tax:
sharing agreements. Defendants indi¢ch&t in EME’s 2010 and 2011 Forms 10-
the company forecasted that it was goingriake a tax-allocation payment of up

2 The Court may take judicial notice of arporation’s articlesof incorporation. Coal. for a
Sustainable Delta v. F.E.M.A711 F. Supp. 2d 1152, 1170 n.5 (E.D. Cal. 2086¢ alsd~ed. R.
Evid. 201(b).
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$185 million. They note that inclusion tife tax-sharing paymein the Creditors’
Committee’s draft complaint presented ttoe bankruptcy court does not bolster
Gordon’s allegations, because the Creditorty alleged that directors breached their

fiduciary duties as a result of misinterpng the tax-sharing agreements. Finally,
Defendants reiterate that none of Plaintifilegations take Oendants outside the
scope of the exculpation provision.

Defendants further contend that Gordos hat pleaded any particularized fagts
demonstrating any involvement by the par Individual Defendants in the decision
or otherwise showing that particular diret did not act hondg, in good faith, or
with adequate information.

But Gordon asserts that she “need orlgge particularized facts sufficient to
raise a reasonable doubt whether the Bgadldtision to knowingly cause EME to pay
the Tax Sharing Payment was . . . a frauduteamsfer that is not protected by the
business judgment rule.” (Opp’n 17 (empisaomitted).) She argues that she has
properly alleged the elements of a frawhiltransfer, though she does not bring a
specific claim for fraudulentransfer. Rather, she contends that the $183 million
payment was not, and could not, possibly the product of a valid exercise of
business judgment. Gordon argues thaBh€board minutes confirm that the boayd
had affirmative knowledge regiing EME’s financial condition, including its alleged
insolvency, since the board routinely discussed EME’s financial plans and forgcas
leading up to the tax-sharing paymeninally, Gordon contends that there is ho
guestion that EME was insolvent, becaiiselebts were greater than its assets.

Both parties agree that a parent corporation owes some sort of duty fo tt
subsidiary to not cause it to incur obligatiomkile the subsidiarys insolvent. But
neither party fully establishes where tldaty lies in Delaware law much less |n
California corporation law—the lathat applies to this action.

In fact, the Delaware Chancery Court k&sted that under “settled principles (of
Delaware law, a parent qmration does not owe fiduciaduties to its wholly-owned

10
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subsidiaries or their creditors.Trenwick Am. Litig. Trust v. Ernst & Young, L.L.P.

906 A.2d 168, 191 (Del. Ch. 2006). The cament on to hypothesize that “[a]t mos
one might conceive that the directors offaolly-owned subsidiy owe a duty to the

subsidiary not to take actidrenefiting a parent corporatidghat they know will render

the subsidiary unable to matt legal obligations.”ld. at 203.
While Delaware law mightacognize some sort of dutyved by the directors o

a parent corporation to a sudtiary, there is no indication that California follows thi

rule as well. While not a duty on behalf a parent vis-a-vis a subsidiary, tl
California Court of Appeal has held thamder the current state of California lay
there is no broad, paramount fiduciary duty of due care or loyalty that directors
insolvent corporation owe the corporatiortseditors solely becae of a state o
insolvency.” Berg & Berg Enters., LLC v. Boyl&78 Cal. App. 4th 1020, 1041 (G
App. 2009). One could reasonably conclubdat if a subsidiary owes no fiduciat
duty to its creditors, neither would thereat's directors who are even furth
removed from the subsidiary’s creditdrsBut even if there was a duty owed by t
parent’s directors, it is even more unclear whether such a duty would run |
subsidiary or only to the creditors.

Without EIX’s directors owing EME some af duty not to make it incur al
obligation while insolvent, Gordon cannestablish demandutility based on the
$183 million tax-sharing payment. Furtheince EIX's Articles of Incorporatior
include an exculpation law relieving direct from liability to the extent allowe(
under California Corporations Code senti204(a)(10), Gordon has to establish
simply a violation of fiduciary duties; ragh she must demonsteathat her selecte
majority of the board—Bindra, Cérdova, Erean, Olson, Sutton, Taylor, Chan
111

3 Defendants’ citation t&North American Catholic Educational Programming Foundation, Inc
Gheewalla 930 A.2d 92 (Del. 2007), does not furthiie fiduciary-duty inquiry. That cas
concerned directors’ duties to an insolventpooation—not the duty that a parent compan
directors may owe to a subsidiargee idat 101.
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Craver, Nogales, Schlosberg, and White—edcintentionally, knowingly, or in bad
faith.

Even if the Court were to find th#he EIX board owed EME some fiducial
duty, Gordon still has to adequately pleaadt EME was insolvent at the time th
EME made the tax-sharing pagnt. Gordon simply allegethat “there is no doub

that the Board was intimately familiar witBME’s financial crisis and was being

continuously informed regarding EME’s restturing such that they knew that EM
was insolvent and could not meet its obligations as they came due.” (Compl.
To underlie this insolvency conclusion, s$tates that at the time of the tax-shar
payment, “EME owed interegtayments of $97.5 million duon certain of its seniog
notes on November 15, 2012 and $38nlllion on certain senior notes du
December 15, 2012. $500 million of seniorewivere additionally set to mature
2013.” (Compl. T 84.) But simply alieng that EME had some outstandit
obligations does not establish insolvendthaut knowing what EM’s assets were g
the time of the tax-sharing payment. sgJ EIX's board caused EME to make t
payment on September 27, 2012—but Gordoly speaks of debts due months af
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that date. Indeed, Gordon seems toogmize her pleading deficiency when she

describes the outstanding obligatimmdy as “looming debt problems.ld( 1 85.)
Neither has Gordon alleged on a “directgréirector basis whether or not ea
possesses independence or disinterest swathhth or she may fairly evaluate tf
challenged transaction.”Bader, 179 Cal. App. 4th at 790. Rather, she lumps
Individual Defendants together or silppeferences the “EIX Board.” SeeCompl.
11 79 (“EIX caused EME to pay EIX approximately $183 million in a tax sha
payment . . . ."); 80 (“There was no crddilseason for EIX to cause EME to ma
this payment under the Tax Sharing Agreement.”); 81 (“The Individual Defeng
simply decided to put EIX ahead ®&ME's creditors.”); 84 (“There was n

justification for EME to have made thiéax Sharing Payment since the Tax Sharj

Payment was not required of EME under Tiax Sharing Agreements.”); 85 (“[T]h

12
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Board was well aware of EME’s financigtoblems . . . .”); 86 (“The Board w4

S

particularly knowledgeable that EME couldt meet its notes obligations when they

came due having had numerous discussiegarding EME’s notes debt.”).) Thes
generalized allegations gulude the Court from making findings regarding whet
each director is “interested” asresult of the challenged payment.

2. Not a valid exercise of business judgment

To establish that a board’s decisiras not a valid exercise of busine
judgment, a plaintiff “must plead particulaed facts sufficient to raise (1) a reason
doubt that the action was takkanestly and in good faith ¢2) a reason to doubt thg

the board was adequately infaechin making the decision.In re J.P. Morgan Chase
& Co. S’holder Litig, 906 A.2d 808, 824 (Del. Ch. 2006hternal quotation marks

omitted). A plaintiff may demonstrate failure to act in good faith when, amor
others, “the fiduciary acts with the imtieto violate applicable positive law3tone ex
rel. AmSouth Bancorporation v. Ritfed11 A.2d 362, 369 (Del. 2006) (quotitgre

Walt Disney Co. Derivative Litig.906 A.2d 27, 67 (Del. 2006 Moreover, if a

5e
her

SS

plaintiff fails to establish the firsAronson prong, a presumption arises that the

challenged action was in fact a vaégercise of business judgmemiartin, 219 Cal.
App. 4th at 935.

Gordon argues that EIX directors actedad faith by committing a frauduler
transfer through the $183 million tax-sheyi payment. By ffaudulent transfer,”
Gordon apparently means a violation of tBankruptcy Code, 11 U.S.C. § 548(a)(
That section provides that bankruptcy-estate trustee ynavoid a transfer made ¢

incurred by the debtor within two yeargqurto filing the bankruptcy petition if the

debtor made or incurred the debt “with attument to hinder, day, or defraud” an

It

1

1~4

entity to which the debtor was indebted‘mceived less than a reasonably equivalent

value in exchange for such transfer obligation.” 11 U.S.C. 8§ 548(a)(1
Additionally, the debtor must have beersoivent on the date that the transfer w
made. Id. 8 548(a)(1)(b)(ii)(I). Tk Bankruptcy Code defise‘insolvent” as when

13
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“the sum of such entity’s debts is greateartrall of such entity’property, at a fair
valuation.” 11 U.S.C. § 101(32).

As discussed above, Gordon has notldistaed through her allegations, takir
them all as true, that EME was insolvent at the time of the $183 million tax-sh
payment. The crucial dafer this financial-status inquiry is September 27, 2012—
date that EME transferred the funds—rs#tveral months late This pleading
inadequacy alone is fatal to Gordon’srad-futility argument based on the payme

Once more, at the demand-futility staglee merits underlying the derivativ
suit are not the main issuénstead, Gordon must adequatallege that the director
acted with intent to violat positive law—here, 11 U.S.C.518. It is also unclea
whether § 548 is even properly the subjgica breach-of-fiduciaduty claim. The
section does not set forth a criminal pgnaor civil liability; rather, it simply
empowers a “trustee” to set aside a fraudutesnsfer with no other culpability o
standard of conduct attached.

The Court therefore finds that Gordon Ima¢ established either that a major
of EIX’s board is interested as a resultloé $183 million tax-sharing payment or th
the transaction was not the productofalid exercise of business judgment.
C.  $924 million in dividend payments

Defendants next argue that Gordonllegations that EME did not receive ar
consideration in exchange for the dividgrad/ments ultimately paid to MEHC do n
show that the directors face a substanifikelinood of liability, because that i
necessarily the case in every dividend paghifrom a subsidiary to a parent. T
dividend payment will always benefit the ngieint (the parent) at the expense of 1
payor (the subsidiary).

Defendants also contend that EIX'setitors did not owe EME any fiduciar
duties, because a parent-sulesig relationship only triggs fiduciary duties when thg
subsidiary is insolvent. But they assttat Gordon failed to adequately plead tl
EME was insolvent at the tin@ the dividend payments in 2007. They calculate {
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even after the challenged dividend paytserEME still had almost $2 billion ir
shareholder equity. They argue that ghotential capital expenditures at Midwe
Generation’s lllinois plant were only “estated,” and EME was going to incur the
over a 10-year period from 2008 to 2018 with the bulk of them not until 2(8&e
RJIN Ex. B (EME’s 2007 Form 10-K).)

Individual Defendants also argue that timdend payments cannot serve as
basis for Gordon’s breach claims, be@uhe applicable four-year statute
limitations bars themSeeCal. Civ. Proc. Code § 343.

Lastly, Defendants contend that Gordon did not plead particularized
demonstrating the knowledge or involverha any particular director in EIX’s
decision to cause EME to keathe dividend payments.

Gordon does not heavily argue the stiéfncy of her dividend-based dema
futility allegations. But she againgqares that a majority of EIX’s board-Bindra,
Cordova, Freeman, Olson, Sutton, Taylora@dp Craver, Nogales, Schlosberg, &
White—are interested because they facesubstantial likelihoodof liability for
approving the dividends. She disputes thatdtatute of limitations bars any relian
upon the challenged dividenpgayments, arguing that (farnia’s discovery rule
applies to delay the running of the limitatigreyiod. Gordon contends that it was r
possible for her to know abbefendants’ alleged scherné having EME pay the
dividends until the Creditors’ Committee filgd July 31, 2013 motion seeking to s
EIX and each of the Individual DefendantShe asserts that the 2007 Form 10-K o
informed the public of EME’s financial contin at the time of the dividends but d
not reveal any wrongdoing.

Gordon states that she agrees with lihdividual Defendants that California
“three-year statute of limitations applies ttus action.” (Opp’'n 24.) But in fact
Defendants contend that a four-year statitémitations applies to this actionSee
Cal. Civ. Proc. Code § 348 re Brocade Commc’ns Sys., Inc. Derivative LitglL5
F. Supp. 2d 1018, 1037 (N.D. Cal. 2009) (figdthat California’s four-year statute (¢
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limitations applies to breach-of-fiduciary-dutyachs). In any event, EME issued tl
challenged dividends in 2007—wellymnd either limitations period.

But under the discovery rule, “the stauif limitations does not begin to ru
until the plaintiff either (1) actually discovers the injury andagise or (2) coulg
have discovered the injury and its cause through the exercise of reasonable dili

Angeles Chem. Co. v. Spencer & Jores Cal. App. 4th 112, 120 (Ct. App. 1996);

see also Jolly v. Eli Lilly & Co44 Cal. 3d 118, 1110 (1988).
While Defendants argue that the factstained in Form 10-K put Gordon g

inquiry notice of the directors’ alleged breathe Court is unable to conclude at thi

nascent stage of the litigation (1) what &aGordon should have been aware of
support her fiduciary-duty claims, and (2) attiacts were presented in the Form 1Q
or other public disclosures that wouldvkagiven her that fiormation through a
reasonable investigation. The Court therefakes as true atishpoint only Gordon’s
allegation that she could not, and did rimigi out about the alleged breaches until 1
Creditors’ Committee submitted their draft cdaipt to the bankruptcy court on Ju
31, 2013—thus temporarily saving her dividebased arguments from the statute
limitations.

But Gordon expends so much effort arguthe statute-of-limitations issue thiat

she ignores the elephant in the room:atvithe directors allegedly did wrong
causing EME to make the two dividend paymsen 2007. She cannot establish tl
these amounts were fraudulent transfersheg occurred far outside 8§ 548'’s two-yeg
window before EME filed for bankruptcy. @ion also has not established that EN

was insolvent at the time of the dividend pays. In fact, she states that in EME

2007 Form 10-K—which was necessarifjed in early 2008—EME reporte
$2 billion in assets over its total tigities—far from being insolvent. SeeCompl.
1 55.) She alleges that EMiad senior notes due in 2008t those of course wer
due well after the dividend paymentsSeg id.f 56.) Gordon seemingly admits th
111
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she has not adequately pleaded that EME wsolvent, because she alleges that E
was only on the “brink of insolvency not actually insolvent.” I(l.  64.)

Moreover, Gordon alleges that the dends were “unfair to EME because
received no consideration from MEHC frotinis exchange.” (Compl. 1 63.) Bl
there are several problems with this statement. First, a general notion of “unfai
IS not a relevant criterion for assessingetiier the EIX directors breached thg
fiduciary duties. Second, since Californiaucts do not appear to have addressed
issue, EIX owed no duty to EME or itseditors—especially since Gordon has 1
established any insolvency at the time & tlividend payments. Finally, due again
EIX’s exculpation provision in its Articles dhcorporation, Gordon may not establi
demand futility simply be demoitnating that the directorallegedly breached a duty
Instead, the directors had to have acted infagll or with intentto violate applicable
law. A simple allegation of unfairse standing alone does not overcome
exculpation-provision’s pleading hurdle.

The Court consequently finds that @on has not demonated demand futility,
on the basis of the 2007 dividend payments.

D. Defendants named in the Creditors Committee’s draft complaint
Gordon alleges in her Complaint thahe basis for why Bindra, Corodv

Freeman, Olson, Sutton, Taylor, Changaveér, Nogales, Schlbserg, and White face

a substantial likelihood of liability is begse they were named in the Credito
Committee’s draft complaint. (Compl. § 122(c).)

Defendants argue that Plaintiff in no yvadicates how merely being named |i

a draft complaint somehow subjects themeticular defendastto an additiona
likelihood of liability. They further conted that no additional liability stemmed fro
EIX paying the settlement agreement.

Gordon fails to argue this issue in her Opposition—and for good rei
Defendants are correct that maly being named in a lawsuit establishes noth
What's more, the Creditors’ Committee nevaed its proposed complaint, so th

17

ME

t

Mes

3%
=

the
ot
to

°2)
y

the

i

ASOon

ng.
e




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

directors were never subject to any potential liability. Gordon wholly fails to esta
any basis for demand futility on this ground.
E. Craver and Olson’s independence

Gordon further alleges that Craver'ssgmn as EIX’'s Chairman, President, a
CEO precludes his independence from Chaggales, Taylor, and White, becau
these defendants must approve his cormsgon. Since Craver stands to ed
“millions of dollars in annuiasalary, bonuses, and othmmpensation,” he cannot
independent from these board membef€ompl. | 122(e).) Additionally, Gordon
alleges that since Olson is a partneiMainger, Tolles & Olson—a law firm whicl
represents EIX and therefore receives fees the company—he lacks independer
from the other EIX directors.Id. § 122(f).)

In her Opposition, Gordon states “[i]t Back letter law that with respect t
demand futility purposes, defendant Carvac][as EIX's Chairman, President ar

CEO lacks independente(Opp’'n 20 n.13 (citingin re Goldman Sachs Grp., In¢.

S’holder Litig, No. 5215-VCG, 2011 WL 4826104, *at (Del. Ch. 2011)).) But thig
point is hardly “black letter law.” Tén case Gordon cites for the proposition
unpublished, so it has no binding precdagrvalue. Second, the court doldman
Sachsdid not state that officers who alsanse as directors lack independence a
matter of law. Finally, that case arose undelaware law; Goroh has not attempte
to establish whether officers in similar gams lack independence as a matter
California law.

In fact, published Delaware lawontradicts Gordon’s point. Im re Walt
Disney Company Derivative Litigatiprihe Delaware Chancery Court stated t
“directors do not necessarily lose theability to exercise independent busing
judgment merely by virtue of their ing officers.” 731 A.2d 342, 357 (Del. Ct
1998),reversed in part on other grounds by Brehi6 A.2d 244. Additionally, tg
the extent that Gordon alleges that @ralacks independence due to receiving
salary, the Delaware Suprer@®urt has already held th&uch allegations, withou
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more, do not establish ariyancial interest.” Grobow v. Perqt539 A.2d 180, 188
(Del. 1988), overruled on other grounds by Brehm46 A.2d 244. The Coui
therefore is unable to find that Craveccks independence merely because he
serves as EIX’s President and CEO.

Gordon also does not argue in hgpposition how Olson allegedly lack

independence from the rest of the EIX boangrely because he is a partner
Munger, Tolles & Olson, a law firm that receives “millions of dollars a year]
compensation for legal seces provided to EIX. SeeCompl.  122(f).) There is |
presumption that directors were faithful to their fiduciary dutiésrtha Stewart845
A.2d at 1048, so a terse allegation thaetefore Olson lacks independence from
other directors of EIX” does little tiurther the demand-futility inquiry.
V. CONCLUSION

California law recognizes that a corpbon’s decision-making power repos
soundly in the board’s discretion, limitedlprby the directors’ fiduciary duties o
loyalty and good faithShields 15 Cal. App. 4th at 1619. The business-judgment
precludes a court from reviewing the propyietf a particular board action abse
some basis to believe that extraneous cemnatibns motivated thairectors or that the
directors acted in bad faith. While a shareholder likedGormay be deeply
dissatisfied with the board’'s ultimate decisions, recourse is limited unles
shareholder complies with the exacting dadiéutility requirements. Since Gordo

has failed to uphold mdurden, the CoutRANTS Defendants’ Motion to Dismiss.

(ECF No. 12.) If Gordon may do so withoublating Rule 11(b), she may amend H
Complaint within 14 days consistent with the findings in this Order.

IT IS SO ORDERED.

June 5, 2014

p " e
Y 20
OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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