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8 UNITED STATES DISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA
10
11| KEVIN JEROME HILL, CASE NO. CV 14-1189 JVS (R2)
12 Petitioner,

ORDER TO SHOW CAUSE RE

13 VS. UNTIMELINESS AND JURISDICTION
14| AMY MILLER, Warden,
15 Respondent.
16
17 The Court issues this Order To Sh@ause directed to Petitioner becausg it
18| appears that (1) both claims in this habaetson are untimely and (2) the first claim |is
19| barred as an unauthorized successive challenge to his 2006 sentence.
20
21 |. POSSIBLE UNTIMELINESS
22 A. ApplicableLaw
23 In 1996, Congress enacted the Antitesoriand Effective Death Penalty A¢t
24| (*“AEDPA"), a portion of which establishedame-year statute of limitations for bringing
25| a habeas corpus petition in federal cou8 U.S.C. § 2244(d).In most cases, the¢
26| limitations period commences on the dateetitioner’s conviction became fingbee 28
27 | U.S.C. §2244(d)(1), but for convictions tiheicame final before AEDPA took effect, the
28
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limitation period begins with AEDPA’sffective date of April 24, 1996Milesv. Prunty,
187 F.3d 1104, 1105 (9th Cir. 1999).

The time spent in state court pursuing collateral relief in a timely manr
excludedsee 28 U.S.C. § 2244(d)(2), and the statutonak subject to equitable tolling
Holland v. Florida, 560 U.S. 631, 648, 130 S. Ct. 2549, 177 L. Ed. 2d 130 (2010).

This Court may raissua sponte the question of the statute of limitations b
so long as it gives Petitioner an oppmity to be heard on the mattéterbst v. Cook, 260
F.3d 1039 (9th Cir. 2001).

B. Procedural History
Petitioner indicates that he signee tturrent petition on February 3, 201

From the face of the petition afrdm judicially-noticeable m&rials, the Court discern

as follows:

(@) In 1991 — in the case to whittie Court hereafter refers H8ll | to distinguish it
from later criminal cases — Petitioner enteaenegotiated plea of guilty to charg
of robbery, attempted robbemttempted murder and a firearm-use enhancen
He was sentenced to 20 years in prisBee Pet. § 2. He asserts here that his
bargain included the following spectakm. Although he had committed multip
crimes, the crimes would count as only pnier conviction, fo sentence enhancin
purposes, if Petitioner were to offend again.

(b) He did. In 2006, Petitioner was convicted in Los Angeles County Superior {
of robbery with use of a firearm and begia felon in possession of a firearm. Bas
in part on his prior convictions, he wasignced to 45 years to life in prisofee
Pet. inHill v. Smalls, No. CV 10-3957 (hereaftétill 111, with a short-lived 2009
case serving ahlill 11), § 2; Clerk’s Transcript iHill 11 at 127-28. One of
Petitioner’s two current claims is that the 2006 “Third Strike” sentence violate

1991 plea agreement, in that the judge in 2006 construed the 1991 case as sU
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(d)

(€)

(f)

(9)

multiple sentence-enhancing “strikes” ratliean just one. But as noted belo
Petitioner did not assert such a claim in the trial court or elsewhere until 201,
The California Court of Appeal affirad the 2006 convictiomnd on July 9, 2008
the California Supreme Court dedifurther direct reviewSee Hill 111 Pet. 1 3-4.
Petitioner does not appear to have souwgtttorari in the United States Supren,
Court. His 2006 conviction therefore beaafimal after October 8, 2008, when tf
high court’s 90-day deadline for seekicgtiorari expired. See Sup. CT. R. 13.1.
His one-year limitations period for filing this Court began to run on that date
One week later on October 15, 2008&;jtlmer tolled the statute of limitations b
filing the first of three unsuccessful state habeas petitigseill [11 Pet.  6(a)(5).

The California Supreme Court denied his third petition on June 10, 2@D9|

71 6(c)(5). Petitioner’s limitations perioddmn to run again thereafter with 358 da

remaining. Unless he tolled the stataigain, his limitations period expired %

weeks later, after Friday, June 4, 2010.

On July 2, 2009, Petitiondled a habeas action in ti®urt, which dismissed th
case as unexhausted on May 4, 208& docket in case no. CV 09-4779 JVS (R
(Hill 11).

Twenty-two days later on May 26, 201Retitioner filed another habeas action
this CourtHill 111. (Neither of the prior federal petitiortsill [1 andHill 111, tolled

Petitioner's AEDPA limitations periodDuncan v. Walker, 533 U.S. 167, 181-82
121 S. Ct. 2120, 150 L. Ed. 2d 251 (2001 he Court discussed his dozens
claims at length —although his current excessively-enhanced-sentence claim

among them — before dismissing the action with prejudice on January 17, 2(
OnJune 7, 2012, Petitiondetl a habeas petition in the California Court of Appe
which denied relief on July 11, 201Zee docket inln re Hill, Cal. Ct. App. (2d
Dist.) case no. B241699. The Californiggfeme Court denied a petition for revig
of the foregoing ruling on September 20,12 in case number S204267. (Petitio
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does not mention the 2012 state petition in his current pleading.)
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(h)  Six months passed. ®farch 29, 2013, Petitiondegan another series of three|or
four additional and unsuccessful state habeas petitions, in the trial couft, the

California Court of Appeal and the Calrhia Supreme Court, albeit not in that

order. See Pet. 1 6.

C. Discussion

Both of Petitioner’s two claims appear to be untimely, to different degre¢

Claim 1.

Claim 1 is that Petitioner's 2006 sentence violated his 1991 plea bargain.
Sce Pet. at 6-11. But Petitioner was immedmatalvare, in 2006, of the factual basis for
that claim. Claim 1 thuappears to have become stale in June of 2010. Petitioner’'s

commencement of state habgasceedings thereafter cannot rejuvenate his stale claims.

See Green v. White, 223 F.3d 1001, 1003 (9th Cir. 2000).

Claim 2.

Claim 2 is that Petitioner’'s counsel1@91 was prejudicially ineffective. In

€s.

essence, Petitioner argues that the attoaukysed Petitioner to plead guilty instead |of

advancing to trial. Petitionexplains that he now realizésat, had he understood the Igw

properly, he would have realizélaat he could ndbave been convicted of some or all |of

the crimes to which he pleaded guilty. Tliaim is even moratale than Claim 1

Petitioner was aware in 1991 of the factuaddmafor this claim. His tardiness is not

excused by his possible unawareness, for two decades,lefidhenderpinnings of the
claim. Petitioner’s limitationperiod for this pre-AEDPA claim began running in Apy
1996 and expired in April 1997.
I
I
I
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1. CLAIM ONE APPEARSTO BE
AN UNAUTHORIZED SUCCESSIVE CLAIM
As noted above, in Claim 1, Petition@rgues that his 2006 sentence W
excessively enhanced in violation 06Hi991 plea bargain. Because the Court de
Petitioner’'s prior habeas challenge tes 006 conviction, and because he lag
authorization from the Court of Appeals tile another, the Court appears to la

jurisdiction to entertain Claim 1, vether or not that claim is timely.

A. ApplicableLaw
Section 2244 of Title 28, part of tAatiterrorism and Effective Death Penal

Act, requires that the district court dismiss most successive habeas corpus petitio

(b)(1) A claim presented in second or successive habeas corpus
application under section 2254 that wassgnted in a prior application shall
be dismissed.

(2) A claim presented in a second or successive habeas corpus
application under section 2254 that was prasented in a prior application
shall be dismissed unless —

(A) the applicant shows thtte claim relies on a new rule

of constitutional law, made retroactive to cases on collateral

review by the Supreme Court, that was previously unavailable;

or

(B) (i) the factual predicate for the claim could not have
been discovered previously through the exercise of due
diligence; and

(ii) the facts underlying thelaim, if proven and viewed

in light of the evidence as w&hole, would be sufficient to
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establish by clear and convincing evidence that, but for

-5-



© 00 N oo o B~ w N P

NN R NN N NN R R R R R R R R R R
0o N o o A WO N P O ©O 0O N 0o ON -, O

constitutional error, no reasonalfactfinder would have found

the applicant guilty of the underlying offense.

(3)(A) Before a second or successive application permitted by this
section is filed in the district couthe applicant shall move in the appropriate
court of appeals for an order authangithe district court to consider the

application.

In Felker v. Turpin, 518 U.S. 651, 656-57, 116 S. Ct. 2333, 135 L. Ed. 2d
(1996), the Supreme Court noted that thegwge transferred the screening function
successive petitions from the district court ®¢burt of appeals. This provision has be
held to be jurisdictional; the districbart cannot entertain a successive petition with
prior approval from the Court of Appeal€ooper v. Calderon, 274 F.3d 1270, 1274 (9t
Cir. 2001) seealso Pratt v. United Sates, 129 F.3d 54, 57 (1st Cir. 199 Runezv. United
Sates, 96 F.3d 990, 991 (7th Cir. 1996). The district court therefore either must di
a successive petition for lack of jurisdictionjtanay transfer the action, in the interest
justice, to the court whetbe action properly could have been brought. 28 U.S.C. § 1
Pratt, 129 F.3d at 57.

B. Discussion
Petitioner seeks to circwmant the bar on successipetitions by labeling his
challenge as one targeting his 19%hviction, not his 2006 sentencé&ee Pet.  2(d)
(specifying 1991 conviction as the one “onigvhthe petition is based”). But Petitiong
does not challenge the factauration of his confinement for the 1991 conviction. W

aggrieves him is the excessive enhancemthts sentence for the 2006 crimes. As

states in his brief, “Because tB806 sentence violated the 1991 plea agreement,” he i

entitled to relief. Pet. at (@mphasis added). Perhaps thig’/hy the Ninth Circuit usec
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the following cautious wording in ruling, d@anuary 24, 2014, on ft@®ner’s request (in

the appellate court’'s case number 13-72502)fave to file a second petition here:

The application for authorizatioto file a second or successive 28
U.S.C. § 2254 habeas corpus petition in the district court is denied as
unnecessaryo the extent petitioner is challenging his 1991 convictions
because the record suggests he hadiledta prior habeas petition in the
district court regarding those convictions.

The remainder of the application is denied. Petitioner has not made
a prima facie showing under 28 U.S.C. § 2244(b)(2) . . ..

If petitioner files a habeas petitiontime district court challenging his
1991 convictions, petitioner shall providethstrict court with a copy of this

order.

Ord. of Jan. 24, 2014 (emphasis addedhe italicized portion of the order strong
suggests that Petitioner’s artistry in labeling dot deceive the Court of Appeals. T

“extent” to which Petitioner truly “is challenging his 1991 convictions,” rather tharn

y
ne

his

2006 sentence, is nil for Claim 1. (He clealbes challenge the older convictions in Claim

2.)

Petitioner primarily relies oDBavisv. Woodford, 446 F.3d 957 (9th Cir. 2006
but that case does not help him. Stafford Davis had pleaded guilty to eight robbg
1986. As in Petitioner’'s 1991 plea bargain, om¢ @eDavis’s plea deal specified that tf

ries i

e

1986 conviction(s) would only count ase prior offense for purposes of enhancing the

sentence for any crimes Davis might commaréafter. In 2000, Davis was convicted
new felonies and, like Petiiner, was sentenced asTitrd Striker” by a trial judge whg

counted the 1986 conviction as multiple “strikesther than just one. This Court deni

of

1%
o

habeas relief, but, on this issue, the Ninttt@i reversed. Theppellate court remande
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for resentencing on the 2000 conviction so that Petitioner could obtain the benefit of
1986 plea bargain. But tiizavis court didnot overturn the 1986 conviction as invalid
nor, apparently, did Stafford Davis even pant to target the 1986 convictions. Inste:
Davis appears to have straightforwardlyallenged his 2000 sentence. Petitioner
contrast, pointedly labels his current actsra challenge to h1©991 conviction — perhap

because he knew he has already litigatedbadmchallenge to his 2006 conviction and \

unlikely to win authorization for a second suwadtallenge. The bottom line is that Claim

1 appears to present an unauthorized successive habeas challenge to the 2006 ju

1. CONCLUSION

For the foregoing reasons, the C@RDERS Petitioner TO SHOW CAUS
in writing why this action shouldot be dismissed as beingrte, in whole or in part
(1) by the statute of limitations and/or (2), as to Claim 1, as an unauthorized suc
challenge to the already-&lhenged 2006 Judgment. Petitiosiall file his response na
later than 30 days from the filing date of this Order.

If Petitioner does not file @sponse within the time allowed, the action
be dismissed for the reasons discusdsalve and/or for failure to prosecute.

DATED: February 25, 2014

[ (
RALPH ZAREFSKY
UNITED STATES DISTRICT JUDGE
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