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United States District Court
Central District of California

INTERSOURCE OEM, INC,,
Plaintiff,
V.
SV SOUND, LLC; SPECIALITY
TECHNOLOGIES, LIC; TOM JACOBY;
JAMES OBERSTADT; RONALD
STIMSTON; GARY YACOUBIAN;
Corporations 1-10; Limitied Liability
Companies A-Z; and DOES 1-10,
inclusive,
Defendants.

. INTRODUCTION
Defendants SV Sound, LL@nd James Oberstadt move to dismiss this ag
on several grounds, including improper seeyilack of personal jurisdiction ove
(ECF No. 28.
Plaintiff Intersource OEM, Inc. and SV Salidid business together for nearly se\

Oberstadt, improper venue for Oberstadtd insufficient pleading.

years.

transfer its assets to avaad$298,894.08 debt owed toténsource. For the reasol

The dispute here arises outSyf Sound’s alleged attgts to fraudulently

Dog.

Case No. 2:14-cv-01219-ODW/(SSx)

ORDER DENYING DEFENDANTS
SV SOUND, LLC AND JAMES
OBERSTADT'S MOTION TO
DISMISS [28]
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discussed below, the ColDENIES Defendants SV Sound a@berstadt’s Motion to
Dismiss in its entirety. (ECF No. 28.)
.  FACTUAL BACKGROUND

On February 18, 2014, Intersource filedtsalleging (1) breach of contrac
(2) breach of the covenant of good faith dad dealing, (3) recovery of price G
goods following acceptance and failure to payd (4) set aside of fraudulent trans
under California Civil Code sections 344239.05, and 3439.07. (& No. 1.) This
Court’s subject-matter jurisdiction Imsed on diversity under 28 U.S.C. § 1332.

Intersource’s claims arise from SV (8uwl's alleged breach of contract f
failure to pay for delivered goods. (Compl. I 14.) Intersource is in the busing
obtaining materials and parts to mudacture an array of goods.ld(f 15.) SVS
Sound designs, engineers, produces, mar&atssells consumer audio productkd. (
1 16.) Intersource and SV Sound did bess together from August 16, 2004, throu
May 23, 2011. 1@. 1 17.) SV Sound would place orders with Intersource by sen
written purchase ordersld(  18.) Intersource then apted the orders and maile
SV Sound the goods.ld¢ § 19.) According to th€omplaint, SV Sound currentl
owes $298,894.08 plus interesidacosts for unpaid ordersld( 21.)

On May 10, 2011, Defendant Spdtyalechnologies was formed.Id(  23.)
SV Sound’s assets were then sold to SyciTechnologies on approximate
May 26, 2011, with Specialffechnologies incurring no ldity for debts owed. I¢l.
1 22.) According to Intersource, Spdtyialrechnologies and SV Sound are one &
the same, and Specialty Technologies wasetdar the sole purge of shielding SV,
Sound’s assets from Intersourced. (I 24-27.) Intersource alleges that the tran
of SV Sound’s assets was done by thaividual Defendants Wfully, fraudulently,
and with knowledge of the moypewed to Intersource.ld. 1 22—-23.)
111

! After carefully considering theapers filed in support of and apposition to the Motion, the Coul
deems the matter appropriate fl@cision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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Defendants Tom Jacoby and Gary ¥abian were allegedly agents
Specialty Technologies as well as officarsd owners at the time that SV Soun
assets were transferredd.(f 8.) Defendants and Stimpson allegedly acted as af
of SV Sound in the transfer and were also owners and officers of SV Sddnfl.9()

Df
1's
jent:

Intersource alleges that all Defendants completely controlled the corporate entities a

intermingled their assets togetheistot the convenience of Defendantd. ] 26.)

Intersource voluntarily dismissed Jacdbym this action on March 12, 2014.

(ECF No. 9.) Specialty TechnologieadaYacoubian answered the Complaint
April 2, 2014. (ECF No. 23.) The instaMotion to Dismiss wa filed by SV Sound
and Oberstadt on May 9, 2014. (ECF.I8.) Intersource timely opposed, and {
matter is now before th@éourt for decision.

lll.  DISCUSSION
A. Improper Service on SV Sound

SV Sound first moves to dismissethComplaint under Rule 12(b)(5) fq
improper service. SV Sountbntends that Intersourcerved an individual name
Dan Marks who has not beemployed by SV Sound sin@®11. (Mot. 5:6-7.) But
Intersource argues that service was maidthe business address used by SV Sg
and upon Marks who haabparent authority to accept service. (Opp’n 8:6-19.)
addition, Intersource contends that SV Sotaited to discuss the substance of tl
Motion in accordance with Loc&ule 7-3, and that Intevarce could have remedieg
any deficiency in service without the need to resort to motion practideat 6.) On
May 27, 2014—after this Motion was filedrtersource sent a copy of the Summg
and Complaint by certified mail, return regerequested, to SV Sound’s agent |
service of process in @h (Cohen Decl. 1 5.)

A federal court lacks pavsal jurisdiction over a defendgif that defendant ha
not been served according to federal lawavelers Cas. & Sur. Co. of Am.
Brenneke 551 F.3d 1132, 1135 (9th Cir. 2009). Seevion a defendant may K
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effectuated, among other ways, in accordanith state law in the state where ti
district court is located or ¢hstate where servicensade. Fed. R. Civ. P. 4(e)(2).

The Court finds that it need not adssethe propriety of service on SV Sou
via Marks, because Intersource’s second attengpervice was proper. SV Sound i
limited-liability company. Under Califoia law, service on a limited-liability
company can be effected by serving the perdesignated as its agent for service
process. Cal. Corp. Code 8§ 17701.16. Out-of-state defendzayt be served b
sending a copy of the summons and complayntertified mail with a return receip
Cal. Civ. Proc. Code § 415.40. Intersmris second attempt at service on May
2014, complied with these qeirements. Therefore, SV Sound’s improper-sery
argument is now moot, and the MotiorDENIED on this ground.
B.  Personaldurisdiction Over Oberstadt

Next, Oberstadt moves to dismisse tiComplaint against him for lack d
personal jurisdiction. Oberstadt argues thatfiduciary-shield doctrine prevents hi
from being subject to personal jurisdictiorsbd on the actions of SV Sound. On{
other hand, Intersource argues that Oberstadt is subject to personal juris
because he acted willfully and fraudulentlytiansferring the assets of SV Sound
Specialty Technologies to avoid the debteowo Intersource. The Court finds th;
based on the allegations in the Complabterstadt is not protected by the fiducial
shield doctrine and is subject to personal jurisdiction in California.

1. Legal Standard

A defendant may move to dismiss a chsdack of persongurisdiction under
Federal Rule of Civil Procedure 12(b)(2 The plaintiff bears the burden ¢
demonstrating that jurisdiction existeove v. Assoc. Newspapers | #il1 F.3d 601,
608 (9th Cir. 2010). But when a district court acts on a defendant’s motion to d
without holding an evidentiary hearing.etiplaintiff must only make a prima fac
showing of jurisdictional facts twithstand the motion to dismisdDoe v. Unocal
111
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Corp, 248 F.3d 915, 92@th Cir. 2001). Moreover, theghtiff's version of facts is
taken as true and conflicts between thesfaatist be resolved in plaintiff’'s favord.
District courts have the power to exeipersonal jurisdiction to the extent
the law of the state in which they sit. Fed. R. Civ. P. 4(k)(1)P®navision Int'l,
L.P. v. Toeppenl4l F.3d 1316, 1320 (9th Cid988). California’s long-arm
jurisdictional statute is coextensive withdéral due-process requimments. Cal. Civ.

Proc. Code 8§ 410.1®Roth v. Garcia Marquez942 F.2d 617, 620 (9th Cir. 1991).

The Due Process Clauses of the Fifth &wdirteenth Amendments require that
defendant “have certain minimum contactghwjthe forum stat] such that theg

maintenance of the suit does not offend tradail notions of faiplay and substantiall

justice.” Int'l Shoe Co. v. Wash., Office Bhemployment Comp. & PlacemgeB26
U.S. 310, 316 (1945).

Using the “minimum contacts” analysis court may obtain either gener
jurisdiction or specific jurisdiion over a nonresident defendaminocal Corp, 248
F.3d at 923. A court has general ggliction when the dendant engages il
“continuous and systematic Eral business contacts . that approximate physica
presence in the forum stateSchwarzenegger v. Fred Martin Motor C874 F.3d
797, 801 (9th Cir. 2004) (internal quotationsrksaomitted). For specific jurisdiction
the Ninth Circuit has expounded a three-past: (1) the defendant must purposefu
avail himself of the benefits and protectionisthe forum state(2) the claim must
arise out of, or be related to, the defenaftrum-based activity; and (3) exercise
jurisdiction must comport with fair play and substantial justiSehwarzeneggeB74
F.3d at 802see also Burger King Corp. v. Rudzew#zl U.S. 462, 472 (1985).

2. Analysis

Oberstadt contends that he cannot daébject to personal jurisdiction i
California based on his actions as a directoofficer of SV Sound, because he W
acting in a corporate capacity. (Mot. 7:14}16le further argues that he has no t
to the state of California, owns no propdmgre, and has not even visited California
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the last ten years. Id, at 7:12-13.) But Intersource points to allegations in
Complaint to argue that Oberstadt is subjegbersonal jurisdiction because he ac
fraudulently and is liable in andividual capacity. (Opp’'n 9:18-10:2.)

The fiduciary-shield doctrine is a judadiy created principle that precludes t
exercise of personal jurisdiction over nomdesit corporate agentgho are acting in
the forum state in their l® as corporate agent®avis v. Metro Prods., Inc885 F.2d
515, 521 (9th Cir. 1989). Consequently, flaet that a corporation is subject
personal jurisdiction does natecessarily mean that the corporation’s nonresig
officers, directors, agentand employees are as welColt Studio, Inc. v. Badpupp
Enter, 75 F. Supp. 2d 1104, 1111 (C.D. Cal. 1998ut the corporate form may
ignored (1) where the corporation is the ggamalter ego of the individual defendar
Flynn Distrib. Co. v. Harvey734 F.2d 1389, 1393 (9th Cit984), or (2) where 4
corporate officer or director #&orizes, directs, or participates in tortious condt

Transgo, Inc. v. Ajac Transmission Parts Coif68 F.2d 1001, 1021 (9th Cir. 1985).

In the Complaint, Intersource allegeattil®berstadt was not only an owner 3
officer of SV Sound at the tienthat the transfer of asseo Specialty Technologie

took place, but also that Oberstadt wasspeally involved in the transfer of the

assets. (Compl. T 22 (“Oberstadt . . . willfand with krowledge of moneys owed t
Plaintiff, entered into andold SVS’'s assets to Spdtya. . . .”).) Moreover,
Intersource alleges that Defendants, includiiggrstadt, intermingled their assets g
failed to maintain the parateness of the cor@be entities involved. Id. § 26.) The
Court finds these allegations sufficientoercome the fiduciary-shield doctrine.
Turning to the Ninth Circuit’s three-passt for specific jurisdiction, the Cou
finds that Oberstadt's purposefully availed himself of the forum state becaug
alleged actions were targetatidefrauding Intersource—&alifornia corporation with
a principle place of business California. Intersource’s claims arise out of tf
allegedly fraudulent contact. In additio@pberstadt offers little to no evidence
argument to support a finding that the of personal jurisdiction in Californi
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runs afoul of traditional notions ofifgplay and substantial justicesSee World-Wide
Volkswagen Corp. v. Woodsefd4 U.S. 286, 292 (1980) (articulating five factg
courts should consider). Oberstadt thuks feo meet his burden on the third part
the specific-jurisdiction test.See Mavrix Photo, Inc. v. Brand Techs., Jitel7 F.3d
1218, 1228 (9th Cir. 2011) (holding that therden shifts to the moving party to shq
that the exercise of personal jurisdictimould not be reasonable once the first t
prongs of the test are met).

For these reasons, the MotionD&ENIED on the basis that this Court lac
personal jurisdiction over Oberstadt.

C. Improper Venue

Oberstadt also moves to dismiss basadmproper venue, arguing that he
not domiciled in California and that a submtal part of the events in the Complai
did not take place in California. (Mot.1®-23.) But the Court finds that Oberstad
arguments are unavailing.

Venue is proper in a judicial district wie a substantial part of the events
omissions giving raise to the claim occ@8 U.S.C. § 1391(b)(2). A substantial ps
of the events may include the districtwmich the plaintiff suffered the harnmMyers
v. Bennett Law Office238 F.3d 1068, 1076 (9th CR0O01). Here, Intersource is
California corporation with its principatommercial offices located in California-
specifically within the Central District of Geornia. (Compl. § 1.) Thus, the harm
alleges to have suffered khe fraudulent transfer ofissets from SV Sound t
Specialty Technologies was suffered in the Central District of Califo
Accordingly, the CourDENIES the Motion based on improper venue.

D. Failure to State a Claim

Finally, SV Sound and Oberstadt movediemiss for failure to state a clain
arguing that the Complaint i&ague and conclusory and faits satisfy the heightene
fraud pleading standard.
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1. LegalStandard

A court may dismiss a complaint underl®ad2(b)(6) for lack of a cognizable
legal theory or insufficient facts pleadéa support an otherwise cognizable legal
theory. Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990). To
survive a dismissal motion, a complairted only satisfy the minimal notice pleading
requirements of Rule 8(a)(2)—a shamd plain statement of the clainPorter v.
Jones 319 F.3d 483, 494 (9th Cir. 2003). Tleetual “allegations must be enough|to
raise a right to relief abovihe speculative level.”Bell Atl. Corp. v. Twombly550
U.S. 544, 555 (2007). That is, the compilammust “contain sufficient factual mattey,
accepted as true, to state a claim teefehat is plausible on its face.’Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009).

The determination whether a complaintifaes the plausibility standard is |a
“context-specific task that requires theviesving court to draw on its judicial
experience and common senseld. at 679. A court is geerally limited to the
pleadings and must construk ‘éactual allegations set fdntin the complaint . . . a
true and . . . in the light most favorable” to the plaintifee v. City of L.A.250 F.3d
668, 688 (9th Cir. 2001). But a court neeat blindly accept conclusory allegations,
unwarranted deductions of facdnd unreasonable inferenceSprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001).

UJ

Fraud pleadings are subject to an elevated standard, requiring a party tq “ste

with particularity the circumstaes constituting fraud or mistake.’Fed. R. Civ.
P. 9(b). “Particularity” means that frawadlegations must be accompanied by “the
who, what, when, where, and hbwaf the misconduct chargedvess v. Ciba-Geigy
Corp.USA 317 F.3d 1097, 1103-06 (9th Cir. 2003Allegations under Rule 9(b)
must be stated with “specificity includiren account of the time, place, and specific
content of the false representations adl we the identities of the parties to the
misrepresentations.” Swartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 2007).
Accordingly, when suing more than odefendant, a plaintiff cannot “merely lump

N
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multiple defendants together” brather must differentiate the allegations and “inform

each defendant separately of the allegations surrourniénglleged participation ir
the fraud.”ld. at 764—-65.

2. Analysis

SV Sound and Oberstadt’s focus themguanents on Intersource’s fourth clai
to set aside fraudulent transfer under Catif@rCivil Code sections 3440 and 3449.
as well as Intersourceadter-ego allegations.

California Civil Code section 3440(a) reads in pertinent part:

[E]very transfer of personal propentyade by a person having at the time

the possession of the property, amat accompanied by an immediate

delivery followed by an actual and dorued change of possession of the
property, is void as against thwansferor's creditors (secured or

unsecured) at the time of the transfer . . . .

Here, SV Sound and Oberstadt argue thatgotece has failed to state a claim ung
section 3440 because the allegations merely parrot the language of the statu
Intersource has failed to idefytithe property delivered, ¢hproperty that remained i
SV Sound’s possession, the timeframetloé delay in delivey, and the person
responsible for the failed delivery. (Mot. 10.)

But the Court finds that the allegatiansthe Complaint arsufficient to state g
claim under section 3440. Intersource idessifthe subject property as all of tl
assets of SV Sound. (Compl. | 22.ntersource also alleges that Specia
Technologies and SV Sound contad to operate as one after the alleged transfer
that the separateness of thdites was never maintainedId( 26.) Furthermore
Intersource identifies all of the individuBlefendants as the persons responsible
intermingling assets andiliag to observe the separatss of the two entities.ld()
The timeframe of the delay in delivery &so identified as beginning on May 2
2011. (d. Y 22.) Intersource properly states a claim under section 3440.
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California Civil Code section 3439.05 reads as follows:
A transfer made or obligation incuddy a debtor is fraudulent as to a
creditor whose claim arose before thensfer was made or the obligation
was incurred if the debtor made ttransfer or incurred the obligation
without receiving a reasonably equivalent value in exchange for the
transfer or obligation and the debtaas insolvent at that time or the
debtor became insolvent as a tesfithe transfer or obligation.

SV Sound and Oberstadt contend thatrbdarce has failed to state a claim une

ler

section 3439.05 for many of the same reasmsection 3440, thus the Court finds

their arguments unavailing on these groundSV Sound and Oberstadt also arg
that Intersource has failed &lege SV Sound’s insolvey as required under sectid
3439.05. But the Court disagreesntersource does alledghat the transfer of SV

Sound’s assets to Specialfgchnologies was done in attempt to make SV Sound

insolvent. (Compl. I 24.) ThereforegetiCourt finds that Intersource has prope
alleged a claim undesection 3439.05.

To the extent that SV Sound and Gitadt contend that the allegations ung
sections 3440 and 3439.@4l to meet the particularityequirements under Rule 9(b
the Court is similarly unpersuaded. eThallegations in the Complaint are n
particularly detailed, but the allegedtians of Defendants are not particular
complex. Intersource alleges the whahat, when, where, why, and how of ti
transfer of assets from SV Sound to Spécidechnologies. That is all that |
required under Rule 9(b).

With respect to the alter-ego allegatip8% Sound and Oberstadt argue that
allegations are merely conclusory and tailspecifically identify whose assets we
intermingled and how the assets werermiagled. (Mot. 11-13.) But the Court
satisfied that the allegations in the Compiataken as a whole, are sufficient
withstand this Motion to Dismiss the alter-ego allegations. Intersource allege
Oberstadt is the alter ego of SV Sound ementionally transferr@ SV Sound’s asset
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to Specialty Technologies in order to make SV Sound appear insolvent to cre
(Compl. T 24.) Intersource also alleges fBherstadt as well as the other individd
Defendants had control over SV SounadaSpecialty Technologies and failed
observe the separatenesdhw business entitiesId( 11 26—29.) At this stage of th
litigation, Intersource is not required f@rove its case—only to make sufficie
allegations to put Defendants on notice & thaims. The Court is satisfied that t
allegations meet this requirement.
V. CONCLUSION

For the reasons discussed above, the CMENIES SV Sound and Oberstadt
Motion to Dismiss in its entirety. (ECRo. 28.) SV Sound and Oberstadt sh
answer the Complaint within 14 days of the date of this Order.

In addition, the Court is aware of the related caseSWf Sound, LLC v|

Intersource OEM, In¢.No. 14-cv-01219-ODW(SSx), thavas transferred to thi
Court from the Northern District of Ohio. transferring the case, the district court
Ohio found that SV Sound’s claims weaetually compulsory counterclaims to th
action. Accordingly, in answering the @plaint here, SV Souhis advised of thg
requirements of Federal Rule of @ivProcedure 13 regarding compulso
counterclaims. Instead of two actionsatthwill necessarily be consolidated, a
compulsory counterclaims may be brotuigh this action and the related ca
voluntarily dismissed without prejudice.
IT IS SO ORDERED.

July 11, 2014

p - Fed
Y 207
OTIS D. WR’I’GHT, [
UNITED STATES DISTRICT JUDGE
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