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-v- Sarodjiny Carlwig Dod.

United States District Court
Central DBistrict of California

INREA.L.C. and E.R.S.C,,
ANDREAS CARLWIG, Case No. 2:14-cv-1506-ODW(SHx)
Petitioner, ORDER GRANTING PETITION
V. FOR RETURN OF CHILDREN TO
SARODJINY CARLWIG, SWEDEN [1, 3]
Respondent.

|. INTRODUCTION
Before the Court is a discrete areaimternational law that presents a rg
instance where a federal district court mustitigoes into the waters of family lay

Petitioner Andreas Carlwig is seeking theedited return of his two minor children

to Sweden pursuant to th@onvention on the Civil Aspestof International Child
Abduction, done at the Hague on Octolib, 1980 (the “Convention”), and if

implementing legislation, the Interti@nal Child Abduction Remedies Ad

(“ICARA"), 42 U.S.C. 88 11601-11. Respond&drodijiny Carlwig is the children’
mother and the wife of Petitioner. Shecigrently in Los Angeles with the couple
two children. While the Court must makeforay into family law to adjudicate th
Petition, the Court notes that this is nathald custody proceeding. The Court’s rg

is limited to determining wherchild custody proceedingsauld be held—the U.S. or
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Sweden. For the reasonssalissed below, the CouBRANTS the Petition and
ORDERS the return of A.L.C. and E.R.S.@o Sweden for custody proceeding
(ECF Nos. 1, 3.)
. PROCEDURAL HISTORY
On February 27, 2014, Petitioner André&@arlwig (“Father”) filed a Verified
Petition for Return of Children to Swedender the Convention(ECF No. 1, 3}
The Petition was assigned to this CourtMarch 7, 2014. Rspondent Sarodjiny
Carlwig (“Mother”) was served with thBetition on March 13, 2014. She chose
proceed in this matter unrepresented by legal counsel.

Mother filed a Response and Motion@ismiss or Stay the Petition on Marg

27, 2014. (ECF No. 20.) On April 4, 201Eather filed a Reply as well as separ
responses to the affirmative defenses Btudions. (ECF Nos. 24, 25, 26.) Mothq
then filed an additional sponse titled Supplement (sidgclaration of Respondent i
Opposition to the Petitioner on Ap8, 2014. (ECF No. 35.)

On April 11, 2014, the Court held an all-day hearing on the Petition
Mother’s affirmative defenses. Havingready thoroughly reviewed the partig
filings, the Court instructed the parties the hearing to limit testimony to certa
issues: the children’s habitual residencel ahe affirmative defenses available
Mother. Both Mother and Father testified at the hearing, and the parties c3

handful of additional withesses. The Coatso accepted additional exhibits into

evidence. The Court’s analysis and factual fings are based on all of the filings a
exhibits in this case as well as thsti@ony at the April 11, 2014 hearing.

111

111

! The Verified Petition was incorrectly docketed thg clerk as an application for appointment
guardian ad litem, but the Petition was propélgd and date stamped on February 27, 2014.

? Father's additional exhibits are cited in this Grds “Hrg. Ex. #.” Mother’s hearing exhibits we
largely identical to the exhibits in her RespansBut Mother also submitted a packet entitl
“Affirmative Defenses” at the hearing. To the extdvat documents in the packet are different ol
addition to exhibits in the Response, the Caiies to the “Packet” and a page number.
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lll.  FACTUAL BACKGROUND AND FINDINGS
Father and Mother married in Las Vegdlevada, on November 1, 200
(Pet. 5:10, Ex. 3.) Father is a citizenSweden. (Pet. 5:4-6.Mother was born in

7.

India and is a citizen of both the U.SidaFrance. (Pet. 5:7-8.) Throughout their

marriage, the family’s residence has beegdly dictated by Father’s job assignmen

Shortly after their wedding, the couple moved Dubai, United Arab Emirates.

(Pet. 5:20-24.) Their first child, A.C., was born in Dubai in 2008Id() A.L.C.isa
citizen of both the U.S. and Swedemhd.
A.  The Family’s Move to Sweden

In September 2011, Father’'s employerseld its operations in the U.A.E., al
he was given a new assignment in Swed@?et. 6:1-8.) Fathexommuted betweer
Stockholm, Sweden and Dubai for the next three monthsd) (He testified at the
hearing that he was able to visit his waied A.L.C. in Dubai esry third weekend.

In January 2012, the entire famifglocated to Stockholm.Id)) Father and
A.L.C. left first for Sweden, wite Mother remained in Dubao finish the last part of
the move. Id.) Mother contends that she wasded to move to Sweden and on
agreed to a six-month trial period. (Re$dl.) In her Response and at the hear
Mother went into great databout her residency status Sweden antiow the move
to Sweden interrupted previopi&ns to move to the U.SSgg, eg., id. { 11.) But the
Court finds most of Mother’s testimony redang the move to Sweden irrelevant
the Petition and her affirmativdefenses. Ultimately, Moén acquiesced to the moy
and lived in Sweden with Father and A.L.C. for about thirteen months.

While living in Sweden, A.L.C. stadepreschool and begamaking friends.

(Pet. 6:9-15.) Father’s relatis also live in Swedemd A.L.C. was able to spend

time with his relatives including his @ndparents, auntsand cousins. I1d.)

Photographs of A.L.C. with his family iBweden as well as a video were introdu¢

into evidence at thedaring. (Pet. Hrg. Exs. 25, 494.L.C. also took part in severa
extracurricular activities in Sweden incladi swimming, taekwondo, and socct

ts.
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(Pet. 6:16-19.) At the hearing, Father tedlifieat he helped coach A.L.C. in socc
Father also helped take A.L.C.d4ohool and picked him up afterschoald.)

When the family moved to Swedan 2012, they moved into a rentg
apartment. The lease was for nine morthd was later extendeh additional three
months. (Pet. Hrg. Ex. 3.) Father waraployed in Sweden and is still employed
the same company he worked for in Dubaother was not employed while th

family lived in Sweden. Mother admits they left no belongings behind in Dubai.

(Resp. 112))

In September 2012, while living in Sweden, Mother learned that she
pregnant with the couple’s second child-RES.C. (Pet. 6:20-26.) The partiq
stories conflict with respect to how they welcomed the news of Mother’s pregn
But Father has submitted correspondebesveen the couple from the fall of 20]
suggesting that the couple’s marriage was good place and that they were hay
about the pregnancySde, e.g., Pet. Hrg. Exs. 8-10.)

B.  Mother’s Departure to Los Angeles

Father testified at the hearing that Matliirst raised the possibility of travelinF
I

to Los Angeles in November 2012 for the pugpo$ giving birth to E.R.S.C. By al
accounts, Mother’s pregnancy with E.R.Swas a difficult one. The reason she ga
Father for wanting to give birth in Los gales was to be clego her friends—whomn
she refers to as “family’—and because the birth of A.L.C. in Dubai was a
experience. Jee, e.g., Pet. 6:27-7:3.) Father ultimately agreed to the trip, but ad
he had reservations partiadly with the idea of A.L.C. going with Mother while H
had to remain in Sweden for workld(at 7:4-9.) Father purchased roundtrip tick
from Stockholm, Sweden to Los Angeles fortller and A.L.C., with a departure da
of January 16, 2013, and a return daftS&eptember 4, 2013. (Pet. Ex. 4.)

Right before the scheduled departuréeddMother visited a doctor in Swedsg
and learned that she had a low platetaint. (Pet. 7:15-19.) Concerned about
health, the trip to Los Angeles was cancelletd.) ( But Mother later changed hg

er.
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mind and a new flight to Los Angeless booked for herself and A.L.Cld(at 8:13—
9:2.) They left for Los Angeles on Felary 27, 2013, while Raer remained in
Sweden. I@. at 9:3-12.) Both Mother and Fatheaimit to the existence of a not
written by Father, consenting to the trip Los Angeles. A handwritten notg
apparently signed by Father, was submitted byheioin her Respons€Resp. Ex. 6.)

The note only states that Father consembeMother taking A.L.C. to Los Angeles

(Id.) The note is silent as to the trip’s purpose or duratitth) Father maintains thg
the note is either a forgery or an earlieaftiof the note. (ECF No. 24 at 4:6-1(
Father states that the final draft included thattrip was to be only four to six montt

t
)

NS

in duration—enough time for Mother to giveathiand recuperate. Father’s contention

that the trip was only temporary is congmtevith the round-trip tickets that wer
initially purchased for Mother and A.L.CSde Pet. Ex. 4.)

The Court notes that Mother tdied and submitted various notes a
correspondence to demonstrate that théiggahad discussed moving to the U.S.
various points during their marriageSe¢, e.g., Resp. { 18, Exs. 1, 7.) But none
Mother’s submissions indicate that the tfe reached an agreement to move to
Angeles—or anywhere in the U.S.—in February 2013.

C. The Time Spentin Los Angeles

Once Mother and A.L.C. arrived in Lésgeles, Father attepted to regularly
communicate with A.L.C. At the hearing, thar testified that the parties tried
arrange a regular time fok@e calls, taking into account the time difference betw
Los Angeles and Sweden.

In May 2013, E.R.S.C. was born in Losdeles. Father made arrangements
take time off from work and travel thos Angeles for the hbih, though Mother

% The Court notes that around the time that Mottheparted for Los Angeles with A.L.C. an
through August 2013, Father was working on a project that could have sent him back to the
(Resp. Exs. 7, 8.) If the projeganned out, there are emails artder correspondence that indicg
Father’s intention that Mother and the children join him in the U.AIR) But a job in the U.A.E.
never came to fruition. (Pet. 11:21-26.)
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ultimately asked him to stay away. (Pe22:10:3.) But Father did visit Los Angelg
to see A.L.C. and E.R.S.C. in June and &il2013. (Pet. 10:20-25.) Father stay
with Mother and the children in a temporary apartmemdl.) (During the visit, the
family took a trip to Carlsbad, California, and Father testified that he and A
visited LegoLand together.S#e Pet. Hrg. Ex. 12.) Howeveather had to return t¢
work in Sweden at the end of July. IretRetition, Father states that he sugges
bringing A.L.C. back with him, but wheiMother refused, he went home alo
because the agreed-upon six months in Los ksdead not passed. (P£1:12-20.)
The Court finds that through at leastigust 2013, Mother sent Father mixg

signals with regard to their relationshipdaeven her intentions about remainingy|i

Los Angeles. For example, Father peoéd a Skype messagrom Mother dated
August 1, 2013, which was sent the day Eatieturned to Sweden from visiting Lg
Angeles. (Pet. Hrg. Ex. 13.In the message, Motherses an intimate tone an

suggests that the parties redtet while Father was visiting. (Id.) But at the same

time that Father was in IsoAngeles, Mother was atipting to have A.L.C.'s
residency status altered in Sweden waithFather’s permission or knowledgeSed,
e.g., Pet. 12:4-12, Exs. 10, )1 Father only learned ofother’s attempts afte
receiving a letter from the Swedish TaxtAority when he returned homeld,)

In August and September 2013, Mothand Father attempted to reach
resolution on where the family should livBut no resolution was reached, and Fat
never agreed to Mother remaining in Lasgkles with the childrenA potential move
to the U.S.—specifically New York City—wadiscussed, but in a series of emailg
was clear that any move tioe U.S. was conditional and thithe parties never reachg
an agreement on the condition$Seq Resp. Ex. 9.) Father was only willing to mo
to the U.S. if both parties could find employmend.)( Father testified at the hearin
that the company he currently works for slaet have an office or subsidiaries

* Mother's message also tends to discredit Hegations that Father saally assaulted her durin
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© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

New York City and he had no specific jpbospects in the U.S. In an email frgm

September 29, 2013, Fatherteeated to Mother that he never agreed to the chilg
living permanently in Los Angeles. (Pdidrg. Ex. 17.) Mother also admitted g
cross-examination that Father nevereggl to a move to Los Angeles.
D. Legal Proceedings and Abuse Allegations

Both parties filed for divorce. O8eptember 9, 2013, Mother filed for divorq

in Los Angeles County Superi@ourt. (Pet. Ex. 12.) Raer claims he was unaway

of these proceedings until travelling tod.Angeles in November 2013. (Pet. 12:1

13:23.) Meanwhile, Father filed for divoread custody of the children in Sweden|i
October 2013. I¢.) The couple remained in commaation throughout this time and

Mother was made aware ofetlproceedings in Sweden. Father even submitted
messages from Mother in which she egges shock and dismay that Father
unwilling to preserve the marriagéPet. Hrg. Ex. 19.)

On November 2, 2013, Father traaelto Los Angeles with the children
grandfather. (Pet. 13:17-23.Upon his arrival, he vg&aserved with a temporar
restraining order that Mother had obtained from state coldt, Ret. Hrg. Ex. 30-7.)

The temporary restraining order was modifeedew days later, allowing Father |

have custody of A.L.C. while he was in towand visitation with E.R.S.C. (Pet. 14:]
14))
On November 10, 2013, Mother filea police report alleging that Fath

sexually assaulted heluring his visit to Los Angeles idune and July 2013. (Pet.

Hrg. Ex. 31.) Mother reiterated these gd&ons in her Response and during the A
11, 2014 hearing on the PetitiorSeg, e.g., Resp. 1 58.) Mothdras also alleged tha

Father has been physically violent and adgbabusive throughout their marriage.

(Seeid.) Most of her allegations are vagaad the timing of the allegations—atft
both parties started legal proceedings—gives the Court pause.

111

111

iren
n

©
@

e
o—

text

S




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

IV. LEGAL STANDARD

The Convention is a treaty betweemnultiple signatories wherein countrig
agree to cooperate in returning chddr to their home country for custoc
proceedings.See Convention, art. 1; 42 U.S.C. §601(a). In wrongful removal o
retention cases, the Convention mandatesdbatts determine only the approprig
venue and not the underlying nisrof the custody disputeSee Convention, art. 16
The court’s task is limited to a determinationwdfere a child custody action shoul
be heard. See id.; Von Kennel Gaudin v. Remis, 282 F.3d 1178, 1182 (9th Cir. 200
(“The Convention does not extend to custoéyerminations. Rather, the Conventi
simply restores the pre-abduction status quo by allowing for the return of a wron
abducted child.”) The Convention only apgli® children under the age of sixtee
Convention, art. 4.

To secure the return of a child undlee Convention, a petither must make out
a prima faciecase for return by a preponderance of #dwdence. 42 U.S.C

8§ 11603(e). The petitioner must show thatgfior to removal oretention, the child
was a habitual resident another signatory country, ()e removal or retention wa
in breach of custody rights under the aotheuntry’s law, and (3) the petitioner wa
actually exercising custody rights at the tiofehe removal or retdgion. Convention,
arts. 3—4;see also Von Kennel Gaudin, 282 F.3d at 1182. If a prima facie case
established, then the court must ordee firompt return of the child unless il
respondent can establish one of five naredfirmative defenses. Convention, ar
12-13, 20Mon Kennel Gaudin, 282 F.3d at 1182. The best interests of the chitdtis
a defense. See Hague International Child Abduction Convention: Text and Le
Analysis, 51 Fed. Reg. 10494, 10510 (198@reinafter “Public Notice 957"].
Petitions under the Convention are be adjudicated using “the mo
expeditious procedures avdila.” Convention, art. 2.While the normal rules o
evidence generally apply, the Conventiorowpdes for flexibility with respect ta
authentication and judicial notice. Docungat information related to an applicatic

S
ly

—

e

oN
gfull

.

—

e
[S.

gal

i

N




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

or petition under the Convention are admissihl€ourt without authentication. 4
U.S.C. 8 11605. Courts are also instrudiedake judicial noce of the laws ang
judicial or administrative decisions of thaate of a child’s habitual resideng
Convention, art. 14.
V. PRIMA FACIE CASE FOR RETURN

Having weighed all of the evidencegtlCourt finds that Father has met |
burden of establishing a prima facie case tfe return of A.L.C. and E.R.S.C. {
Sweden. The Court initially notes that tBenvention applies tthis case because th
U.S. and Sweden are signatories and boildrelm are well under the age of sixtee
See U.S. Hague Convention Treaty Partnersyd2w of Consular Affairs, Dep't o
State, http://travel.state.gov/contentidabduction/english/aantry/hague-party-
countries.html; (Pet. 5:10-12). Each element of Father’s prima tase—the
children’s habitual residence, Father’s ot rights in Sweden, and his exercise
those rights—is addressed separately below.
A. Habitual Residence

In determining the habitual residenceA.L.C. and E.R.S.C, the Court fir$

points out that the Petition is based on wrohgétention in the U.S. and not wrongf
removal. The parties do not dispute tlk@ther consented to Mother and A.L.
departing Sweden for Los Angeles while Matlwas pregnant with E.R.S.C. Whe
the parties disagree is on the intended domatf the stay in Los Angeles. Fath
argues that the trip to Los Angeles was sggploto be for four to six months whi
Mother gave birth and recupézd. Mother contends that the parties agreed that
was never returning to Sweden with A.L.@nd E.R.S.C., and that the childrer
habitual residence is now the U.S. Theref the Court must determine whether |
children are habitually residein Sweden or the U.S.

The Convention does not define the teitmabitual residence,” but the Nint
Circuit has provided an analytical framewao guide this Court in assessing t

habitual residence of A.L.C. and E.R.S.C.Mazes v. Mozes, 239 F.3d 1067 (9th Cir.
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2001), the Ninth Circuit emphasized thepwontance of shared parental intent |i

determining a child’s habituaésidence. Moreovetthe first step toward acquiring
new habitual residence is forming a setile@ntion to abandon the one left behing
Mozes, 239 F.3d at 1075. An actual change geography and passage of
appreciable period of time sufficient for aothtization are also relevant to whethe
child’s habitual residence has changedd. at 1078; see also Papakosmas V.
Papakosmas, 483 F.3d 617, 622 (9th Cir. 2007).

The court inMozes described three broad categsr of cases when paren
dispute the habitual residence of theinldten. The first is where a family ha

ts
S

relocated as a unit and “manifested a sefl@ghose to change its habitual residence,

despite the fact that one paremay have qualms about the movéozes, 239 F.3d at
1076. This scenario usually leads a courtiid that a change in habitual residen
has occurred.ld. at 1076—77. The second fact pattis when a child’s initial movg
from an established habitue¢sidence was clearly interdiéo be of a limited and
specific duration. Id. Courts in these cases will ualy find that the changes
intentions of one parent do not lead to arae in the child’s habitual residencil.

The third scenario arises when the petithgnparent initially agreed that the chi

could stay abroad for a period of indefinite or ambiguous duratchrat 1077. These

cases are very fact-dependemd aisually have no clear answ&eeid. at 1077-78.

The facts of this casfall within either the second or third scenario articula
in Mozes. But this case also presentsm®& unique facts and circumstancs
complicating the habitual-residence inquirffhe Court turns first to the habitus
residence of the eldest child A.L.C., and then addressesappasrs to be an issue
first impression with regard to¢thabitual residence of E.R.S.C.

1. A.L.C.’S Habitual Residence

Before A.L.C. departed Sweden wittshmother on February 27, 2013, he W
clearly a habitual resident of Sweden. eTlamily lived in Dubg where A.L.C. was
born, until the end of 2011 when Fathexampany shuttered its Dubai operations 3
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he was reassigned to Sweden. (Pet0-523.) In January 2012, the whole fam

made the move to SwedenSeé, e.g., Pet. 6:1-15; Resp. 11 1B-1 Father brought
A.L.C. to Sweden first, and Mother comidd the move in Dubai and then followe

her family to Sweden. Id.) Mother admitted in her Rponse, and testified to th
same, that nothing was left behind in Dubaiewtlihey left for Sweeh. (Resp. § 12
In Sweden, the family rented a furnished apartment for nine months. (Pet
Ex. 3.) The lease was later exteddan additional three months.ld{j A.L.C.
attended preschool and part&ipd in a number of excurricular activities including
tennis, soccer, taekwondo, and swimmingsee( e.g., Pet. 6:16-19.) Sweden
Father’s home country, so A.L.C. was atdespend time with relatives including h
grandparents. (Pet. Hrg. ExX2b, 49.) While A.L.C. spent only about thirteen mon
total in Sweden, the length of time is notiaportant as the fact that the family hg
abandoned Dubai and A.L.C.dhhay all appearances a relatively stable and norma
in Sweden. See Mozes, 239 F.3d at 1082 (“When a child has no clearly establis
habitual residence elsewheitemnay become habitually resnt even in a place whef
it was intended to live owlfor a limited time.”)

According to Father’s testimony at the hegr Mother first raised the idea of

trip to Los Angeles with A.L.C. in Noveneib 2012. Mother was pregnant with thei

second child at this point and expressed arelésigive birth in the U.S. A roundtri
ticket was purchased for both kher and A.L.C. with a dep@are date of January 16
2013, and a return date of Seiber 4, 2013. (Pet. Ex. 4Brior to the planned dat
of departure, Mother visited a doctor amérned that she had a low platelet cot
(Pet. 7:15-19.) Due to health concerns,ttieto Los Angeles was cancelled at t
last minute. 1d.) However, weeks later—despite nbange in Mother’s health g
platelet count—Mother again wanted to le&@xeden for Los Angeles to give birt
(Id. at 8:13-9:12.) Father uttiately agreed to the trignd permitted Mother to tak
A.L.C. with her. (d.)
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There are sufficient facts to demonstridiat Father only intended the trip to |
temporary and last for a period of arousid months. Father had been active
A.L.C.’s life in Sweden, but did not travelith Mother and A.L.C. Father made cle
at the hearing that he had no job prospercitos Angeles and that the family relied ¢
his income. In addition, in June 2013 th&x registered A.L.Cat a new school ir
Stockholm that he was expedtto attend starting in fember 2013. (Pet. 10:17-1
Ex. 9.) This comports with Father’s belibft the trip to Los Angeles was merely

extended stay. Mother and A.L.C. also ldfelongings behind in Sweden.

(Pet. 9:15-18.)

The Court found Mother’s testimony angpporting evidence with regard to th
parties’ understanding about the trip to lAogyeles to be less than credible. Motk
testified at the hearing that Father “knetivat she and A.L.C. we never returning tqg
Sweden. But Mother could not explainttee Court the basis of Father’s knowledg
Mother testified that the parties had aywaalked about moving to the U.S., but
cross-examination, Mother roeded that Father had newagreed to a move to Lo
Angeles. Mother also prigfred a handwritten note thaather signed consenting {
Mother taking A.L.C. to Los Angeles. (ResEx. 6.) While te Court has seriou
reservations about the validity of the ndte note itself in no way indicates that t
trip to Los Angeles with A.L.C. waintended to be permanentld.) Furthermore,
according to Petitioner at the hearing, Siskdaw requires thdtoth parents conser
to a child being removed from the countiyherefore, the Court gives little weight {
the note as evidence of parental intent reigg the purpose and duration of the trip
Los Angeles.

Overall, the Court finds no sharedtent to abandon Sweden as A.L.C|
habitual residence. Althougime parties discussed a potential move to the U.$.

various times during their marriage, they diot agree on a moue Los Angeles or

> Mother argues that the note is fiveal version that Father signedSeé¢ Resp. { 15.) Father allege
that the note is a forgery or an earlier draft, and that the final version included the fact that
only consenting to a temporary stay inslAngeles. (ECF No. 24 at 4:6-10.)
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anywhere in the U.S. in February 2013 ramytime thereafter. Based on all t
testimony and evidence submitted, the Cdmds that Mother came to Los Angelg
with A.L.C. and attempted to change thgreement with Father once she arriv
Regardless of whether Mother intended &xalve Father before leaving Sweden
she decided not to return once arrivind.os Angeles, the Conmiion was adopted tq
prevent her exact actions. “The Conventis designed to prevent child abduction
reducing the incentive of the would-be abdud¢toseek unilateral custody over a ch
in another country. The greatthe ease with which habaturesidence may be shiftg
without consent of both parentbhe greater the incentive to tryMozes, 239 F.3d at
1079. Mother was not happy in Sweden, that did not give her license to mal
unilateral decisions regarding AC.’s habitual residency.

The Court notes that Mother has sligygb evidence of A.L.C.’s acclimatizatio
here in the U.S., but this does not support a finding of a change in A.L.C’s ha
residence. Id. at 1079 (“Despite the superficial @gal of focusing primarily on thg
child’s contacts in the new country . . . iretAbsence of parental intent, courts shg
be slow to infer from such contacts that earlier habitual residence has beg
abandoned.”). Moreover, Mother’s attemfmisalter A.L.C.’s status with the Swedis
Tax Authority also lend no support to a njga in A.L.C.’s habitual residenceSeg,
e.g., Pet. 12:4-12, Exs. 10, 11.Mother attempted to elmge A.L.C.’s status with
Swedish authorities without Father’s rpgssion or knowledge, which actual
bolsters this Court’s assessment that Mottesreived Father as the true purpose o
the trip to Los Angeles.

The Court finds Father’s testimony aadidence compelling and sufficient {
meet his burden of establishing by agmederance of the evidence that A.L.C. wa
habitual resident of Sweden before Mother’s retention of A.L.C. in the U.S.

2. E.R.S.C.’s Habitual Residence

E.R.S.C.’s habitual residence presera trickier question—the habitus
residence of a newborn abseshiared parental intent. W the issue is complicate
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by the fact that E.R.S.C.—unlike her brati#eL.C.—has never been to Sweden, the
Court finds that its assessment of parent@nnwith regard té\.L.C. applies equally
to E.R.S.C. and ultimately ¥ars the same result as A.L.C.

E.R.S.C. was born here ithe U.S., but a child’splace of birth is not
automatically the child’fabitual residence.Holder v. Holder, 392 F.3d 1009, 1020
(9th Cir. 2004)see also Delvoye v. Lee, 329 F.3d 330, 334 (3d Cir. 2003). Moreover,
an infant’s habitual residence is not é$hed solely based on the location of the
mother. Nunez-Escudero v. Tice-Menley, 58 F.3d 374, 379 (8th Cir. 1995) (“To say
that the child’s habitual residence derivfemim his mother would be inconsistent with

the Convention, for it would reward thbducting parent and create an impermissible

presumption that the child’s habitual @dsnce is wherever the mother happens
be.”) Thus, E.R.S.C. is not a habitual desit of the U.S. simply because Mother] i
present here and desires to stay.

Although not identical to the circunastce at hand, the Third Circuit’s holding
in Delvoye v. Lee, 329 F.3d 330 (3d Cir. 2003)ert denied, 540 U.S. 967 (2003), i
instructive on the habitual residam of a newborn like E.R.S.C. IDelvoye, the

UJ

parents met and got pregnant in the U329 F.3d at 332. The father, who was from
Belgium, convinced the mother tavel there and avoid the cost of giving birth in the
U.S. Id. at 334. Shortly after the child’s birtthe parents’ relationship fell apart an
mother and child returned to New Yorkd. The father then filed a petition under the
Convention arguing that the mother wrongfulemoved the newborn from Belgium.
Id. at 332. The court ilDelvoye held that Belgium was not the newborn’s habitual
residence, because the parents lackédegree of common purge” to habitually
reside in Belgium with the childld. at 334. The mother wéiging out of suitcases ir
Belgium, had only a temporary visa, and Ieibst of her belongings behind in New
York. Id.

Like in Delvoye, the Court finds in this caseahFather and Mother lacked |a
shared intent for E.R.S.C. teside in Los Angeles omgwhere in the U.S. Father
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only consented to Mother traveling to 4 &Angeles for E.R.S.C.’s birth—not far

E.R.S.C. to remain in the U.S. panently. The Court acknowledges that the

newborn inDelvoye was at least physically presentthe U.S. when the court foun

d

the child to be habitually resident heas opposed to Belgium where the child was

born, but theDelvoye court’s holding emphasized parahintent and not physica
presence in reaching its conclusidul. at 334;see also Whiting v. Krassner, 391 F.3d

540, 550-51 (3d Cir. 2004) (expanding on the holdin@éwvoye and emphasizing

that acclimatization of a very young chilcs“not nearly as important as the sett
purpose and shared intenttbé child’s parents.”).

The Ninth Circuit has also emphasized timportance of shared parental intg
in assessing the habitual residence of infantsHdlder v. Holder, 392 F.3d 1009
1020-21 (9th Cir. 2004), a ten-month old was found to be habitually resident
U.S. because both parents werbitally resident in the U.&t the child’s birth. The

parents also did not intend to abandonth8. permanently when the family move

to Germany for the father’'s military assignmehrtolder, 392 F.3d at 1020-21. Her

unlike inHolder, the Court finds that neither parevas habitually resident in the U.$.

at E.R.S.C.’s birth. Father was livingcdaworking in Sweden and still believed th
Mother intended to return to him with baththeir children. While Mother may hayv
formed the intent not to return by the tifBeR.S.C. was born, she was hardly sett
in the U.S. Mother was unemoged, relied on Father fdmancial support, left many
of her belongings in Swedeand continued to negotiatepermanent residence wi
Father through at least August 2013.

Moreover, while the Ninth Circuit exgssly declined to address whether
infant can acquire a habitua¢sidence absent sharedrgadal intent, the court i
Holder did acknowledge that “it is practicalljnpossible for a newborn child, who
entirely dependent on its parents, to acclinedtindependently of his or her parent
Id. at 1020-21. Thus, this Court finds tHaR.S.C.’s young age suggests that
cannot simply acquire habitual residencesha the U.S. based on the ten months
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has spent hereSee Whiting, 391 F.3d at 550-51 (acknowledging the difficulty
determining the habitual residence of infabecause they are not capable of form
“meaningful connections with the peephnd places” they encounter dailiunez-

Escudero, 58 F.3d at 379 (holding that the habitual residence of an infant is

automatically where theother is located).

The Court finds that the best approdohE.R.S.C.’'s habitual residence is
look to the last location of shared paggnintent, which is Sweden. The Col
believes that a location of some stability n®ore likely to be a child’s habitug
residence.Cf. Mozes, 239 F.3d at 1082 (finding that thidwe children were habitually
resident in Israel despite an agreement tidafinite stay in the U.S. in part becau
“the economic base on which the familypdaded for sustenance remained entirely
Israel.”); E.M. Clive,The Concept of Habitual Residence, Jurid. Rev. 127, 147 (1997
(theorizing that an infant nigghave no habitual residenaatil “living in a country on
a footing of some stability.”) Here, the ldgtation of any stability for the family wa
Sweden. Sweden is where Father is emuloyklother admitted at the hearing th
she is unemployed here in the U.S. andinglyon financial supporfrom Father asg
well as government assistance. In addittbe, Court has already found that A.L.C
habitual residence is Swede®plitting the children up fatustody determinations i
two countries is untenable. For these reastresCourt finds that E.R.S.C.’s habitu
residence is Sweden and not the U.S.

B. Father’s Custody Rights Under Swedish Law

Removal or retention is wrongful wieeit is in breach of custody rights under

the law of the country in which the child svhabitually resideninmediately before
the removal or retention. Conventioart. 3. Custody rights may arise (a)
operation of law, or (b) by reason of ja@il or administrative decision or &
agreement having legal effect under the lavthef country of habitual residencéd.
Here, the Court has found that the habittedidence of both children is Swedg
Under Swedish family law, married parertave joint custody of children abse
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some decree to the contrary. Foéraldrabalk[FB][Code Relatiftatents, Guardiang
and Children]6:3(Swed.) (copy obde attached to Petition Bghibit 15). Father anc
Mother are married and habeen married since beforeetbhildren were born. Ther
is no judicial or administrative decision legal agreement that contradicts or alt
their joint custody under Swedish law. Acdogly, Father has custody rights ov
both A.L.C. and E.R.S.C.
C. Father’s Exercise of Custody Rights

Father was also exercising his custogjhts at the time Mother wrongfully
retained the children in the U.S. Courtesld “liberally find ‘exercise’ whenever
parent withde jure custody rights keeps, or seekskgep, any sort of regular conta
with his or her child.” Friedrich v. Friedrich (Friedrich Il), 78 F.3d 1060, 1065 (6t
Cir. 1996); Asvesta v. Petroutsas, 580 F.3d 1000, 1018 (accepting the standard
exercise of custody rights set forth kriedrich 11). Delving any deeper into

petitioner’s exercise of custody rights g&dsangerously close to forbidden territory:

the merits of the custody disputeFriedrich Il, 78 F.3d at 1065.

In this case, there is ample evidertbat Father exercised his custody rigt
over both A.L.C. and E.R.S.C. at the timeMidther’s wrongful retention. Father weé
active in A.L.C.’s life in Sweden. He lived with Mo#r and A.L.C., financially
supported A.L.C., and evenaxhed A.L.C. in soccer.&e, e.g., Pet. 6:16-19.) Aftel
Mother and A.L.C. departed for Los Anggld-ather had regular communication w

A.L.C. over the phone and on Skype. WHhiather was not present at E.R.S.C.

birth, it was not by choice. He requesteddioif from work and made travel plans
Los Angeles for E.R.S.C.’s h before Mother told hinto stay away. (Pet. 9:22
10:25.) In addition, Father came to Losggles to visit both A.L.C. and E.R.S.C.
June and July 2013. Despite attthe Court finds to be Mother’s attempts to thw
Father’s contact with the children, Fatles never stopped trying maintain contact
with his two children. Father’'s contaetith A.L.C. and E.RS.C. is more thar
sufficient to meet his burden of establisliexercise of his custody rights.
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VI. AFFIRMATIVE DEFENSES

Since the Court has found that Fathes hmade out a prima facie case for rett
of the children by a preponderance of the enik, the Court must order the return
the children unless Mother can prove onéhaf Convention’s five narrow affirmativ
defenses. See 42 U.S.C. 88 11601(a)(4), 11608@. One of the affirmative
defenses—a mature child’s objection—isgphcable, but Mother has argued that t
four remaining affirmative defenses rbaeturn of the children to Swede
Nevertheless, the Court finds that Mother faaled to meet her bden with respect tqg
each of her affirmative defenses.

A. Consent or Subsequent Acquiescence

Mother’s strongest affirmative defenseconsent or subsequent acquiescel
Under the Convention, a cduis not bound to order the return of a child if t
respondent establishes that the petitioner consented to or subsequently acquig
the removal or retention of the child. Contien, art. 13(a). A court must make tw
distinct inquiries when considering thadfirmative defense. Consent involves t
petitioner’'s conduct prior to éhcontested removal or raten, while acquiescenc
looks at whether the petitioner subsequemilyeed to or accepted the removal
retention. Gonzalez-Caballero v. Mena, 251 F.3d 789, 794 (9th Cir. 200Bge also
Friedrich Il, 78 F.3d at 1069. A respondent mysbve consent or subsequsg
acquiescence by a preponderance of tideece. 42 U.S.(8 11603(e)(2)(B).

The Court finds insufficiet evidence that Fathesonsented to the childre
becoming habitual residents in the U.S. i/lconsent does not & to be expresse
with the same degree of formality that is required for subsequent acquiescence,
should focus on “what the petitioner actualpntemplated and agreed to in allowil
the child to travel outside i or her] home country.’Baxter v. Baxter, 423 F.3d 363,
371 (3d Cir. 2005). Here, as has alreadgrbdiscussed at length above in asses
the habitual residence of the children, [atldid not consent to either A.L.C. ¢
E.R.S.C. remaining in the U.S. Father a#a Mother to travel to Los Angeles wit
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A.L.C. to give birth to E.R.S.C. Father onfytended and consented to the trip last
for four to six months—enough time for Kher to give bith and recuperate See
Baxter, 423 F.3d at 371 (“The fact that a petier initially allows children to travel
and knows their location and how to cont#oem, does not nesgarily constitute
formal consent to removal ortemtion under the Convention.”).

Mother relies heavily on the note from Fatlallowing Mother to take A.L.C. t(
Los Angeles. But even if the Coubielieved the consent-to-travel note w
legitimate—of which the Court is skepticalket note would hardlgperate as conser

for Mother to reside permanently in Losigeles with the children. The note mere

states that Father has consented for Motbetravel with A.L.C. and provides &
address where they will “stay” while in Los Angeles. (Resp. Ex. 6.) The note
not indicate that Father is consenting tpeamanent move to the U.S. Mother a
argues that she and Father had always tadkedit moving to the U.S. But there is
distinction between talking about movingttee U.S. and actually consenting to t
move at the time in 2013 wh Mother brought A.L.C. to Los Angeles and gave b
to E.R.S.C. Mother’s supporting eewce only demonstrates that the cou
discussed moving to the U.S. at variousnpmiin their marriage, but no definitiv
agreement as to location or time was everlredc Mother has failed to establish tk
Father consented to tingove to Los Angeles.
There is also insufficient evidencéo establish Father's subsequg
acquiescence. Acquiescence requires “an astabement with the requisite formalit
such as testimony in a judicial proceediag;onvincing writtemenunciation of rights;
or a consistent attitude of acquiesoerver a significant period of time.Friedrich
1, 78 F.3d at 1070. Mother has submittem evidence of a formal renunciation
custody rights by Father. Moreover, there isugter lack of evidence of a “consiste
attitude of acquiescence.The Court acknowledges thattexf Father realized tha
Mother was not going to return to Swederthvthe children, he took steps to medid
the dispute with Mother. But no time did Father agrée Mother remaining in Log
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Angeles with A.L.C. and E.B.C. Mother admitted during cross-examination at
hearing that Father has never agreed tmdivin Los Angeles. In an email dated
September 29, 2013, Father reated that he never agreteda permanent stay in Lo

Angeles and continued to dggae with Mother retaining éhchildren in Los Angeles,

(Pet. Hrg. Ex. 17.) Father did considemave to New York City with Mother in

August 2013, but he had certasonditions of which Mothewas less than amenable.

(Resp. Ex. 9.) Discussions about potentiatigving elsewhere ithe U.S., if certain
conditions such as finding jab are met, hardly amount ® “consistent attitude o
acquiescence.”

Moreover, the Court finds that Fathe@stempts to reach a resolution with

Mother only further demonstrate a lackafquiescence to Mother’s unilateral mo
to Los Angeles. See Friedrich 1, 78 F.3d at 1070 (finding no acquiescence wh
father “resolutely sought custody” of he®n since the abduction). If he had cea
trying to negotiate a location that woulthke both of them happy or had simply

time pass with Mother and his children hgi in Los Angeles, then the Court would

find acquiescence more likely. But thanist the case here. &Court has reviewe
numerous emails as well as Skype daglt messages semwver the duration of
Mother’s time in Los Angeles. They alemonstrate Father’s clear desire for {
children to live in a location where botfather and Mother can reside—either
Sweden, the United Arab Emirates, or sarmhere where Father could find work. L
Angeles was never in the mix. For thesasons, the Court also finds that Mot
has failed to meet her burdehestablishing Father’s subsequent acquiescence ftq
wrongful retention of A.L.Cand E.R.S.Cin the U.S.
B. Grave Risk of Physical or Psychological Harm

The next affirmative defense raised bythter is grave risk of harm. Under th
Convention, a child should not be returnedhére is a grave risk that the child
return would “expose the child to physiaal psychological harnor otherwise place
the child in an intolerable situation.” Comtm®n, art. 13(b). This affirmative defeng
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has a higher burden than consensubsequent acquiescerarel must be established

by clear and convincing evidence. 42 U.S8C11603(b). When the grave risk

harm affirmative defense is raised, it 8ot license for a court in the abducted;

country to speculate on whereethhild would be happiest.Friedrich Il, 78 F.3d at
1068; see also Von Kennel Gaudin, 415 F.3d at 1035 (quotingriedrich Il on the

grave risk of harm defenseRather, the question before the court is whether the child

would suffer “serious abuse that asgreat deal moréhan minimal.” Von Kennel
Gaudin, 415 F.3d at 1035 (interhquotations omitted).

Here, Mother has allegedaihFather has been physicadlyd verbally abusive|

She has also claimed that Father rapedhenore than one ocsian. But the Court

finds that Mother’s allegains lack credibility. For emple, Mother filed a police
report here in Los Angeledleging that Father raped hemwltiple times while he was
visiting in June and July 2013Pet. Hrg. Ex. 31.) But the Court questions the timi

of the police report, which was nbted until November 10, 2013.Se id.) In the

interim, the couple’s marriage had completiallen apart, Mother and Father had

filed for divorce in different countriesnd Father had announced his plans to seek
return of the children to Sweden. (Pet.7444, Ex. 12; Resp. Ex. 13.) Even mare

telling is a Skype message sent by Mwtho Father on August 1, 2013—the d

Father returned from Sweden after visitibgs Angeles. (Pet. Hrg. Ex. 13.) In the

message, Mother states tlsae misses Father and watdshug and kiss him like sh
did while he was visiting. Id.) Not only does the messagaeggest that any sexus
relations were consensual NehFather was in Los Angeles, but the message actl
alludes to Mother being the one to ngate their romantic relationship. I (“I
wanted to hug u and kiss u so many tirbas There was no space for that in yg
heart in the beginning But u finally let mewis nice to be able to put my head
your shoulder . . .”).) Mother'gpe allegations months latgand in stark contrast t
her intimate tone in the Skype message todtatie day he returned from the visit
Los Angeles—the visit during vich he allegedl raped her.
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Mother has also alleged that Fathes baen physically abive toward her and

has, on at least one occasion, physically pushed A.L.C. to thdwsidg an argument,

(See Resp. 1 62.) But Mother’s allegations mfysical abuse are vague at best, i
she has produced no additional evidencedaooborate her testimony. Addition
witness testimony and declarations filed with the Court provide no first-hand acg
of abuse and appear to be largely dase hearsay statements from Mothesee(e.g.,

Resp. Ex. 16.) Even assumititat the Court found Mo#r’s testimony credible, the

Court does not believe thatrhallegations rise to the el of “serious abuse.”Von
Kennel Gaudin, 415 F.3d at 1035.

In addition, Mother testified that Fatis verbal abuse posed a grave risk
psychological harm to A.L.Gand E.R.S.C. According to Mother’s hearing testimo
A.L.C. has been attending therapy becauseéstadraid of Fatheand has witnesse
Father’'s treatment of Mother. But onoss-examination, Mother was less th
forthcoming about A.L.C.’s therapy—at first refusing to provide the therapist's 1
and phone number and then otlging able to provide arfit name. Mother alsq
claimed to have video evidence of Fatheeésbal and emotional abuse toward A.L.
When the Court inquired further, Mothplayed a cellphone video of Father bathi
A.L.C. The Court finds that the video aally demonstrates Father’s extraording

ability to keep his cool during a prettytémse temper tantrum from A.L.C., in whig

A.L.C. is throwing objects at Father. Fatls reaction was only a stern warning, a
he did not get physical with the child. TB®urt finds that Mother’s allegations (
physical and verbal abuse are insufficientegiablish a grave risk of harm to tl
children.

Furthermore, to the extent that Motheaigis that the returof the children to
Sweden will cause psychological harm beeaoktheir attachments to Los Angele
the Court finds this evidence irrglnt to the grave-risk inquirySee Friedrich I, 78
F.3d at 1068 (holding that a respondent caanguie that a child has grown used to
111
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surroundings as a basis of psyldgical harm, because “it is tladduction that causesg
the pangs of subsequent return.”).
The grave-risk-of-harm inquiry shouldsal be limited to the degree of han

that could occur to the children in thexmediate future, which is “the period

necessary to obtain a custody determination” in the home coumttyat 1037.
Moreover, courts that find a grave risk lodrm must still order the return of th
children if the risk can be minimized eliminated through somalternative remedy
or undertaking. Von Kennel Gaudin, 415 F.3d at 1037. Here, Father testified at
hearing that if the Court ordered the retofrthe children to Sweden, he would p
for Mother and the children to stay in apartment separate and apart from him.
Court believes that this alleviates any risk of physical or psychological harm ft
children until a Swedish court camake a custody determination.
C. TheWell-Settled Defense

Mother also argues that A.L.C. arflR.S.C. are well-¢ed here in Los
Angeles, so the Court should not order theiturn to Sweden. A large portion {

Mother’s evidence, includingleclarations and documentary evidence of A.L.C.

school and extracurricular activities in Ldsngeles, go toward this defens
Unfortunately, the well-settled defense st available to Mother, because of t
timing of the Petition.

If proceedings under the Convention comiced more than one year after t

m

e

the

The

o th

he

wrongful removal or retention, the Convention states that the child should not b

returned if the child has become settledimraccustomed to his or her surroundin
Convention, art. 12. But ¢hConvention is clear that the defense only applies if
Petition has been filed more than one yadfger the wrongful removal or retentioid.

Here, Mother and A.L.C. departed SwedenFebruary 27, 2013. The Petition w
filed in this Court exactly one year laten February 27, 2014. Moreover, the Co

has already explained that this case isametrongful-removal aadtn but rather one for

wrongful retention of the children in thé.S. Although the Court has not articulat
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an exact date when it became clear tdather was not going to return with th
children, any date would necessarily falieafthe date of departure from Sweden &
well within the one-year period. Thus,etlwell-settled defense is unavailable
Mother.
D. Human Rights and Fundamental Freedoms Exception

The final affirmative defense that Mwr has raised is one based on pul
policy and fundamental human rights. Arti@é of the Convention allows a court

refuse to return a child “if doing so wouwliblate fundamental principles relating t

the protection of human rights and fundamental freedoms.” This affirmative de
must be established by the higher standairdlear and convincing evidence. 4
U.S.C. § 11603(e)(2)(A). Meover, it is almost nevanvoked and should only b
raised “on the rare occasion that returraafthild would utterly shock the conscien
of the court or offend all notions a@iue process.” Publiblotice 957, at 1051Gee

also Hazbun Escaf v. Rodriquez, 200 F. Supp. 2d 603, 614 (E.D. Va. 2002).

Mother has proffered numerous news &ta@nd Internet postings to argue tf
Sweden is a racist country that will notle@me her children, whare of mixed race
(Packet 74-93.) However, faw examples of hate cries and evidence of racis
sentiments among a portion of the Swedmipulation does not aeh the level of
utterly shocking the consciee—especially when they dwot involve the parties a
issue here. Unfortunately, Sweden is tle¢ only country where hate crimes a
racism exist, and many examples of simdames and sentimé&ncan be found her
in the U.S. Accordingly, the Court findhat the fundamental principles of hum
rights and fundamental freedoms do not preteistCourt from ordering the return ¢
A.L.C. and E.R.S.Cto Sweden.

VIl. CONCLUSION AND RETURN ORDER

For the reasons discussed above, the Court h&G&ANTS the Petition for
Return of Children to Sweden. (EQ¥os. 1, 3.) The Court aldDENIES Mother’s
Motions to Dismiss and Stay the proceedings. (ECF No. 20.) The Cour
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jurisdiction to hear the Petition undd2 U.S.C. § 11603(a), and a stay wol
contravene the Convention’s instructions “tcse the most expeditious procedur
available” in adjudicating gigions. Convention, art. 2.

The Court ORDERS that A.L.C. and E.R.S.C. beeturned to Sweden for

custody proceedings forthwith. Father hagest that he will pay for Mother and th
children to fly back to Sweden for custodyopeedings. He has also stated that
will pay for all three to stay in a placseparate and apart from him during {
pendency of custody proceedings. Accordinthie children are to return to Swed
in the custody of their mother Sarodjiny Carlwig.

Sarodjiny Carlwig is ORDERED not to leave the jusdiction of the Centra
District of California until her departureith the children to Sweden. The passpd
of Sarodjiny Carlwig and A.L.C. are beifgld by the Los Angeles County Distri

ild
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Attorney’s Office. The CourORDERS that the passports be released to Sarodjiny

Carlwig upon a showing that a flight 8weden has been booked and is imminent.

Father’s counsel is to file weeklyastis reports with the Court on the progre
of travel arrangements for the returnAL.C. and E.R.S.C. t&weden. The firsi
status report shall be fileab later than Thursday, April 24, 2014 with subsequen

reports to be filed every seven days #adter until the childremave departed for

Sweden.
ITIS SO ORDERED.

April 17, 2014
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