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Plaintiff,
V.
MEMORANDUM OF DECISION
CAROLYN W. COLVIN, AND ORDER
Acting Commissioner of the Social

Security Administration,
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Defendant.
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Plaintiff filed this action seeking revers#lthe decision of defendant, the Commissionef of

[EEN
(o]

the Social Security Administration (the “Commissioner”), denying plaintiff's application$ for

N
o

disability insurance benefits and supplemental sigcncome (“SSI”) benefits. The parties haye

N
=

filed a Joint Stipulation (“JS”) setting forth theontentions with respect to each disputed isspe.

N
N

Administrative Proceedings

N
w

The parties are familiar with the procedural facts. [$&&-3]. Following a hearing, the

N
N

Administrative Law Judge (“ALJ") issued a writteaaring decision denying benefits. The Appgals

N
()]

Council granted plaintiff's request for revieand remanded the matter to the ALJ for further

N
(o]

administrative proceedings and a new decision. In a written hearing decision that constitutes t

N
~

Commissioner’s final decision in this matter, #hkeJ found that plainff retained the residud|

N
(0e]

functional capacity (“RFC”) to perform jobs available in significant numbers in the national
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economy. [JS 2-3]. Therefore, the ALJ again conautiat plaintiff was notlisabled at any time

through the date of his decision. [JS 3; Administrative Record (“AR”) 16-28].

Standard of Review

174

The Commissioner’s denial of benefits should be disturbed only if it is not supported by

substantial evidence or is based on legakeStout v. Comm’r, Social Sec. Admid54 F.3d 1050

1054 (9th Cir. 2006); Thomas v. Barnha?78 F.3d 947, 954 (9th Cir. 2002). “Substan

evidence” means “more than a mere scintilla, but less than a preponderance.” Bayliss v.,B

lial

arnhé

427 F.3d 1211, 1214 n.1 (9th Cir. 2005). “It is stelevant evidence as a reasonable mind mjght

accept as adequate to support a conclusion.” Burch v. Barda@@arE.3d 676, 679 (9th Cir. 200
(internal quotation marksmitted). The court is required to review the record as a whole a
consider evidence detracting from the decisiomnelkas evidence supporting the decision. Robl

v. Social Sec. Admin66 F.3d 880, 882 (9th Cir. 2006); Verduzco v. Apf&8 F.3d 1087, 108

(9th Cir. 1999). “Where the evidence is susceptibleore than one rational interpretation, one
which supports the ALJ's decision, the A dbnclusion must be upheld.” Thom288 F.3d at 954
(citing Morgan v. Comm’r of Social Sec. Admiri69 F.3d 595, 599 (9th Cir. 1999)).

Discussion

Medical opinion evidence

Plaintiff contends that the ALJ erred ineeting the opinions of examining psychologis$

Dr. Francesca Balada and Dr. Gabriela Gamboa.
The ALJ found that plaintiff had no severe plogsiimpairments, but that he had seve

medically-determinable mental impairments consisting of major depressive disorder, dep

b)
nd to
DINS

D
» Of

:

re,

ressi

disorder not otherwise specified (“NOS”), generadi anxiety disorder, rule out bipolar disorder,

rule out anxiety disorder NOS, and alcohol a&biumsearly remission. [AR8]. The ALJ further

found that plaintiff had no exertional limitations, that he had nonexertional limitations restricting

him “simple, routine, repetitive work” that does nmotolve directing others or engaging in abstr

thought or planning, entails no more than simptek-related decisions and routine workplg

hCt

ce

changes, requires only occasional supervisioroandsional interaction with coworkers, does pot

require direct interaction with the public, and doesrequire “tandem tasks” with coworkers. [A
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20].

In making his RFC finding, the ALJ creditéte April 2010 opinion of the Commissionel

S

consultative examining psychiatrist, Dr. Bagf@&R 23]. The ALJ rejected the opinions of thyee

other clinicians who examined or treated piii: Dr. Balada, Dr. Gamboa, and Mr. Leland
licensed marriage and family therapist. [2d®21-25].

Based on a clinical interview and mental status examination, Dr. Bagner diag
depressive disorder NOS, rule out anxiety old®S, and alcohol abuse in early remission.
assessed the following mental functional limitations: no limitation completing simple taskg
limitation interacting with supervisors, pserand the public; mild limitation maintainin
concentration and attention; mild limitation completing complex tasks; and mild to mo
limitation handling normal work stresses and completing a normal work week. Dr. Bagne
plaintiff a Global Assessment of Function (“GAF”) score of §8R 23, 423-426].

A treating or examining doctor’s opinion that is contradicted by another doctor’s of
may be rejected only for specific and legitimate oeaghat are based on substantial evidence i

record. _Orn v. Astrye495 F.3d 625, 632 (9th Cir. 2007); Tonapetyan v. Ha#é? F.3d 1144

! As explained by the Ninth Circuit,

“[a] GAF score is a rough estimate of amdividual's psychological, social, and
occupational functioning used to reflettte individual's need for treatment.”
According to the DSM-IV [Diagnostic and Statistical Manual of Mental Disorders,
Fourth Edition], a GAF score between 41 and 50 describes “serious symptoms” or
“any serious impairment in socialc@ipational, or school functioning.” A GAF
score between 51 to 60 describes “modesgteptoms” or any moderate difficulty

in social, occupational, or schoalrctioning.” Although GAF scores, standing
alone, do not control determinations ofetiier a person’'s mental impairments rise
to the level of a disability (or interact with physical impairments to create a
disability), they may be a useful measment. We note, however, that GAF scores
are typically assessed in controlled, clinical settings that may differ from work
environments in important respects.

Garrison v. Colvin759 F.3d 995, 1003 n.4 (9th Cir. 201dyuoting_Vargas v. Lamberi59 F.3d

1161, 1164 n. 2 (9th Cir.1998) and citing S8R-15, 1983-1991 Soc. Sec. Rep. Serv. 343 (S|

1985) (“The mentally impaired may cease to tiorc effectively when facing such demands
getting to work regularly, having their perfornt@supervised, and remaining in the workplace
a full day.”)).

-3-
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1148-1149 (9th Cir. 2001); Lester v. Cha®t F.3d 821, 830-831 (9th Cir. 1995).

Dr. Balada

Dr. Balada examined plaintiff in January 2011. [3é€23-24, 529-536, 538-542]. Sh
conducted a clinical interview and mental staxamination and also administered psycholog
tests? Dr. Balada diagnosed major depressiverdisoand generalized anxiety disorder. [AR 52
She assessed marked limitations in all work-rdlatental functional abilities. [AR 531-534]. S
also opined that plaintiff “is unable to complete occupational responsibilities. Due to his ¢
psychological and medical impairments, this patient is unable to perform work activities
sustained, regular basis, [and] therefore is idemed disabled.” [AR 542]. Dr. Balada ga
plaintiff a GAF score of 40 [AR 529], denng “some impairment in reality testing
communication (e.g., speech is at times illogicalcabs, or irrelevant) or major impairment
several areas, such as work or school, famiations, judgment, thinking, or mood (e.g., depres
man avoids friends, neglects family, and is unable to work; child frequently beats up y
children, is defiant at home, and is failing at school).” S8&/-1V at 27-36.

The ALJ found Dr. Balada’s opinion “not persig” and gave it “little weight.” [AR 25]

Plaintiff contends that the ALJ’s reasons fejecting Dr. Balada’s opinion in favor of th

e
cal

al.

urren

b 0N

n
sed

DUNQE

e

conflicting opinion of Dr. Bagner we not specific, legitimate, and based on substantial evidence

in the record. [JS 8-12].

The ALJ reasoned that Dr. Balada’s opinion was entitled to little weight because s
plaintiff “only one time.” [AR 25]. As plaintiff pointsout, Dr. Bagner also saw plaintiff only onc
but the ALJ did not discredit his opinion on thasis. [JS 9; AR 24, 423-426]. Since Dr. Bagr
Dr. Balada, and Dr. Gamboa each examined fifamly once, the frequency of examination dg

not provide a legitimate basis for gng their opinions unequal weight. S0 C.F.R. 88

2 In addition to conducting the St. Louis University Mental Status Examination, Dr. B
administered the Wechsler Adult Intelligenceate-1V, Bender-Gestalt Visual Motor Test, Tra
A and B, FAS Test of Verbal Fluency, WedrsMemory Scales, Beck Depression Inventd
National Adult Reading Test, and Visual and Auditory Attention Testing. [AR 540].
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404.1527(c)(i), 416.927(c)(i) (citing the “frequency of examination” as one factor used to

medical opinions). Conversely, the ALJ credited Dr. Bagner’s opinion because it was “ba

clinical findings [made] at the consultative exaation.” [AR 24]. Like Dr. Bagner, Dr. Balada

and Dr. Gamboa based their opinions on clinfcalings made during their respective one-ti

consultative examinations, so that factor doegustify giving Dr. Bagner’s opinion greater weigh

The ALJ also inferred that DBalada was biased in plaifits favor because plaintiff was

referred to her by his attorney, drove to bffice in Mission Viejo for the examination “eve
though [he] lived in Glendora,” and paid $300 for the examination. A&e21, 25].

The fact that plaintiff's counsel referredhinto Dr. Balada, withounore, does not suppo
an inference that Dr. Balada is biased. Abserdence of “actual improprieties” in the manner
which a medical report was obtained or prepared, “[t]he purpose for which medical repd
obtained does not provide a legitimate basis fecta)g them. An examining doctor's findings 4

entitled to no less weight when the examinationaegpred by the claimant than when it is obtain

by the Commissioner.” Leste81 F.3d at 832 (holding that the A&xted in rejecting an examining

psychologist’s opinion because his reports “were biedatained by the claimant’s attorney for t
purpose of litigation,” and noting that “the [Congsioner] may not assume that doctors routir
lie in order to help their patients collect disability benefits” ) (citing Ratto v. S88Y F. Supp
1415, 1426 (D. Or. 1993)).

The ALJ drew a negative inference from thenththy distance” plaintiff had to drive to s

Dr. Balada in Mission Viejo, but &t inference was unwarranted. During the hearing, the ALJ

weigl

sed c

ne

—

n
rts ail
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e
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sked

plaintiff why he had to drive ‘lathe way down to Mission Viejo from Glendora” to see Dr. Balada.

[AR 108]. Plaintiff testified thahis “attorneys from Binder & Bind&gave him a choice of thre
providers to see for an examination. Although gi#idid not mention whes his attorneys’ office
was located, the record indicates that plaintifé\{gnd is) a client of hBinder & Binder office in
the city of Orange, California, whidh about 20 miles from Mission Viejo. [Sé&R 8, 11, 203].
Plaintiff testified that he selected Dr. Baladachuse her fee was “cheaper” and her office was
closest of the three to his home. [AR 108]. Plaintiff's counsel told the ALJ that Binder & B

has a list of “independent medical evaluatorsweaapprove of. And based on the cost and the

-5-
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of the doctors and the location of the doctors,giwe the references to our claimants and t

ey

choose who they would like to see.” [AR 108]. Furthermore, the $300 fee for Dr. BaLada’s

examination was less than the $357 fee that the Commissioner authorized as paymen
consultative psychological evaluation with psychatagjitesting that Dr. Gamboa conducted at
Commissioner’s request. [SA&R 553].

Viewed in the context of thecord as a whole, the infex@nof bias drawn by the ALJ fror

the circumstances surrounding Dr. Balada’'s examination was unreasonablgugee v. Chater
100 F.3d 1462, 1464 (9th Cir. 1996) (tholg that a doctor’s “credibilitis not subject to attack” o
the ground that the claimant was referred byti@ney unless “the opinion itself provides grour
for suspicion as to its legitimacygft there is evidence of a “delilzee[] attempt[] to mislead the AL
for the purpose of helping [the] claimant obtain benefits”).

Additional reasons given by the ALJ for rejectiDr. Balada’s opinion were that she “fails
to perform a mental status examination but dnewnerous conclusions that would stem from or]

and that her report “does not connect the psychaartests to [plaintiff's] symptoms,” “does nq

for 1

the

=)

ds

37
o

—

state in detail the numerical values of the testlts, which is troubling,”and “failed to address the

[Beck Depression Inventory] . . . .” [AR 25]. Those reasons are not legitimate or suppof
substantial evidence in the record.
First, Dr. Balada stated that she did perf@ mental status examination, specifically,

“St. Louis University Mental Status ExaminatiqhSLUMS”), and that phintiff “scored 28/30 with

significant evidence of impaired cognition and imp@nt of orientation to person, time and place.

[AR 540]. Second, Dr. Balada’s narrative report angtjaenaire include descriptions of plaintiff
clinical presentation and symptoms thatretate with the reported test results. [2¢®€530-531,
540-541]. Third, Dr. Balada reported the numericalilts for two of the testshe administered, th
SLUMS (28/30) and the Wechsler Adult Intelliger8eale-1V (a full-scale 1Q score of 82, aj
scores in the bottom 25th percentile in some testing subgroups). [AR 535, 540-541]. AS

remaining tests—including the Beck Depressinventory—Dr. Balada provided a narrati

ted b

the

e
hd
for tt

Ve

description of plaintiff's performance. Regarding the Beck Depression Inventory, she wrojte the

plaintiff's performance was “far below averagaga,” and that he “exhibited significant signs

-6 -
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depression and depressive symptoms and diagih¢8&s540]. She also explained that on t

Bender-Gestalt and Trails A and B, for examgplintiff “scored below average and showed

several perseveration errors and rule breaks, timgtte Wechsler Memory Scale, plaintiff “scor

below average on both Logical Memory SubtéStlayed Recall and Regnition) with evidence

of impaired delayed recall,” and that plaintffVisual and Auditory Attention Testing sco
“revealed below average scores in measures of auditory and visual memory for immedi
delayed recall, with impairment in concemima and working memory,” with “deterioration i
word-finding and naming abilities and in tests of executive function”)]. Although including
the raw test data would promote transparencyAttiedid not point to any facts suggesting that

Balada’s narrative description of plaintiff's results was unreliable or that the absence of the r

re

Ete a

all of

Dr.

AW da

undermined the legitimacy of her conclusions. T&isspecially true given that the ALJ did rfot

utilize a medical expert and, “as a lay person, [he] is ‘simply not qualified to interpret rav

medical data in functional terms.””_Padilla v. Astr6d1 F. Supp. 2d 1102, 1106 (C.D. Cal. 20

(quoting _Nguyen v. Chated72 F.3d 31, 35 (1st Cir.1999) (per curiam) and citing Da

Weinberger522 F.2d 1154, 1156 (9th Cir. 1975)). Furthere, although Dr. Balada could ha
provided more detail about plaintiff's numericadtteesults, Dr. Bagner did not have the benefi

any test psychological test results in forming his opinion.

<

i)

Ve

[ of

The ALJ also erred in discrediting Dr. Bd#ds opinion because she “accepted [plaintiff’s]

subjective complaints at face value without independently and neutrally verifying [plain

veracity with objective criteria.” [AR 25]. The présa that the “veracity” of a claimant’s subjecti

mental complaints can be “verified” with “objeaticriteria” is faulty. As the Sixth Circuit hgs

fiff's]

Ve

explained, psychiatric impairments are “not as readily amenable to substantiation by objectiv

laboratory testing as a medical impairmentoj@dequently, the diagnostic techniques employgd in

the field of psychiatry may be somewhat less tangible than those in the field of medicine.

Blankenship v. Bower874 F.2d 1116, 1121 (6th Cir. 1989) (periam) (ellipses omitted) (quotin

Poulin v. Bowen 817 F.2d 865, 873-874 (D.C. Cir. 1987)). lféh mental iliness is the basis

J

of

a disability claim, clinical and laboratory data may consist of the diagnosis and observatons

professionals trained in the field of psychdyudbdgy. The report of a psychiatrist should not

-7 -
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rejected simply because of the relative imprecision of the psychiatric methodology or the gbsen

of substantial documentation, unless there are olasons to question the diagnostic techniqu

Blankenship874 F.2d at 1121 (quoting Pouyl®8il7 F.2d at 873-874).

es.”

Under the Commissioner’s regulations, the existesf a mental impairment is establishied

by medical evidence consisting of signs, symptoms, and laboratory findings. Symptoms
claimant’s description of his or her impairment, while psychiatric signs are medically demon
and observable phenomena which indicate speaibnormalities of behavior, affect, thoug

memory, orientation, and contact with realiMedically acceptable laboratory findings inclu

are ftl
strabl
Nt,

de

psychological test results. 20 C.F.R. 88 404.1508, 416.908; 404.1520a(b)(1), 416.920@a(b)(1

404.1528(b)&(c), 416.928(b)&(c). The record does support the conclusion that Dr. Balada

blindly or uncritically accepted plaintiff's subjiae symptoms. Instead, she permissibly relied
his symptoms along with psychiatric signs (abnormal mental status examination resul

laboratory findings (psychological test results). Beeando v. Comm’r of Soc. Sec. Admid49

Fed. Appx. 610, 612 n.2 (9th Cir. 2011) (“[M]entaddith professionals frequently rely on t
combination of their observations and the patieapsrts of symptoms (as do all doctors) . . . .
allow an ALJ to discredit a mental health professional's opinion solely because it is bag
significant degree on a patient's ‘subjective allegetiis to allow an end-run around our rules
evaluating medical opinions for the entire catggur psychological disorders.”); Regennitter
Comm'r, Soc. Sec. Adminl166 F.3d 1294, 1300 (9th Cir. 1999) (holding that the ALJ erre

rejecting an examining psychologist’s opinion for aticgpthe claimant's statements “at face vall

because the psychologist interviewed and testectlaimant, made findings, explained how

findings supported his diagnosesgdalid not find that the claimantas malingering or deceptive).

The ALJ also faulted Dr. Balada’s report besmushe noted that plaintiff's “psychiatr,
problems go back 30 years,” but plaintiff “did raltege any psychiatric impairment when
applied for benefits,” and because Dr. Balada iteplan response to a questionnaire that plain
had required 15 psychiatric hospitalizations inl#s¢ 20 years when there was record evideng
only two psychiatric hospitalizations. [AR 25]hdse are not legitimate reasons for rejecting

Balada’s opinion as a whole. Dr. Baladpaded that plaintiff “required hospitalizaticor

-8-
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emergency room treatment for his/her symptoms” 15 times in 20 years. [AR 531 (italics added)].

That statement is consistent with plaintiff stienony during the hearing that he had to go to

emergency room 10 to 15 times for his symptompanticular severe, chronic insomnia. [AR 5

The ALJ is correct that plaintiff did not allege mi@l problems in his initial application for benefits,
in which he stated that he cduiot work due to chronic headipaack of oxygen to the brain, ard

a sleep disorder. [AR 276]. Nonetheless, the faluihd that plaintiff had seere mental disorderg,

the

and plaintiff testified that he had been “ill” sm 1977, that he had been fired from his “first 1Q to

15 jobs” because he “just couldn’t relate,” thahlad first seen a psychologist in the “early 198
on the recommendation of his medical doctor, andht@&dprobably had [depression] most of [h
life....” [AR 46, 48, 52, 72, 103-104Plaintiff also testified,rzd the ALJ found, that he had be

psychiatrically hospitalized in November 2005 and February 2010, and that he was re

1%
>

ceivir

ongoing mental health treatment. [AR 21, 73-74, 105]. The record as a whole belies th¢ ALJ

suggestion that the statements he identified in Dr. Balada’s report were so plainly inco
misleading that they justified rejecting her opinion.

For all of these reasons, the ALJ did not meet his obligation to articulate specif

rect (

C an(

legitimate reasons based on substantial evidence in the record for rejecting Dr. Balada’s gpinio

Dr. Gamboa

The ALJ also rejected ¢hopinion of Dr. Gamboa, the Commissioner’'s consultative

examining psychologist._[Se&&R 21-25].

Dr. Gamboa examined plaintiff in Ap2012. [AR 554-561]. She conducted a clinig
interview, performed a mental status examonatreviewed Dr. Balada’s January 2011 report,
administered the following psychological tesBeck Depression Inventory, Millon Clinicd
Multiaxial Inventory-Il, Wechlser Adult Integence Scale-1V (“WAIS-IV”), Wechsler Memory
Scale-1V, Bender Visual-Motor Gestalt Test-Il. [AR84]. She included the numerical test data
her report opined that plaintiff's test results were “a generally valid estimate of [plaintiff's] fun
at this time.” [AR 559].

Dr. Gamboa reported that phiiff had a full-scale 1Q scerof 82 on the WAIS-IV, the sam

score reported by Dr. Balada. [AR 558]. Dr. Gwa concluded that plaintiff's overall cognitiy
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ability fell in the average to borderline ran§®&R 559]. His “probable DSM-IV diagnoses” we
major depressive disorder and generalized andistyder. Dr. Gamboa ge plaintiff a GAF score
of 47 [AR 559], signifying “serious symptoms, suab suicidal ideation or severe obsessid
rituals, or any serious impairment in social,eational, or school functioning, such as the abse
of friends or the inability to keep a job.” SB&M-IV at 27-36.

Dr. Gamboa concluded that pt&ff demonstrated a“mild ebility to understand, remembe
and carry out short and simplistic instructions,” a “moderate inability to understand, remembk
carry out detailed instructions,” a “mild-to-moderate inability to make simplistic work-re
decisions without special supervision,” and a “mratketo-marked inability to interact appropriatg
with supervisors, coworkers and peers.” [AR 560;A8&62-563]. She opined that plaintiff w3

“socially bizarre,” “very tangentld “got out-of-topic,” and “stuggle[d] interpersonally.” [AR 560
seeAR 562]. She “strongly recommended” mental hesdttvices “especially with social skills ar
not much in[sight] on his difficulties.” [AR 560].

Notwithstanding the general consistency between the findings and opinions of Dr.

and Dr. Gamboa, Dr. Gamboa’s insion of plaintiff's numerical test data in her report, the A

gave Dr. Gamboa’s opinion “limited weight."[AR 24]. The ALJ’s reasons for rejecting Q.

Gamboa’s opinion are not legally sufficient.

First, the ALJ remarked that Dr. Gamboa accepted plaintiff's subjective complaints §
value without independently verifying them througkting or other means, a rationale that is
legitimate for the reasons already explained, aatidlso lacks the suppat substantial evidenc
in the record, particularly in view of Dr. G#oa’s assessment that plaintiff was an “adeq
historian” who was “cooperative” and exhibited éaglate efforts” during the evaluation, and |
conclusion that plaintiff's test results were “gealra valid estimate of” his functional level bas
on clinical observations. [AR 554, 557 559].

Second, the ALJ pointed to plaintiff's ability “drive, attend to personal care, and shg
[AR 24]. Performing a wide range of daily activities may undermine a claimant’'s subjg
complaints of disabling symptoms; however, plaintiff’'s admitted ability to perform a limited 1

daily activities is not inconsistent with his subjective allegationsG@eason v. Colvin759 F.3d
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995, 1016 (9th Cir. 2014) (noting that “[w]e havepeatedly warned that ALJs must be especi
cautious in concluding that daily activities aneonsistent with testimony about pain, beca
impairments that would unquestionably preclude work and all the pressures of a wo

environment will often be consistent with doing nedhan merely restg in bed all day,” ang

holding that the ALJ erred in concluding that phaintiff's daily activities of talking on the phong

preparing meals, cleaning her room, and helping care for her daughter were inconsistent
pain complaints). Furthermore, Dr. Gamboaktinto account plaintiff’s ability to perform thos
daily activities in formulating her opinion, so there is no inconsistency. ARe857].

Finally, the ALJ pointed to treatment recofidsn East Valley Community Center revealit

ally

ise

kplac

174

with

e

9

that plaintiff was oriented to time, place, person, and situation; had normal insight and judgmen

and exhibited appropriate mood ancdeaff [AR 24-25 (citing AR 603-604, 607-608, 613-614
Those findings were made by Rossylynn Davidsonurse practitioner, during plaintiff's offic
visits in April, May, and July 2012 to follow up @omplaints of head pain. A nurse practitior
is not an “acceptable medical source” under then@ssioner’s regulations, but instead falls ir
the category of “other sources.” The ALJ “may” ugermation in the record from “other source

“to show the severity” (but not the existencepaflaimant’s medically determinable impairme

and how those impairments @t the ability to work, Se@0 C.F.R. 88 404.1508, 416.908,

404.1513(a)(d), 416.913(a)(d).

Ms. Davidson’s findings are not specificgigmate reasons for rejecting Dr. Gambo
opinion. Dr. Gamboa is an “acceptable medical souese] she is also a specialist in a relev
mental health discipline, psychology. S¥eC.F.R. 88 404.1527(c)(5), 416.927(c)(5). The A
did not point to any facts jti/ing rejecting her opinion on account of a few findings made b
“other source” who saw plaintiff for complaintg head pain and insomnia. In addition, M
Davidson completed a form in August 2012 stating that plaintiff “does not use alcohol of
drugs” and “needs to be evaluated by psychiaingicating that she concluded that plaintif
mental health issues were significant enoughetjuire referral to a specialist. [AR 620].
addition, the ALJ expressly rejected the opinioMofLeland, plaintiff's treating licensed marriag

and family therapist, because he was ndtaneptable medical source,” notwithstanding that

-11 -
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Leland is a mental health professional, unlike Dlavidson; saw plairfisignificantly longer and
more often than Ms. Davidson did; and tregitintiff for his psychological problems. [SAR
25, 489-496].

For all of these reasons, the ALJ did not arateilegally sufficient reasons for rejecting Dr.

Gamboa’s opinion.
Remedy
The choice whether to reverse and remand for further administrative proceedings

reverse and simply award benefits, ithim the discretion of the court. SeE@rman v. Apfel211

F.3d 1172, 1178 (9th Cir.) (holding thk district court's decisiomhether to remand for furtheg
proceedings or payment of benefits is discretionaryis subject to review for abuse of discretig
cert. denied531 U.S. 1038 (2000). Theriin Circuit has observed that “the proper course, ex

in rare circumstances, is to remand to the agem@dditional investigation or explanation.” Mois

v. Barnhart367 F.3d 882, 886 (9th Cir. 2004) (quoting INS v. Venthgy U.S. 12, 16 (2002) (pe

curiam)); seeTreichler v. Comm’r of Soc. Sec. AdmiY5 F.3d 1090, 1099 (9th Cir. 201

(describing this as the “ordinary remand rule”). A district court, however,
should credit evidence that was rejecthding the administrative process and
remand for an immediate award of benefitd) the ALJ failed to provide legally
sufficient reasons for rejecting the eviden(2) there are no outstanding issues that
must be resolved before a determinatiodisébility can be made; and (3) it is clear
from the record that the ALJ would be required to find the claimant disabled were
such evidence credited.

Benecke v. Barnhar879 F.3d 587, 593 (9th Cir. 2004) (citing Harmahl F.3d at 1178). Th

Harmarntest “does not obscure the more generalthaethe decision whether to remand for furtl
proceedings turns upon the likely utility of such proceedings.” Har@bh F.3d at 1179; se
Benecke379 F.3d at 593 (noting that a remand for further administrative proceedings is appf
“if enhancement of the record would be useful”).

The ALJ did not articulate legally sufficiergasons for rejecting the opinions of Dr. Bal3

and Dr. Gamboa, which were consistent with each other and well-supported by clinig
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diagnostic findings. Their opiniordso were consistent with the July 2013 opinion of Esther
Ph.D. of Downtown Mental Health Center (“Dotewn MHC”), which was considered the Apped
Council and therefore is partthe record in thiaction. [AR 1-7, 656-663]. S&rewes v. Comm’r

of Social Sec. Admin682 F.3d 1157, 1160, 1162-1163 (9th Cir. 20IH).Lee’s report states that

plaintiff received mental health treatmentditimes a month at Downtown MHC beginning
March 2013, about nine months after the ALJ dehatkfits. Dr. Lee diagnosed major depress

gave plaintiff a GAF score of 4igund plaintiff “markedly limited”in a most of the work-relate

| ee,

[=

S

n
on,

i

mental functional abilities assessed, and found him “moderately limited” all but one of the re

such abilities, which was “not ratable on available evidence.” [AR 659-661]. Although Dr.

ainin

ee’s

opinion post-dates the ALJ’'s August 2012 opinion by a year, its consistency with the earlier

opinions of Drs. Balada and Gamboa is stigkand buttresses the reliability of those opinig
Moreover, this case has already been remandaifonfurther administrative proceedings, and
ALJ issued a second legally deficient decision.

Since the ALJ already had two opportunitiepttoperly adjudicate this case, and since

clear from the record that the ALJ would be reqiibeefind plaintiff disabled if the opinions of Df.

Balada and Dr. Gamboa are credited, the matter is remanded for an award of benefits.

Conclusion

For the reasons stated above, the Commissioner’s decisieveised, and the matter i$

remanded to the Commissioner for an award of benefits.

IT ISSO ORDERED.

ANDREW J. WISTRICH
United States Magistrate Judge

3 This disposition makes it unnecessary to consider the parties’ remaining conte
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