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. Timothy Quintanilla et al D

UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

PENNY PACE, Case No.: CV 14-2067 DOC(RNBX)

Plaintiff,
ORDER GRANTING MOTION FOR
VS. CLASSCERTIFICATION [76]

TIMOTHY QUINTANILLA; HENRY
MENDOZA; BILL TORRES, JAMES
FRANCIS BERGER; and CINDY E.
GONZALEZ,

Defendants.

Before the Court is Plaintiffs’ Motion fdClass Certification (“Mot.”) (Dkt. 76).

|. Background

This lawsuit is a putative securities fraudsd action brought by Plaintiffs George
Zuzulock, William Weakley, ad Penny Pace against Defendafimothy Quintanilla, Henry
Mendoza, Bill Torres, James Fran@&erger, and Cindy E. Gonzalez. Plaintiffs are purchas
common stock of Electronic Game Card, InEGC") between March 26, 2008 and Februa
19, 2010. First Amended Compl. (“FAC”) (DIg4) 1 3. Defendants were accountants and
partners in Mendoza Berger & Co., LLP (“M&B"a now-defunct firm that once served as
EGC'’s outside auditotd. 11 4, 31. Plaintiffs allege that M&issued audit reports in 2008 af
2009 that contained misleadi information about EGC'’s fim&ial position. M&B allegedly
failed to audit EGC'’s financial statements aduag to the standards of the Public Company
Accounting Oversight Board (PCAOB) and gmaily accepted auditing standards (GAAS).
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M&B also allegedly failed to present financiah®@ments in conformitwith general accepted
accounting principles (GAAP)d. 11 41, 43, 66-67, 110.

Plaintiffs originally filed this lawsuit in # Southern District dew York on January 4
2013. Compl. (Dkt. 1). The caseas transferred to the Centralsict of California on March
19, 2014 (Dkt. 32). Plaintifféled the operative complainthe First Amended Complaint, on
October 14, 2014 (Dkt. 64). Following the CosiFebruary 13, 2015 @er Granting in Part
and Denying in Part Motion to Biniss (“Order”) (Dkt. 75), Plaintiffs’ remaining claims are

violation of Section 10(b) andule 10b-5 of the Securities &xange Act, against Defendant

Quintanilla; and (2) control persdiability under Section 20(a) dhe Securities Exchange A¢

against all Defendants.

The Lead Plaintiffs fed the instant Motion on March 2015 (Dkt. 76). Defendants fil¢

1)

~—+

|4

2d

their opposition on June 1 (Dkt. 82). Plaintified a reply on June 22 (Dkt. 84). Oral argument

was heard on July 21 (Dkt. 87).

II. Legal Standard

Courts may certify a class action only if itisées all four requirements identified in
Federal Rule of Civil Procedure 23(Amchem Prods., Inc. v. WindséR21 U.S. 591, 614
(1997). Rule 23(a) requires Plaintiffs to show thllowing: (1) the class so “numerous” that
joinder of all members individllg is impracticable; (2) there are questions of law or fact
“‘common” to the class; (3) the chas or defenses of the class representatives are “typical”
claims or defenses of the class; and (4) tliegrerepresenting the classable to fairly and
“adequately” protect the interests of allsdanembers. Fed. Riv. P. 23(a). These

requirements are commonly referred to mgrerosity,” “commonality,” “typicality,” and
“adequacy.’United Steel, Paper & Forestry, Rubbbt{g. Energy, Allied Indus. & Serv.
Workers Int’'l Union, AFLEIO v. Conoco Phillips Cp593 F.3d 802, 8(9th Cir. 2010).

In addition, the class musétisfy one of the threelsdivisions of Rule 23(b)d. Here,
Plaintiffs seeks to certify a class under R2®B¢b)(3). Rule 23(b)(3) requires that common
guestions of law or fact predominate over wdilial questions, and @l class resolution be

superior to other available methodse$olution. Fed. R. Civ. P. 23(b)(3).

of the
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“Rule 23 does not set forth a mere pleading stand#vdl*Mart Stores, Inc. v. Duke31
S. Ct. 2541, 2551 (2011). A party seeking clssification must affirmatively demonstrate
compliance with Rule 23—thad, the party must be pregakto prove that there airefact
sufficiently numerous parties andnamon questions of law or fadd.

In resolving a class certifiaah motion, it is inevitable thahe Court will touch on the
merits of a plaintiff's claimsSee Wal-Mart131 S. Ct. at 2551-52 (“The class determinatior
generally involves considerations that are enmeshed in thfactd legal issues comprising
the plaintiff's causes of action.”) (quotirigen. Tel. Co. of Sw. v. Falco#s7 U.S. 147, 156
(1982)). But, “Rule 23 grants courts no licensertigage in free-ranging mis inquiries at the
certification stage.Amgen, Inc. v. ContRet. Plans & Trust Fund431 S. Ct. 1184, 1194-95
(2013). Accordingly, any merits considerationgnbe limited to thosessues necessary to
deciding class certificatiorbee idat 1195 (“Merits questions may be considered to the exi
but only to the extent—that theye relevant to determining wther the Rule 23 prerequisite
for class certification are satisfied.”).

[I1. Discussion

Plaintiffs seek to certyfthe following class:

All persons or entities that purchased or otherwise acquieegublicly traded

common stock Electronic Game Card, I(f&GC”) between March 26, 2008 and

February 19, 2010, inclusive, and who heiltth shares on or after February 10,

2010. Excluded from the Classe the current and former officers and directors of

the Company, members of their immedi@milies and their legal representatives,

heirs, successors or assigns; also exdddsm the Class are Defendants and the
current and former partners of M&B, méers of their immediate families and
their legal representatives, heirs, successo assigns; also excluded is any entity

in which any of the abovexcluded persons or entities have or had a controlling
interest.

Mot. at 1.
A. Requirements of Rule 23(a)

1. Numerosity
A class must be “so numerous that joindealbfmembers is impracticable.” Fed. R. C

P. 23(a)(1). Defendants do not dispute thatgioposed class sdies the numerosity
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requirement. In addition, the Court finds tktze proposed class, nunmlvgy in the hundreds,
satisfies the numerosity requiremyawhich is presumptively safied when there are at least
forty membersSee Avilez v. Pinkerton Gov't Sen&36 F.R.D. 450, 45(C.D. Cal. 2012).
Therefore, the Court finds thRuule 23(a)(1) is satisfied.
2. Commonality

Rule 23(a)(2) requires courts to perforrfrigorous analysis” to determine whether
“there are questions of law or fact commornhe class,” but “even a single common questid
will do.” See Wal-Mart131 S. Ct. at 2551, 2556tations and quotations omittedgilis v.
Costco Wholesale Cori57 F.3d 970, 981 (9th Cir. 201 Dertification is appropriate where
the legality of a particular policy presents a “sfgaint question of law” that is “apt to drive
the resolution of the litigationAbdullah v. U.S. Sec. Assp¢31 F.3d 952, 963 (9th Cir. 201
(citing Wal-Mart, 131 S. Ct. at 2551).

Defendants do not dispute tlemimmon questions of fact and law exist in this case. ]
Court agrees with Plaintiffs that thesarooon questions include (1) whether Defendants
violated federal securities laws; (2) whethefddelants made statememsinvestors during
the Class Period that misrepreta or omitted material inforation about the compliance of
M&B'’s audits of EGC with PCAOB standardesdEGC's financial stateemts with GAAP; (3)
whether Defendants made the misrepresentaindomissions with scienter; and (4) the
proper measure of damages. Mot. at 7. Therefore, the Court finds that Rule 23(a)(2) is g

3. Typicality and Adequacy

A class representative’s claimsaafenses must be “typical thfe claims or defenses ¢
the class.” Fed. R. Civ. P. 23(a)(3). Cowssess typicality by determining whether the clag
representatives and the rest of the putatiaes have similar injuries and condu¢anon v.
Dataproducts Corp.976 F.2d 497, 508 (9th ICiL992). A class represetitee must also be ab
to “fairly and adequately protect the interasitshe class.” Fed. R. Civ. P. 23(a)(4). In
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determining adequacy, courts resolve two questions: “(1) do the named plaintiffs and their

counsel have any conflicts of interest with etblass members and (2) will the named plain

tiffs
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and their counsel prosecute the actrgorously on behalf of the classPanlon v. Chrysler
Corp, 150 F.3d 1011,020 (9th Cir. 1998).

Here, Defendants do not contest the typicalitg adequacy of the named plaintiffs of
their counsel. Having reviewele record, the Court is also satisfied that the typicality and
adequacy elements are met.

B. Requirementsof Rule 23(b)(3)
1. Predominance

“Rule 23(b)’'s predominance criterionagen more demandirtban Rule 23(a).”
Comcast Corp. v. Behrentli33 S. Ct. 1426, 1432 (2013). R@®&(b) requires that courts “taki
a ‘close look’ at whether common quessgoredominate over individual onekld” Here,

Defendants argue that the predominance requirement is not met because (1) Plaintiffs h

shown that the market for EGC common stock wficient for purposes of the fraud-on-the}

market theory; and (2) individlized inquiry is necessary to determine whether each class
member’s claims are time-barred. Theu@@ddresses each argument in turn.
a. Fraud-on-the-Market Theory
The fraud-on-the-market issueegented in this Motion is id&aal to the issue present
in the motion for class certification in the related c&sgrie v. Elec. Game Card, In€ase
No. 10-0252-DOC (RNBx)For the reasons stated in the Court’s class certification order i
Petrie, the Court finds that Plaintiffs have megithburden of proving that they are entitled t
the fraud-on-the-market presumption.
b. Statute of Limitations
Defendants argue that individual questipnsdominate over common ones because
fact finder must determine on ardividualized basis whetheach class member’s securities
fraud claims are barred by the two-year s&anftlimitations, 28 U.S.C. § 1658(b)(1). The
Court disagrees.
The possibility of individual quéi®ns regarding statute of limitations is not fatal to ¢
certification when there is a sudfent nucleus of common questioki¢illiams v. Sinclaiy 529

F.2d 1383, 1388 (9t@ir. 1975) (“The existence of a stié¢ of limitations issue does not

1%
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compel a finding that individual issues predominate over common oreee"glso Cameron vy.

E.M. Adams & Cq.547 F.2d 473, 478 (9th Cir. 1976) (sanwgste Mgmt. Holdings, Inc. v.
Mowbray, 208 F.3d 288, 296 (1st Cir. 2000) (“Adtilngh a necessity for individualized statute

174

of-limitations determinations invariably weighgainst class certificath under Rule 23(b)(3),
we reject any per se rule that treats the presehsech issues as an automatic disqualifier.”
Joint Equity Comm. of Investors of Real Estate Partners, Ir@@oldwell Banker Real Estate
Corp, 281 F.R.D. 422, 43(C.D. Cal. 2012)But see Broussard v. Meineke Disc. Muffler
Shops, InG.155 F.3d 331, 342 (4th Cil998). This is particulr so when the issues
surrounding the statute timitations defense are susatible to common proofn re
Linerboard Antitrust Litig. 305 F.3d 145, 163 3Cir. 2002) (finding that common questions
predominated over individualized questions vehglaintiffs’ theory oftolling was focused on
defendants’ concealment of information, not on the putative class members’ adiang);
BSH Home Appliances Cor289 F.R.D. 466, 48@C.D. Cal. 2012) (holdig that defendant’s
statute of limitations defense did not rais#isient individual inquiries to defeat class
certification where plaintiffs’ arguments to reltbhé defense raised monon questions of law
and fact).

Here, as discussed in the Court’s Febrds8y2015 Order, the 2-year statute of
limitations period for securitiesdud begins to run when theapitiff actually discovers or

when a hypothetical plaintiff who was reasonatiligent in investigatig the facts would hav

1%

discovered the facts constituting thelation, “whichever comes firstMerck & Co. v.
Reynolds559 U.S. 633, 652-53 (2010).

Defendants contend that indilialized inquiry is necessary to determine “what each
plaintiff knew and when he or she knewat'id to determine the reasonableness of each
plaintiff's delay in investigating M&Bs potential scienter. Opp’n at 18.

The second part of Defendants’ argamhis easily dispensed with. Undéerck it is

not necessary to adjudiedathe reasonableness of each plHiastefforts to investigate potentia
fraud because the key is whigre “hypothetical reasonably diligent plaintiff” would have

discovered the necessary facts. It is ivate whether the actual plaintiff undertook a
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reasonably diligent investigatioMerck 559 U.S. at 652-53. Since the “hypothetical
reasonably diligent plaintiff’ statard would apply to all of thputative class members’ claims,
it actually raises a common egtion of fact and law.

In contrast, when each clasember actually discoverdle necessary facts requires

more of an individualized guiry. Theoretically, each da member could have actually

discovered that M&B acted withienter at a different time, &ach class member theoretica
could have had access to differsntirces of information othéhan public announcements
from the SEC, EGC, or M&B, which were available to all cia&snbers. However, the
definition of the class excludes directors afftcers of EGC and M&B, their immediate family

members, legal representativesyfiesuccessors, and assigns—pkeesons most likely to hav

11°)

inside information about sciemtelhe mere possibility that someanehe class, as defined,
learned something earlier than other class neemtoes not compel the Court to find that
individual statute-of-limitation issues predmrate over the many common questions in this
action.Cameron 547 F.2d at 478yVilliams 529 F.2d at 1388.
c. Conclusion
Accordingly, the Court finds that the RW8(b) predominance requirement is met.
2. Superiority

Class certification is appropriate only if da®solution is “superior to other available

methods for fairly and efficiently adjudicatingetikontroversy.” Fed. R. Civ. P. 23(b)(3). Rule

23(b)(3) lays out four non-exhaustive facttwscourts to takénto consideration:
(A) the class members’ interests in mdually controlling the prosecution or
defense of separate actions;

(B) the extent and nature of any litigm concerning thecontroversy already
begun by or against class members;

(C) the desirability or undesirability of concentrating the litigation of the claims in
the particular forum; and

(D) the likely difficulties in managing a class action.

Fed. R. Civ. P. 23(b)(3).
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Defendants have not raised any issues relatdtese four factors other than those ra
above related to predominané&enerally, “[i]f united by a common core of facts, and a
presumption of reliance on affieient market, class actionseathe superior way to litigate a
case alleging violations of securities fraudguyen v. Radient Pharm. Cor@87 F.R.D. 563,
575 (C.D. Cal. 2012). Here, there is a commate o facts. Since Plaintiffs prevail on the
fraud-on-the-market theory, the Counds the superiority requirement met.

I'V.Disposition

For the reasons discussed above, thet@@RANTS Plaintiffs’ Motion for Class

Certification.

DATED: July 31, 2015

At & ConZon
DAVID O. CARTER
UNITED STATES DISTRICT JUDGE

sed



