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Proceedings:  (IN CHAMBERS) - DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT OR, IN THE ALTERNATIVE, SUMMARY
ADJUDICATION (DKt. 43, filed August 17, 2014)

l. INTRODUCTION

This action arises from the sexual asiseulate 2009 of plaintiff Tara McMahon
(“plaintiff” or “McMahon”) by Los AngelesPolice Department (“LAPD”) Officer Luis
Valenzuela, while Valenzuelaas on duty with his partner, LAPD Officer James
Nichols. Prior to filing this action, plaiftipresented her administrative claim to the City
of Los Angeles (“the City”) on Janualfy’, 2014, pursuant to California Government
Code Section 910, et se@ompl. T 43. The City rejead plaintiff’s administrative claim
on February 24, 2014. Id.

On March 19, 2014, plaintiff filed this aon in federal couraigainst Valenzuela,
Nichols, and the City (collectively, “defdants”). The complaint asserts the following
ten claims: (1) assault, (2) sexual battenyd (3) intentional infliction of emotional
distress against Valenzuela and the City;aiding and abetting assault, (5) aiding and
abetting sexual battery, and (6) police negligence against Nichols and the City; (7) false
imprisonment against all three defendants; and (8) violations of the Fourth Amendment
under 42 U.S.C. § 1983, (9) the Eighth &mdment under 42 U.S.C. § 1983, and (10)
civil rights under California Civil Code 8§ 52(fhe “Bane Act”) against Valenzuela and
Nichols! Id. 19 49-100. In the complaint, plaintiff states that “the threats of Defendants
Valenzuela and Nichols” and “the stonewalling, misrepresentaand directives of [the

! Plaintiff does not seek to allege a claim for violation of 42 U.S.C. § 1983, or any

other federal claim, against the City.
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City]” dissuaded her from timely filing all of her claims. fd44. Plaintiff contends,
therefore, that defendants are equitabtp@sed from asserting a statute of limitations
defense as to both the filing of the section 910 claim and the instant lawsif. 44k48.

On August 17, 2015, defendants filed the instant motion for summary judgment or,
in the alternative, summary adjudicatiamconjunction with supporting exhibits and a
separate statement of uncontroverted fabist. 44. Defendants’ chief argument in the
instant motion is that all of plaintiff’'s claims are barred for failure timely to comply with
the California Government Tort Claims Actdaother relevant statutes of limitations. On
August 24, 2015, plaintiff filed her opposition, in conjunction with supporting exhibits, a
separate statement of uncontroverted faatd,a request for judicial notice. Dkts. 51-
532 Defendants replied on August 31, 2015jlevkimultaneously filing joint objections

2 Plaintiff requests that the court take judicial notice of the following three
documents: (1) a January 3, 2013 Los Angeles Tmeasspaper article by Joel Rubin
and Jack Leonard entitled, “2 LAPD Officekscused of Forcing Women to Have Sex,”
attached as exhibit 12 to the Declaratiorsobtt J. Street; (2) a November 5, 2013 Los
Angeles Timesewspaper article by Joel Rulantitled, “LAPD Seeks to Fire Two
Officers Over Coerced Sex,” atthed as exhibit 13 to the Declaration of Scott J. Street;
and (3) a June 27, 2013 LAPD Internal AffaReport, attached as exhibit 7 to the
Declaration of Scott J. Street. Defendamibject to the newspaparticles under Federal
Rules of Evidence 402 (lacks relevance), 901(a) (lacks authentication), 56(e) (lacks
foundation), 802 (inadmissible hearsay), and @@&dmissible hearsay within hearsay).
SeeDefs.’ Evid. Objs. Nos. 88-89. Whitae Court may take judicial notice of
newspaper articles, it can do so only to “incgcahat was in the public realm at the time,
not whether the contents of those articles were in fact true.” Von Saher v. Norton Simon
Museum of Art at Pasaden@92 F.3d 954, 960 (9th Cir. 2010) (citing Premier Growth
Fund v. Alliance Capital Mgmt435 F.3d 396, 401 n.15 (3d Cir. 2006)). To the extent to
which plaintiff requests judicial notice ofaHacts contained within these articles, the
request IDENIED. However, the CouGRANTS plaintiff's request to the extent it
seeks only to indicate that the content &f tiewspaper articles was in the public realm at
the time of publication and therefore avai@bbr plaintiff to read at that time.
Defendants’ evidentiary objections are accordirgBNIED. Defendants further object
to the Internal Affairs report under Federailes of Evidence 402 (lacks relevance), 404

(improper character evidence), 901(a) (Rekithentication), 56(e) (lacks foundation),
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to documentary evidence plaintiff offeredsapport of her opposition. Dkt. 71. Having
carefully considered the parties’ argumetite Court finds and concludes as follows.

II.  BACKGROUND

Except where noted, the following faetse undisputed. In 2009, Officers Luis
Valenzuela and James Nichols (“the officers”) were officers in LAPD’s Hollywood
Division. Pls.’s Separate Statement ohGiae Disputes and Additional Material Facts
(“PS”) 1 P3; Defs.” Joint Reply to Pls.’s (@&ate Statement of Genuine Disputes and
Additional Material Facts (“DRS”) 1 P3. Mospecifically, the officers were partners in
LAPD’s undercover narcotics uniS 9§ P4; DRS { P4. On July 8, 2009, Plaintiff Tara
McMahon was arrested for possession offramphetamine. Defs.’” Statement of
Uncontroverted Facts (“DS”) 1 1; QL. Following her arrest, McMahon was
transported to the Van Nuys County Jail by Cdfs Valenzuela and Nichols. DS | 2; PS
1 2. At the time, the officers told McMahtimey would put her “on the payroll” if she
helped them. PS { P6; DRS | P6. Valeta gave McMahon &icell phone number and
told her to call him if she needed anything. PS | P7; DRS { P7. McMahon was then
transferred to the Criminal Courts Buidj (“CCB”) where she wasventually released
on or about July 11, 2009. DS | 3; P& fAfter her release from CCB, McMahon was

802 (inadmissible hearsay), and 805 (inadmissible hearsay within hearsay)efSése

Evid. Objs. No. 84. Generally, “[flacts aredisputable, and thus subject to judicial

notice, only if they are either ‘generakmown’ under Rule 201(b)(1) or ‘capable of
accurate and ready determination by regmsources whose accuracy cannot be
reasonably questioned’ under Rule 20@@h” United States v. Ritchi&42 F.3d 903,

909 (9th Cir. 2003) (citation omitted). Plaifis request that the Court take judicial

notice of the Internal Affairs report, presumably for the truth of the statements contained
therein, ISDENIED because the statements and findings contained within the report do
not constitute matters that are “not subjeateasonable dispute.” Fed. R. Evid. 201.

® Portions of the briefing and record in this matter were filed under seal. This
redacted version of the Court’s order omnéferences to information included in a
version produced under seal.
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approached by officers Valenzuela andhis, who gave her food and beverage, and
then dropped her off in Hollywood. DS { 4; PS | 4.

Sometime between August 9, 2009, and November 4, 2009, McMahon was
approached by Officers Valenzuela afidhols while she was walking her dog in
Hollywood. DS  5; PS 9 5. The Officavere traveling in a gray Volkswagon Jetta.

DS 1 5; PS 1 5. Officer ValenzueldddicMahon to get into the car, and McMahon
complied, getting into the car’'s backseat. P& PS { 6. Officer Valenzuela drove for a
short period of time and then parked the dag& § 7; PS { 7. Valenzuela then told
McMahon that he was going to get into the backseat. DS { 8; PS { 8. After getting into
the back seat, Valenzuela took McMahon'’s dod gave it to Nichols. DS 1 9; PS { 9.
According to McMahon, Officer Valenzuela thproceeded to sexually assault her. DS
10; PS 1 10. During this assault, Valeraderced McMahon to orally copulate him in

the backseat. IdNichols served as the “lookout” during the assault and did nothing to
stop the sexual assault. PS 1 P51-P52; DRS |1 P51-P52. The first thing plaintiff can
recall Officer Valenzuela sayirafter the assault was, “Thathat wasn’t so bad, was it.”

DS 7 11; PS T 11.

Officer Nichols was seated in the fromtas during the entire sexual assault and did
not say anything to McMahon during the assalbif 1 13; PS § 13. Furthermore, at no
point in time after the sexual assault didNW&hon ever see or speak to Officer Nichols
again. DS 1 15; PS 1 15. After the sexasalault, Valenzuekaxchanged numerous text
messages with McMahon in [a2009 and 2010. PS § P55; DR®55. Valenzuela and
McMahon also spoke on the phone during this period. PS § P56; DRS § P56. During
their various communications, it is undisputkdt Valenzuela told McMahon, inter glia
not to report the assault because he had ayfafS  P58; DRS { P58. It is further
undisputed that Valenzuela stated tatand Nichols would put McMahon “on the
payroll” if she stayed quiet about the adsand would also buy her a ticket to Las Vegas
if she would go there and never returiLtis Angeles. PS 11 P59, P61; DRS 1 P59,
P61. Plaintiff avers, but defendants dispthaf she was terrified that the officers would
retaliate against her if she reported the skassault because Valarala told her through
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their communications that she would be in danger if she said anything about the incident.
SeePS 11 P57, P65; DeclarationTara McMahon (“McMahon Decl.”) § 19.

The first time McMahon actually saw Officer Valenzuela after the assault was in
2010 when she was arrested for public intetion and was walking into LAPD’s Wilcox
Station. DS 117; PS T 17; PS § P63; DS 1 P63. At that time, she observed Officer
Valenzuela walking into the station, acalled out to him. DS 1 18; PS § 18. In
response, Officer Valenzuela phis finger up to his lips, as if to gesture that McMahon
should be quiet. DS { 19; PS 1 19. McMahon did not see him again on that day or that
evening. DS { 20; PS 1 20.

On January 20, 2011, McMahon was agairested and taken to LAPD’s
Hollywood Station. PS § P78; DRS { P4@n this date, McMahon reported the 2009
sexual assault to LAPD for the first tim®S § 21; PS 1 21. McMahon insists, though
defendants dispute, that she did not repatséxual assault to LAPD before this date
because she believed that Officers ValenzaathNichols would retaliate against her on
account of previous threatening statements they allegedly made towards her. PS  P79-
P80. As a result of McMahon's reporting the incident to LAPD, a number of LAPD
sergeants conducted a videotaped intarwvigth McMahon on January 20, 2011. DS
22; PS 1 22. McMahon did not identify Offisevalenzuela and Nichols by name during
this interview. PS § P81; DRS { P81.ridg the interview, the sergeants told McMahon
that[*** REDACTED ***] . DS Y 23. McMahon was askefd** REDACTED ***]

DS 1 24; PS 1 24. In response, McMaftdh REDACTED ***] . Street Decl., Ex. 16
at 56:21-57:1; seBS | 25; PS § 25. Itis undisputed that during the interfitgw
REDACTED ***] . DS | 27; PS 1 27. Both parties have provided the Court with

* Defendants argue that McMahon’s deatam, filed in conjunction with her
opposition to the instant motion, is a “sham” affidavit and should not be considered by
the Court. For reasons explained inffee Court disagrees, aVERRULES
defendants’ objections to plaintiff's recently submitted declaration.irfbee Section
IV.A.1.

* Plaintiff disputes this fact, but proffeevidence that does not actually render the
fact disputed. PS § 23. Accordingly, this fact is not subject to genuine factual dispute.

CV-90 (06/04) CIVIL MINUTES - GENERAL Page 5 of 33



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL ‘0’
Case No. 2:14-cv-02085-CAS(AGRX) Date September 24, 2015
Title TARA MCMAHON V. LUIS VALENZUELA, ET AL.

complete transcripts of the January 20, 2011 interview.D&etaration of Charles Phan
(“Phan Decl.”), Ex. D; Declaration of 8tt J. Street (“Street Decl.”), Ex. 16.

Accordingly, neither party disputes thjat* REDACTED ***] . PS § P84 (citing Street
Decl., Ex. 16 (January 20, 2011 Recorded Interview Transcript), 7:8-11:21, 40:4-41:13,
55:5-57:10; 64:14-66:20, 67:24-72:6, 77:15-78:24). However, the parties digpute
REDACTED ***] . See, e.gDS 11 26, 29-30; PS 11 26, 29-30; DRS { P84 (arguing
that from the interview transcript* REDACTED ***] ).

Within a few days of her January 20, 2011 interview with the sergeants, McMahon
claims that she saw Officer Valenzueladtostel in Hollywood twice on the same day.
DS 91 31, 37; PS 1 31, 37. This was McMabdinst encounter with Valenzuela after
seeing him at LAPD’s Wilcox Station, when gestured that she should keep quiet. DS
1 32; PS | 32. During the first encounter at the hostel, she saw him typing on a computer,
but does not recall having any conversatiorie Wim. DS q 33; PS § 33. During the
second encounter at the hostel, she saw him drinking wine while she made dinner at the
hostel, and they had a conversation, duvich Officer Valenzuela made no threats.
DS 1 34° The next time McMahon saw Offic¥ialenzuela was the following morning,
when she saw him walking away from the pagklot of the hostel. DS 1 35; PS { 35.
They did not speak to each other during thetance. DS | 36; PS { 36. This was the
last encounter between Officer Valenlauand McMahon. DS § 37; PS { 37.

In February 2011, McMahon moved to Las Vegas. DS 1 38; PS { 38. Her first
contact with anyone from the LAPD thereafwas her communication with Detective
Christine Frus, who works in LAPD’s Internal Affairs division and was assigned in late
2011 to investigate McMahon’s sexual assallegations. DS 11 39-40; PS Y 39-40.
Detective Frus had severalgghonic conversations witiicMahon, including five that
predated May 24, 2012. DS § 41; PS {1 41. Citing to testimony from McMahon’s
deposition, defendants aver that during treks, Detective Frus called to check in with
McMahon and inquire about how she wasngoi DS { 42 (citing Phan Decl., Ex. A

® Plaintiff disputes this fact, but proffeevidence that does not actually render the
fact disputed. PS { 34. That is, plaintiff does not disputedtinatg this encounter,
Officer Valenzuela made no threats. Acaogly, this fact is not subject to genuine
factual dispute.
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(Deposition of Tara McMahon), at 104:20-106:2). Plaintiff disputes defendants’
characterization of these phone callsnhgtprimarily to plaintiff's more recent

declaration, submitted in conjunction with plaintiff's opposition to the instant motion. PS
1 42 (citing McMahon Decl., 11 31-35).

On May 24, 2012, Detective Frus conducss audiotaped telephonic interview
with McMahon. DS { 43; PS { 43. It appears that the purpose of this telephonic
interview was to set-up an in-person iieg between Detective Frus and McMahon. DS
1 44; PS | 44. Defendants have submittedpy of the audiotaped telephonic interview,
as well as a certified transcript thfe audiotaped interview. SBeclaration of Christine
Frus (“Frus Decl.”), Ex. A (Audiotaped Irmi@ew of May 24, 2012); Phan Decl., Ex. E
(Certified Transcript of Audiotaped Inteew of May 24, 2012). Defendants aver that
Detective Frus did not threaten McMahon or tell her not to hire a lawyer during this
audiotaped telephonic interview, and althougkinilff disputes this fact, the evidence
she offers does not generatgy genuine dispute regardidgfendants’ proffered fact.
SeeDS 1 45; PS 1 45.

On May 29, 2012, Detective Frus and her colleagurelucted an audiotaped in-
person interview with McMahon in Las Vegdevada. DS 1 46; PS § 46. As with
McMahon’s January 20, 2011 interview witie LAPD sergeants, both parties have
produced transcripts of Detective Frudlay 29, 2012 in-person interview. Seégan
Decl., Ex. F; Street Decl., Ex. 17. Although plaintiff disputes some of defendants’
proffered facts regarding the content of the interview, see,RSHY 48, plaintiff does not
proffer any evidence that creates a genuispute as to the words that were exchanged
during the interview itself.

In either 2011 or 2012, plaintiff first lisb her mother, Kate McMahon, about the
subject assault. DS 1 49; PS § 49. Since that time, plaintiff has had five to ten
conversations with her mother about the incident. DS § 50; PS  50. During these
conversations, according to plaintiftkeposition testimony, Kate McMahon told
plaintiff, “You need an attorney,” antiothing will probably happen if you don’t have
[an attorney].” Phan Decl., Ex. A (Deptisn of Tara McMahon), at 11:5-21; see also
DS 1 51. However, the parties dispute talevance of these conversations between
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plaintiff and her mother, as well as the effegth conversations had on plaintiff. See
Mot. Summ. J. at 17; Opp’n at 18.

It is undisputed that between May 29, 2012, and September 2013, plaintiff met
Detective Frus in Las Vegas on at lears¢ occasion, and also exchanged numerous
phone calls, e-mails, and text messages étective Frus. PS 11 P102-103; DRS 1
P102-103. However, the parties vigorougigpute the content of the exchanges that
took place between McMahon and Beive Frus during this periodseePS 11 P104-
107. In a declaration submitted in conjunction with plaintiff's opposition, plaintiff insists
that she asked Detective Frus during many of these conversations whether she should get
a lawyer, and that Detective Frus always said, “No.” McMahon Decl. § 32. Specifically,
plaintiff avers that Frus said that “lawyes®n’t look out for your interests” and “only
want money.”_ld.According to McMahon, Detective Frus also said that she had
McMahon’s best interests in mind and theMcMahon was patient, the police would
help her by, for example, getting her assistance for crime victim§. 38i. PS { P110.
McMahon also states that Detective Frus twd not to talk to anyone about the sexual
assault, as it could jeopardize the police’s investigation of the officers. McMahon Decl. |
33. McMahon insists that Detective Fruyeespecified that she did not need a
“criminal lawyer”; accordingly, McMahon stas that she believed Frus was telling her
not to hire any lawyer at all. McMan Decl. § 34; PS 11 P111-P112. Defendants
dispute these facts, citing, inter alia both the deposition and declaration of Detective
Frus.

In September 2013, McMahon furtheatets—and defendants do not expressly
dispute—that she came across a Los Angeles Tneespaper article explaining that the
LAPD was investigating multip allegations of sexuakaault by Officers Valenzuela
and Nichols, and that both officers hagkh suspended. PS | P127-P128. McMahon
asserts that reading the article led her te@be that the LAPD had been discouraging her
from retaining a lawyer in order to avoid a lawsuit. PS § P128; McMahon Decl. 11 38-
39. Shortly after reading the article, theref, McMahon states that she retained her
current attorneys. PS § P130.

On January 17, 2014, McMahon filed a Tort Claim with the City pursuant to
Government Code 8§ 910. DS  52; P9 On March 19, 2014, McMahon filed her
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complaint in the instant action, alleging otai for assault, sexual battery, intentional
infliction of emotional distress, aidingnd abetting assault aséxual battery, police
negligence, false imprisonment, violation of California Civil Code § 52.1 (the “Bane
Act”), and violations of the Fourtmd Fourteenth Amendment under 42 U.S.C. § 1983.
DS § 53; PS 1 53.

Plaintiff proffers the following additional facts.

In the summer of 2009, before the ghel sexual assauldfficer Valenzuela
approached McMahon while she was &al’'s Jr. Restaurant in Los Angeles,
handcuffed her, held a gun to her head, and yelled at her to give him the “dope.” PS
P20-P22. Valenzuela kept the gun pethat McMahon until she retrieved a small
amount of marijuana in her possession. §IP22-P23. After McMahon retrieved the
marijuana, Valenzuela took her outside vehBlichols was waiting in a gray Volkswagon
Jetta._Idy P24. The officers threatened McMahexplaining that she could be charged
with transporting drugs and could go to jail for a lengthy amount of timef] P@6.
According to McMahon, she feared thatl&szuela and Nichslwould report her to
authorities and that she would be prosecuted{ RR7.

In the fall of 2009, during the monthdlfaving the sexual assault, McMahon avers
that she began drinking heavily, becamt@hdrawn and depressed, and experienced
anxiety and panic attacks. KIP68. She further states that she had to be hospitalized
several times in the fall of 2009 becauss®fere emotional distress and psychological
damage suffered as a result of the sexssdalt, which contributed to development of
post-traumatic stress disorder and, furtimeade it difficult for her to function or
understand her rights. 1§y P69-P72. For example, on November 7, 2009, McMahon
was admitted to Olive View Medical Centerchheld against her will in a psychiatric
ward for two weeks, Idf P71. Around this same time, McMahon states that she cried
incessantly, stopped taking care of hereswpnce, and experienced mood swings, among
other symptoms, _Id[f P75-P77. Years latehastly after her January 20, 2011
interview with the LAPD sergeants, McMan states that she suffered a psychotic
breakdown, was sent to UCLA’s Harbor Medical Center{i#88, and later was held
against her will in a psychiatric facility, €S § P90.
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In 2012 or 2013, Detective Frus lefténnal Affairs (“IA”) and the 1A
investigation was reassigned to Sergeang@neBruce. PS § P114; DRS { P114. Bruce
conducted an investigation of McMahonlkegations, as well as similar allegations
regarding Valenzuela and NMigls which had been made by at least three other women.
Seeff P115-P122. Sergeant Bruce prepanedshared an Internal Affairs report with
his superiors detailing the sexassault allegations made against Valenzuela and Nichols
by the four women__Id] P123. Plaintiff avers that in October 2013, Officer Nichols was
relieved of duty by the LAPD because of #exual assault allegations made against him
and Valenzuela, which inetled allegations made by plaintiff McMahon. 4. P136-
P137. As of August 24, 2015, Officer Valiela is suspended from duty but remains
employed by the LAPD._Id[f P135.

lll.  LEGAL STANDARD

Summary judgment is appropriate where “there is no genuine dispute as to any
material fact and the movant is entitledudgment as a matter of law.” Fed. R. Civ. P.
56(a). The moving party bears the initial burden of identifying relevant portions of the
record that demonstrate the atse of a fact or facts necesgéor one or more essential
elements of each claim upon which the moving party seeks judgmen€Ceftex Corp.

v. Catretf 477 U.S. 317, 323 (1986).

If the moving party meets its initial burden, the opposing party must then set out
specific facts showing a genuine issue for trial in order to defeat the motion. Anderson v.
Liberty Lobby, Inc, 477 U.S. 242, 250 (1986); see afsl. R. Civ. P. 56(c), (e). The
nonmoving party must not simply rely on the pleadings and must do more than make
“conclusory allegations [in] an affigt@.” Lujan v. Nat'l Wildlife Fed'n 497 U.S. 871,

888 (1990); see algGelotex 477 U.S. at 324. Summary judgment must be granted for
the moving party if the nonmoving party “fails to make a showing sufficient to establish
the existence of an element essential & garty’s case, and on which that party will

bear the burden of proof at trial.” Celote’7 U.S. at 322; see als@iromson v. Am.

Pac. Corp.114 F.3d 898, 902 (9th Cir. 1997).

In light of the facts presented by the nonmoving party, along with any undisputed
facts, the Court must decide whether the moving party is entitled to judgment as a matter
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of law. Se€l.W. Elec. Serv., Inc. v. Pac. Elec. Contractors AsR09 F.2d 626, 631 &

n.3 (9th Cir. 1987). When deciding a motion for summary judgment, “the inferences to
be drawn from the underlying facts . . . must be viewed in the light most favorable to the
party opposing the motion.” MatsushiteeEl Indus. Co. v. Zenith Radio Carg75 U.S.

574, 587 (1986) (citation omitted); Valley NaBank of Ariz. v. A.E. Rouse & Cp121

F.3d 1332, 1335 (9th Cir. 1997). Summary judgment for the moving party is proper
when a rational trier of fact would not be able to find for the nonmoving party on the
claims at issue. Sddatsushita475 U.S. at 587.

IV. DISCUSSION
A. Defendants’ Evidentiary Objections

Plaintiff proffers three declarations in support of her opposition to defendants’
motion. Defendants filed objections to poris of each declaration, as well as the
exhibits attached thereto. Dkt. 71-Both parties also object on several grounds,
including relevance, to each other’s profferact$. To the extent that the Court relies on
either party’s proffered facts, it overrulegtbarties’ blanket relevance objections. The
Court addresses the parties’ other evidentiary objections only to the extent that the Court
relies on the corresponding evidence. At tintles parties argue that some of the
“undisputed” facts included herein are disgmitvithout identifying any material facts
that raise a genuine issue. The Coust teviewed such blanket objections and finds
them to lack merit. A party must establish a genuine dispute of material fact with more
than a conclusory objection or denial. “Rule 56(e) . . . requires the nonmoving party to
.. . designate specific facts showing tharéhis a genuine issue for trial.”_Celotdx7
U.S. at 324 (internal quotation marks and citations omitted).

1. Declaration of Tara McMahon

In their reply brief and accompanying estdiary objections, defendants argue that
plaintiff Tara McMahon'’s declarationybmitted in conjunction with her opposition to
the instant motion, is a “sham” provided for the purpose of improperly manufacturing a
genuine issue of material fact. Reply at 4;Beés.’ Evid. Objs. Nos. 29, 33, 35-37, 41,
48-49. Specifically, defendant objects, inter alathe following underlined portions of
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plaintiff's declaration, much of it relad to McMahon'’s interactions with Officer
Valenzuela and LAPD personnel in theays following the alleged assault, on the
grounds that these statements “contradict[] her prior sworn deposition testimony,” reply
at 7, and therefore must be excluded as “sham” testirhony:

19. | exchanged numerous text messages and had at least one
phone call with Valenzuela aftee assaulted me. He told me

not to tell anybody about the incident. He said | would be in
danger if | said anything. He also told me not to say anything
because he had a family.

21. | saw Valenzuela in 2010, the LAPD’s Wilcox Station. |
called out to him. Valenzuelawane but held his fingers to his
lips, as if to say, “keep quiet.” | understood that putting his
finger to his lips, and Valenzlzes other statements, to be
threats that Valenzuela anddipls would retaliate against me
if | told anybody about the assault.

23. | was embarrassed, scaaed emotionally distraught after
the sexual assault. | begamdétring alcohol heavily. | would

cry non-stop for hours. | became depressed and would also
experience intense anxiety and maaitacks. It was so bad that
| was held at a psychiatric facility, Olive View Medical Center,
against my will for 13 days in November 2009.

26. The LAPD detectiveshvo interviewed me on January 20,
2011 told me that I did not need a lawyer. | asked the
detectives several times whet | needed a lawyer. They
repeatedly said no, | did not need a lawyer.

" Defendants also object to portions of McMahon’s declaration in which she
contests Valenzuela’'s assertions, as offénehis deposition testimony, regarding his text
messaging and phone calls with McMahon. Be&ahon Decl. #2-43.
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31. I met Detective Frus in Las Vegas on May 29, 2012.
Detective Frus took me to a police station and asked me about
my encounters with Officers Valeuela and Nichols. Before

the interview, | asked Detective Frus if | should get my own
lawyer. She said no. | told Beetive Frus that | was scared of
the officers. She said that | “don’t have to be afraid. We wiill
protect you.”

32. | exchanged numerous text messages, e-mails and phone
calls with Detective Frus after that first meeting, between May
2012 and September 2013. | also met her once in person in Las
Vegas. In many of those conversations, | asked Detective Frus
if | should get a lawyer. She always said no. She said that
“lawyers won't look out for youmterests” and that “lawyers

only want money.”

35. | believed Detective Frus’[s] statements that the police
would protect me. | believed her statements that a lawyer
would not look out for my best interests. Based on Detective
Frus’[s] statements, | believed that contacting a lawyer would
Jeopardize the police’s investigation of the officers. | wanted
the officers to go to jail for what they did to me. That is why |
did not contact a lawyer or file a claim. | relied on Detective
Frus’[s] statements to me from 2012 until September 2013.

In maintaining that McMahon’s declarati is a “sham,” defendants cite to the
Ninth Circuit’s decision in Kennedy v. Allied Mut. Ins. C,which the court explained
that “[t]he general rule in the Ninth Circuittisat a party cannot create an issue of fact by
an affidavit contradicting his prior gesition testimony.” 952 F.2d 262, 266 (9th Cir.
1991). The court in Kennedurther explained that “[i]f a party who has been examined
at length on deposition could raise an issue of fact simply by submitting an affidavit
contradicting his own prior testimony, tmsuld greatly diminish the utility of summary
judgment as a procedure for screerongjsham issues of fact.” _ldt 266 (citations
omitted). The court noted, however, that tederal circuits “have urged caution in
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applying [the ‘sham’ affidavit] rule,” and that the rule “does not automatically dispose of
every case in which a contradictory affidasiintroduced to explain portions of earlier
deposition testimony. Rather . . . the distcatirt must make a factual determination that
the contradiction was actually a ‘sham.” &t.266-67.

Here, defendants maintain that McMah®declaration “contradicts” her prior
testimony regarding Officer Valenzuela’s alleged threats and Detective Frus’s alleged
statements in the years following the incident. Beply at 4-5, 7-8. The Court
disagrees. The fact that McMahon “at no point in time [during her deposition] indicated
that any threats were made to her by €ffiValenzuela” does not render more recent
statements in her declaration regarding sallgged threats “contradictory” or a “sham,”
as defendants contend. &t.4. When asked during her January 2011 interfigw
REDACTED ***] . Street Decl., Ex. 16 (January 20, 2011 Recorded Interview
Transcript), 57:2-10. This prior testimony does ecarttradict anything in McMahon’s
declaration, in which she states that Vialeela “told [her] not to tell anybody about the
incident” and that she “would be in dangefsifie] said anything.” McMahon Decl. § 19.
The very limited portion of McMahon’s Ma3015 deposition to which defendants cite in
their reply is similarly unavailing. Sdeeply at 4. During her deposition, when asked
“what would be spoken” during a certambset of conversations with Valenzuela,
McMahon simply responded, “Asking — — askingesdn | was, and so that they could talk
to me or something.” Phan Decl., Bx(Deposition of Tara McMahon) at 163:1-9.
McMahon did not, however, represent in hesva@r—or elsewhere in the portions of the
deposition provided to the Court—that benversations witvWalenzuela werémited
only to discussing her location “so that [the officers] could talk to [her] or something.”
Thus, defendants’ reliance upon this staetin McMahon's deposition does not render
any portion of her declaration a “sham.”

Similarly, defendants’ contention thisicMahon “at no point mentioned” in her
prior testimony “that Detective Frus told her nonot retain legal counsel for a civil
action or not to speak to anyone as doing so would jeopardize LAPD'’s investigation”
does not render her recent statements contragicta “sham.” Reply at 7. Rather, the
statements in McMahon's declaratio® anore appropriately characterized as
supplementary to her prior interview and depositiorstenony. In the Ninth Circuit, “the
non-moving party is not precluded from elaborating upon, explaining or clarifying prior
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testimony elicited by opposing counsel on deposjtminor inconsistencies that result
from an honest discrepancy, a mistaken@wly discovered evidence afford no basis for
excluding an opposition affidavit.” Messick v. Horizon Indus.,,I6@.F.3d 1227, 1231
(9th Cir. 1995). To the extent that thepasts any disparity between McMahon'’s prior
testimony and her recent declaration, such disparity is not “so extreme that the court must
regard the differences between the two as contradiction.” Yeager v. B6@&ir-.3d

1076, 1080-81 (9th Cir. 2012) (affirming lower court’s decision to strike plaintiff's
declaration because plaintiff “remember[atthost nothing about the events central to
the case during his deposition, but suddenly recall[ed] those same events with perfect
clarity in his declaration in opposition to summary judgment without any credible
explanation as to how his recollection wafeshed”). With respect to the instant
motion,“the sham affidavit rule should be applied with caution because it is in tension
with the principle that the court is notriwake credibility determinations when granting

or denying summary judgmentld. at 1080. Accordingly, the court declines to exclude
these portions of McMahon'’s declaration under ‘ttham affidavit” rule or on the related
ground that the declaration contradicts prior testimcSe¢ Fed. R. Evid. 608.

Defendants further object to portions of McMahon’s declaration on the grounds
that the statements contained therein lack relevance, are overly speculative, offer
improper opinion testimony, or constitute imaidsible hearsay. Defendants’ hearsay
objections ar®©VERRULED because the numerous out-of-court statements in
McMahon'’s declaration are offered to demwate their effect on McMahon, and not to
prove the truth of the matters asserted timerdlontoya v. Orange Cnty. Sheriff's Dep’t
987 F.Supp.2d 981, 993 (C.D. Cal. 2013) (“Statements do not qualify as hearsay when
they ‘are not offered for the truth of the tt@at asserted, but [a]re admitted to establish
that the statement was made or to denratesthe effect the statement had on the
hearer.”™) (quoting U.S. v. Kirk844 F.2d 660, 663 (9th Cir.1988)). For example,
Detective Frus’s alleged statements thatfers only want money” and “won’t look out
for [McMahon’s] interests” are clearly notfered by McMahon for the truth of the
matters asserted, but rather to support batentions regarding the reason for her delay
in filing both her Tort Claim and the instdawsuit. The remainder of defendants’
objections are similarfPVERRULED , as none of McMahon’s statements are overly
speculative or improper opinion testimony.
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2. Declaration of Roberta L. Falke, Ph.D.

Defendants also object to paragraphs eight through fourteen of the declaration of
Roberta L. Falke, Ph. D., an expert retaibgglaintiff who proffers opinions in her
declaration regarding the following topics: (1) McMahon’s emotional and psychological
state prior to the sexual assault committe®ifiycers Valenzuela and Nichols; (2) the
effect that the sexual assault had on McMahon; and (3) the effect that the officers’ alleged
threats and actions had on McMahon’s mentakst Defendants first object to Falke’s
proffered testimony on the grounds that Eoks the requisite personal knowledge to
offer such testimony (under Fed. R. Evi2), and second on the grounds that the
testimony itself lacks relevance (under HedEvid. 402), is speculative (under Fed. R.
Evid. 701), and is improper expert opinion testimony not stated to a degree of medical
certainty (under Fed. R. Evid. 703). J&efs.’ Evid. Object. Nos. 155-162. For reasons
explained below, defendants’ objections @¥ERRULED .

Under Rule 703, an “expert may baseogmion on facts or data in the case that
the expert has been made aware of or peliyontaserved.” Fed. R. Evid. 703. Dr. Falke
is a clinical psychologist licensed to practicehe state of California, with experience
and expertise in the assessment and treatment of post-traumatic stress disorder.
Declaration of Roberta Falke (“Falke Deglf' 1. Before developing her opinions, Dr.
Falke states that she personally hatesa phone calls witMcMahon, conducted a
lengthy and detailed in-persortenview with her, and reviewed all medical records that
McMahon produced in this case. f{] 6-7. Among these records are McMahon’s
medical records from Cedars Sinai MediCainter (Street Decl., Ex. 20), Northridge
Hospital Medical Center (Street Decl., 1), Providence St. Joseph Medical Center
(Street Decl., Ex. 22); UCLA — Olive View Medical Center (Street Decl., Ex. 23); UCLA
— Harbor Medical Center (Street Decl.,.24); and Exodus Recovery Medical Center
(Street Decl., Ex. 25). Although defendants lodge objections to the admissibility of these
medical records, sdeefs.’ Evid. Object. Nos. 15054, under Rule 703, the evidence
upon which an expert relies in forming an opinion “need not be admissible for the
opinion to be admitted,” so long as “expertshe particular field would reasonably rely
on those kinds of facts or data in forming an opinion on the subject.” Fed. R. Evid. 703;
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United v. Gonzales307 F.3d 906, 910 (9th Cir. 2002)The Court concludes that
plaintiff's voluminous medical records, which include details of the mental breakdowns
she purports to have suffered in the pagt,cartainly the type of information upon which
an expert like Dr. Falke would typicallylyein assessing an individual’'s psychological
state? Furthermore, much of Dr. Falke’s opinion is rooted in her own personal
observation, knowledge, and assessment of McMahon through interviews, Fed. R. Evid.
602, and is not overly speculative under Ri0&, which applies to opinion testimony by
lay witnesses. Lastly, the Court finds that the evidence of plaintiff's mental state
following the sexual assault is relevantjtdsgas some “tendency” to make a “fact of
consequence in determining the action"—dwample, the reasonableness of McMahon's
fear of reporting the incident, given haurported condition—“more or less probable than
it would be without the evidence.” Fed. R. Evid. 401; seefadsb R. Evid. 402.
Accordingly, defendants’ objéons numbered 155 through 162 &¥ERRULED .

3. Declaration of Attorney Scott J. Street

Citing to various Federal Rules of Evidence, defendants lodge hundreds of blanket
objections (without any supporting argument) to the many exhibits that plaintiff has
included in her opposition as attachments to the Declaration of Scott J. Street. Among

® However, Rule 703 goes on to state tifahe facts or data would otherwise be
inadmissible, the proponent of the opinion may disclose them to the jury only if their
probative value in helping the jury evaludite opinion substantially outweighs their
prejudicial effect.” Fed. R. Evid. 703.

°® The Court does not, however, rule on defendants’ objections to the medical
records themselves, as the Court does mpupeon these records in denying the instant
motion.
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these exhibits are excerpts from various depositions taken in thi¥ easgell as

plaintiff Tara McMahon’s medical records. Tle extent that defendants object to any
evidence not discussed in this order, these objectiorG\AERRULED AS MOOT
because the Court does not rely on the objeitevidence in concluding that the record
raises numerous genuine disputes of maltéact. If necessary, defendants may renew
any and all such evidentiary objecticatsa later date in this proceeding.

B. Plaintiff's California State Law Claims
1. Statute of Limitations

“As part of the California Tort Claim&ct, Government Code section 900 et.seq
establishes certain conditions precedent éditing of a lawsuit against a public entity,”
like the City of Los Angeles. State v. Superior Court (Bod82)Cal. 4th 1234, 1237
(2004). Under the Tort Claims Act, McMahon “must timely file a claim for money or
damages with the public entity” before filingsait like the instant action against the City,
Valenzuela, and Nichols. I¢citing Cal. Govt. Code 8§ 911.2 5enerally, “[t]he failure
to do so bars the plaintiff from bringing suit against that entity.”(diding Cal. Govt.
Code § 945.4) Crucially, a claim for money or damages arising from death or injury

0 SeeDefs.” Evid. Object. Nos. 52-58 (regarding the deposition transcript of
Gregory Bruce); idNos. 59-61 (regarding the deposition transcript of Christine Frus); id.
Nos. 62-64 (regarding the depositioartscript of Kate McMahon); idNos. 65-81
(regarding the deposition tramgt of Tara McMahon); idNo. 82 (regarding the
deposition transcript of James Nichols); Mb. 83 (regarding the deposition transcript of
Luis Valenzuela).

1 As defendants note, Motion Summ. J7&8, under California Government Code
section 950.2, “a cause of action against a public employee or former public employee
[such as Officers Valenzuela and Nicholg] figury resulting from an act or omission in
the scope of his employment as a public employee is barred if an action against the
employing public entity [i.e.the City of Los Angeles] for such injury is [or would be]
barred” due to failure to comply with tAert Claims Act. Cal. Govt. Code § 950.2.

Thus, although plaintiff's Bane Act claim (her tenth claim in the instant litigation) is not
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must be presented to the public entipt‘later than six months after the accrual of the
cause of action.” Cal. Govt. Code § 911.&phasis added). However, when such a
claim is not presented within six monthstleé accrual, one can still apply to the public
entity for leave to present a lataich within a reasonable amount of timat to exceed

one year after the accrual of the cause of action.81@11.4(a),(b). Thus, under these
statutes, one who presents neither (1) a timely claim for money or damages to a public
entity within six months of the accrual date, @y an application for leave to present a
late claim within one year of the accruatealas effectively barred from filing a lawsuit
against that entity. Sd&odde 32 Cal. 4th at 1239.

McMahon did not present her claim to the City pursuant to California Government
Code Section 910, et samtil January 17, 2014, Compl. § 43, well beyond both the six-
month cutoff for filing such a claim and the eyear cutoff for seeking leave to present a
late claim. The City rejected plaintiff's claim on February 24, 2014.Tlkrefore,
unless McMahon can demonstrate on equitable grounds that an extension is warranted, or
that defendants are estopped from availing gedves of a statute of limitations defense,
then McMahon'’s state law claims for (Igsault, (2) sexual batte (3) intentional
infliction of emotional distress, (4) aidirand abetting assault, (5) aiding and abetting
sexual battery, (6) police negligence, (7)é¢almprisonment, and (8) violations of the
Bane Act are barred as untimely. As is retdvzere, there are “two doctrines which may
apply to extend the limitations period or pretg a defendant from asserting a statute of
limitations defense—equitable tolling and @ghle estoppel.”_Lukovsky v. City & Cnty.
of San Francisgdb35 F.3d 1044, 1051 (9th Cir. 2008).

brought against the City and is the only state claim for which the City is not named as
a defendant, such a claim against Officers Nalela and Nichols is barred as untimely if
the claimwould have been barred hagblaintiff also named the City as defendant. Thus,
the foregoing analysis regarding timelinesguyitable tolling, and equitable estoppel
applies equally to plaintiff's Bane Act ctaiunder California Civil Code section 52.1 (in
which the city isnot named as a defendant), and atleststate law claims (in which the
City isnamed as a defendant).
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2. The Doctrines of Equitable Tolling and Equitable Estoppel

Although the doctrines of equitable tolling and equitable estoppel are sometimes
conflated with one anothéithe better reasoning states that equitable tolling applies
when the plaintiff is unaware of his cause of action, while equitable estoppel applies
when a plaintiff who knows of his causeatddition reasonably relies on the defendant’s
statements or conduct in failing to bring suiEstate of Amaro v. City of Oaklan653
F.3d 808, 814 (9th Cir. 2011) (citing Stitt v. Willian®l9 F.2d 516, 522 (9th Cir.

1990)). The task for the Court at this stagéhe proceeding is to discern whether a jury
could find (1) that the statute of limitations was equitably tolled until at least one year
before McMahon’s January 2014 filing of a Tort Claim; or (2) that defendants are
equitably estopped from asserting a statftlimitations defense on account of the
actions of Officer Valenzuela, Officer Nicholnd other City personnel. To the extent to
which there are genuine disputes regarding material facts that would bear on the jury’s
inquiry as to these issues, this simply underscores the appropriateness of denying
summary judgment, so as to allow the findéfact to resolve such factual disputes.

a. Equitable Tolling

Broadly speaking, the doctrine of equitable tolling applies under California law
[wlhen an injured person has several leganedies and, reasonably and in good faith,
pursues one.”_Elkins v. Derby?2 Cal. 3d 410, 414 (1974) (quoting Myers v. Cnty. of
Orange 6 Cal. App. 3d 626, 634 (1970)). It magply, for example, “where one action
stands to lessen the harm that is the subject of a potential second action; where
administrative remedies must be exhaustefdre a second action can proceed; or where
a first action, embarked upon in good faith, is found to be defective for some reason.”
McDonald v. Antelope Valley Cmty. Coll. Dis#5 Cal. 4th 88, 100 (2008) (citing
Collier v. City of Pasadend42 Cal. App. 3d 917, 923 (1983)). In such circumstances,
“[tlolling eases the pressure on parties ‘concurrently to seek redress in two separate
forums with the attendant danger of conflicting decisions on the same issue.” Id.
(quoting Olson v. County of Sacramend® Cal. App. 3d 958, 965 (1974)). By
“alleviating the fear of claim forfeiturg¢equitable tolling] affords grievants the
opportunity to pursue informal remedies . . . without compromising defendants’
significant ‘interest in being promptly appriseficlaims against them in order that they
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may gather and preserve evidehbecause that notice interest is satisfied by the filing of
the first proceeding that gives rise to tolling.” (quoting_Elkins12 Cal. 3d at 417-18)
(citations omitted).

The purpose of California’s equitable tolling doctrine “is to soften the harsh impact
of technical rules which might otherwise prevent a good faith litigant from having a day
in court.” Daviton v. Clumbia/HCA Healthcare Corp241 F.3d 1131, 1137 (9th Cir.

2001) (en bandquoting_Addison v. Stat@1 Cal. 3d 313, 316 (1978)) (internal

guotation marks omitted)The party seeking to invoke equitable tolling to avoid a
limitations bar bears the burden of proving the applicability of the doctrineln3ee
Marriage of Zimmermanl83 Cal. App. 4th 900, 912 (2010). Therefore, where, as here,
“the action appears barred by the statutknoitations” on the face of the complaint,
“plaintiff has an obligation to anticipate tdefense and plead facts to negative the bar.”
Aubry v. Goldhor 201 Cal. App. 3d 399, 407 (Kpp. 1988) (citations omitted).

In the instant case, plaintiff has notjaed that equitable tolling applies in the
traditional sense—i.gbecause as “an injured person,” she had “several legal remedies
and, reasonably and in good faith, [timely] pursue[d] one” legal remedy but not another
remedy. McDonald 45 Cal. 4th at 100 (citing Elking2 Cal. 3d at 414); see algb
(“Tolling eases the pressure on parties ‘concurrently to seek redtesssgpar ate
forums with the attendant danger of conflictidgcisions on the same issue’ (emphasis
added) (citing Olsgn38 Cal. App. 3d at 965)). Rather, in opposition to the instant
motion, plaintiff argues that her claims may be “saved by the doctrine of equitable
tolling” because the severe mental sufigripsychotic breaks, post-traumatic stress,
panic attacks, and anxiety she sufferetheyears following the sexual assault impaired
her ability “to function or understand heghis” and therefore contributed to her
untimely filing. Opp’n at 22-23 (citing Falke Decl. 11 11, 13). Accordingly, plaintiff
avers that there are triable isswf fact with respect to her post-assault mental state, such
that a jury should ultimately decide whether equitable tolling appliesat BB. In
advancing this argument, plaintiff cites almesgtlusively to the Ninth Circuit’s decision
in Stoll v. Runyonin which the court states th@¢]quitable tolling applies when the
plaintiff is prevented from asserting a claim by wrongful conduct on the part of the
defendant, or when extraordinary circumstances beyond the plaintiff's control made it
impossible to file a claim on time.” 165 F.3d 1238, 1242 (9th Cir. 1999), as amended
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(Mar. 22, 1999) (citing Alvarez—Machain v. United State¥7 F.3d 696, 700 (9th Cir.
1996)). In Stoll, the Ninth Circuit found that equitable tolling applied to an untimely
Title VII claim where the injured party hdmkcome “severely psychiatrically impaired”

as a result of sexual harassment, rape agonge by supervisors and coworkers.atd.

1243. _Stoll however, involved an untimely fedécdaim and does not apply California
law regarding equitable tolling. As defendants note, reply at 10-11, under California law,
the “judicially created equitable tolling rule . require[s] a showing of three elements:
‘timely notice, and lack of prejudice, the defendant, and reasonable and good faith
conduct on the part of the plaintiff.””_McDonald5 Cal. 4th at 102 (citing Addisp@l

Cal. 3d at 319). Accordingly, defendants argue that plaintiff not only misconstrues the
purpose of the equitable tolling doctrine, higo fails to establish fulfillment of the
aforementioned elements—namely, timely e®to the defendant, lack of prejudice to
the defendant, and reasonable and good faith conduct on the part of the plaintiff. See
Reply at 10-13.

The Court finds that plaintiff's tolling arguments seem more appropriately
fashioned as an extension of her argumezigding to equitable estoppel. However, at
this stage in the proceeding, and in lighthe Court’s denial of summary judgment due
to the existence of triablesues of fact regarding equitable estoppel, discussedtiméra
Court declines to decide, as a mattela®f, whether California’s equitable tolling
doctrine can or cannot possibly apply to theanstase, in which it is undisputed that the
injured party has failed to file a claim of any sort until well past the statute of limitations.
The Court notes, however, that in Californigiigable tolling of statutes of limitations is
a judicially created, nonstatutory doctrineridain the words of the California Supreme
Court, is “a creature of the judiciary’s imeat power” to “formulate rules of procedure
where justice demands it,” McDonalb Cal. 4th at 99-100 (citations and quotation
marks omitted). The doctrine is therefore fid& and generally “requires a balancing of
the injustice to the plaintiff occasioned by the bar of his claim against the effect upon the
important public interest grolicy expressed by the Tort Claims Act limitations statute.”
Addison 21 Cal. 3d at 321. Thus, despite deferistaassertion that the doctrine was
“designed to help plaintiffs who diligently @secuted their claims,” reply at 11, the Court
declines to find as a matter of law that thetdoe is inapplicable to instances in which a
plaintiff was prevented from timely prosecuting any claim on account of wrongful
conduct of the defendant.
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b. Equitable Estoppel

Generally speaking, under California law, “falements must be present in order
to apply the doctrine of equitable estoppel: (1) the party to be estopped must be apprised
of the facts; (2) he must intend that hesxduct shall be acted upon, or must so act that
the party asserting the estoppel had a righeleve it was so intended; (3) the other
party must be ignorant of the true state of facts; and (4) he must rely upon the conduct to
his injury.” Driscoll v. City of Los Angeles$7 Cal. 2d 297, 305 (1967). This rule under
California law is “similar to and not incoistent” with federal law, as both “focus on
actions taken by the defendant whickyant the plaintiff from filing on time.”
Lukovsky, 535 F.3d at 1052.

“It is well settled that a public entityjay be estopped from asserting the
limitations of the claims stataitwhere its agents or employd®s/e prevented or deterred
the filing of a timely claim by some affirmative act.” John R. v. Oakland Unified Sch.
Dist., 48 Cal. 3d 438, 445 (1989) (citations omittetfistoppel most commonly results
from misleading statements about the neeafadvisability of a claim; actual fraud or
the intent to mislead is not essential.” @\ fortiori, estoppel may certainly be invoked
when there are acts of violence or intimidatibat are intended to prevent the filing of a
claim.” 1d. Defendants argue that there is ‘@&vadence” that Valenzuela, Nichols, or
City personnel “engaged in aayfirmative act to prevent or deter the filing of a timely
claim,” and therefore, equitable estopgeks not apply to relieve McMahon from the
statutory requirement that she submit aelyrTort Claim as a condition precedent to
suing defendants. Mot. Summ. J. at 11-Mbre specifically, defendants assert that
neither the named defendant officers noy €ity personnel ever threatened McMahon
with “any harm or violence to dissuade Ifrem filing a timely claim,” nor did they ever
“tell her not to file a timely claim or not totaen a lawyer to file a civil lawsuit.”_Idat
11; 14-15. Of course, the arguments defendants advance in their motion were made
without reference to the declarationTara McMahon, which plaintiff submitted in
conjunction with her opposition to the instanttran. Plaintiff relies on this declaration,
as well as myriad other evidence submitted along with her opposition, in refuting
defendants’ arguments in the instant moti@pecifically, McMahon contends that she
was prevented from filing a timely claim on account of (1) her fear of retaliation from the
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officers due to what she perceived astihreatening conduct through at least early

2011, and (2) her belief that she should not contact a lawyer due to statements from
LAPD personnel from early 2011 through late 2013, roughly four months before she filed
her claim with the City._SelglcMahon Decl. 11 19-41. After considering both parties’
arguments, the Court concludes, as expthinghe discussion below, that there exist

triable issues of fact that would bear dtheon plaintiff's ability to invoke the equitable
estoppel doctrine and, therefore, summary judgment is inappropriate and must be denied.

I Alleged Conduct of Officers Valenzuela and Nichols
from late 2009 through February 2011

“To create an equitable estoppel, ‘it is enough if the party [seeking estoppel] has
been induced to refrain froming such means or taking such action as lay in his power,
by which he might have retrieved his positeomd saved himself from loss . . . Where the
delay in commencing action is inducedthg conduct of the defendant it cannot be
availed of by him as a defense.” WuPrudential Prop. & Cas. Ins. C&6 Cal. 4th
1142, 1152-53 (2001) (citing Benner v. Indus. Acc. ComraéCal. 2d 346, 349
(1945)). Furthermore, “estoppel may certainly be invoked when there are acts of
violence or intimidation that are intendeda@vent the filing of a claim.”_John R18
Cal. 3d at 445. Plaintiff states in her deataon that in “numerous text messages” and
“at least one phone call” with WE@nzuela following the assaulttg “told [her] not to tell
anybody about the incident” and stated that she “would be in danger if [she] said
anything.” McMahon Decl. 1 19. Accard to her declaration, McMahon also
“understood” some of Valenzuela’s statams and actions, including his placing “his
fingers to his lips [at the Wilcox Station in 2018§ if to say, ‘keep quiet,” to be “threats
that Valenzuela and Nicholgould retaliate against [her] if [she] told anybody about the
assault.” McMahon Decl. I 21. Whasked during her deposition whether she
perceived any of Officer Valenzuela’s statts as a threat, McMahon replied, “Well . .

. before he was unzipping his pants, hd,s¥ou don’t want to go to jail, do you?”

Street Decl., Ex. 4 (May 20, 2015 Deposition of Tara McMahon), at 249:2-6; sed.also
at 248:2-4 (“I think he said something abouwtthe has a family and stuff, and don’'t — —
not to say anything.”). McMahon’s recent statements are consistent with testimony she
provided to LAPD sergeants during her January 2011 interviewStéeet Decl., Ex. 16
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(January 20, 2011 Recorded Interview Transcript), 8:1f*12REDACTED ***]
57:2-10[*** REDACTED ***] 2

To the extent defendants dispute whetherofficers’ alleged threats occurred at
all, any such dispute would simply confirnetbxistence of a triable issue of fact to be
resolved at trial. To the extent defendants argue that the officers’ alleged actions, as
outlined in plaintiff's declaration and testimony, could not reasonably justify her stated
fear of retaliation and corresponding avoidaotkegal action, this is an issue better
determined by a jury, not the Court. S&est v. State Farm Fire & Cas. C868 F.2d
348, 350 (9th Cir. 1989) (“[R]Jeasonableness sagally a question of fact for the jury.”);
Christopher P. v. Mojave Unified Sch. Djst9 Cal. App. 4th 165, 170 (1993) (“Estoppel
may also be invoked where conduct on behalf of the public entity induces a reasonably
prudent person to avoid seeking legdiae or commencing litigation.”) (citation
omitted));_Chateau Chamberay Homeowr&ss'n v. Associated Int’l Ins. Cp90 Cal
App. 4th 335, 346 (2001) (noting reasonabssnmay only be decided as a matter of law
when “reasonable minds could not differ”).

In their reply, defendantsontend that even assumiagguendo that Valenzuela
engaged in threatening conduct justifying #ipplication of equitable estoppel, as
plaintiff insists, such conduct ceasedtha latest, in February 2011, when McMahon
moved to Las Vegas. Reply at 4. Therefalefendants argue, aalfeged threats would
have tolled the statute of limitationstiionly February 2011, leaving McMahon until
only August 2011 to file her Tort Claim, andtil February 2012 to file an application
for leave to present a latéaim. Reply at 5; se€al. Gov't Code §8911.2(a), 911.4(b).
This argument fails for at least two reasons.

First, defendants’ argument focuses am ¢bnduct of Valenzuela and Nichols in
isolation and fails to acknowledge that eviesuch conduct ended in February 2011, the

2 Defendants object to this statement under Federal Rules of Evidence 402 (lacks
relevance), 802 (inadmissable hearsay), 56(e) (lacks foundation), 901(a) (lacks
authentication), and 611 (impermissibly vaguBgfs.” Evid. Objs. No. 118. For reasons
explained supradefendants’ objections are overruled. Seagran. 6 (overruling
objections to this statement).
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conduct of other City personinghich began in earl2011 and allegedly continued
through late 2013, could also contributdhe applicability of equitable estoppel and
further toll the statute of limitations, as discussed in the subsections that follow. Second,
and more importantly, defendants seem torasstiat the officers’ allegedly threatening
conduct could only toll the statute of limitations for the purposes of estoppel so long as
the officers and McMahon were in the same.citjot. Summ. J. at 17 (“Plaintiff moved

to Las Vegas in February 2011—meaning that any types of intimidation by Officer
Valenzuela would have been gone once sbeed.”). To the extent that the officers’
allegedly threatening conduct affected McMalaowl justified her failure to file a Tort
Claim, the Court declines to conclude, as a matter oflaw]ong the effect of any such
threatening conduct might persist and thereisyify the applicability of estoppel. As

one California Court of Appeal has explaingtplling” in the context of the equitable
estoppel doctrine “refers to suspending or stopping the running of a statute of limitations
and “is analogous to a clock stopping, thenamstg. As far as the claims-presentation
statutes are concerned, the clock ‘stogsgording to [the California Supreme Court’s
decision in John R. v. Oakland Unified Sch. Di48 Cal. 3d 438 (1989)], during those
periods when the . . . affirmative acts [of peety to be estopped] deter the filing of a
claim.” Ortega v. Pajaro Valley Unified Sch. Dj€i4 Cal. App. 4th 1023, 1047 (1998),

as modified on denial of reh@uly 10, 1998). Crucially, the “clock [only] ‘starts’ again
oncethe effects of those affirmative acts have ceased.” (&dnphasis added). Therefore,
so long as a jury could find that tbiect of the officers’ threats persisted—egp long

as they reasonably contributed to McMahdaiture to file a claim with the City—the
statute of limitations is arguably tolled and the City is precluded from asserting an
estoppel defensg.

2 Defendants argue that this case is @gailis to Ortega v. Pajaro Valley Unified
Sch. Dist, 64 Cal. App. 4th 1023 (1998), in which a California court of appeal held that
there was insufficient evidence to find tlaaschool district was equitably estopped from
asserting a statute of limitations defense wa$pect to a child’s allegations of sexual
molestation involving one of the district’s teachers. Beé Summ. J. at 15-17. Ortega
IS inapposite, however, because in that céeinjured party “d[id] not recount any
threats made by [the alleged tortfeasanly admonitions not to tell or any other actions
taken by [the alleged tortfem3 independent of the molestations” themselves. Orega
Cal. App. 4th at 1055. Rather, the plaintiff in Ortégstified that “she was ‘scared to
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li.  Alleged Conduct of LAPD Sergeants During the
January 20, 2011 Interview

The parties do not dispute what ogewd during McMahon’s initial January 20,
2011 interview with three LAPD sergeants. However, the parties disagree over whether
what occurred during and as a result of theririew creates a triable issue of material
fact. Specifically, plaintiff cites extengly to portions of the interview in whidk**
REDACTED ***] . Plaintiff contends that a jury could find that fe
REDACTED ***] warrant additional tolling of the statute of limitations and justify

death’ of [the alleged tortfeasor] during the time he was molesting her.Ih lather

words, “[t]he only evidence suggestive of anraffative act by the District or its agents . .
. that might have deterred [the child] fromrity a claim or a lawsuit is that [the alleged
tortfeasor] made [thehild] fearful.” Id. There was “no evidence that anyone in the
District threatened [the child] or eny way dissuaded her from filing a government
claim in the six-month period after she Igfer school],” no evidence “that the District
had knowledge of the molestations,” and no evidence “of any affirmative act by the
District in the . . . period [following the @d’s exiting the school,] in which she could
have filed a late claim request, or . . . brought an action.”"Wih “no substantial
evidence in the record th@ghe child] filed her government claim within a reasonable
period afterany event justifying an estoppel ceased to operate,” the court of appeal found
estoppel not to apply. lét 1056 (emphasis added). Here, unlike in OrtelgdMahon
asserts that sheasin fact threatened by her alleged tortfeasor, and further argues that
additional statements and actions by othigy personnel further dissuaded her from
filing a timely claim. Thus, Ortega hardly “instructive and analogous,” as defendants
contend. Mot. Summ. J. at 15.

“Without providing argument or citatido caselaw, defendants lodge blanket
objections to these statements and to all others included in this subsection, citing to
Federal Rules of Evidence 402 (lacks relevance), 602 (personal knowledge), 802
(inadmissable hearsay), 56(e) (lacks fourmg, 901(a) (lacks authentication), and 611
(impermissibly vague). Sdeefs.’ Evid. Objs. Nos. 98, 99, 102, 119, 127-132, 144-145.
For reasons explained supdefendants’ objections lack merit and are accordingly
OVERRULED.
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the relevant testimony makes clear ffi&t REDACTED ***] . SeeReply at 9; DRS
19 P84-P87.

application of equitable estoppel. Sepp’'n at 22, 25. Defendants insist that a review of

The Court has carefully reviewed ttianscript of McMahon’s January 20, 2011
interview. Contrary to defendants’ aggmn that the referenced testimony maRes
REDACTED ***] , the Court concludes that thegeants’ statements are ambiguous at
best and that, accordingly, a jury could fihdt the sergeants’ responses were misleading
and would have led a reasonable pefsdicMahon’s position to avoid hiring an
attorney to assist in handling any civiarh arising from Valenzua&'s sexual assault.

For example[*** REDACTED ***] .*°

1> At oral argument, counsel for defendéity of Los Angeles implored the Court
to review the videotape of McMahonlanuary 20, 2011 interview with the LAPD
sergeants, which defendants filed conditionalger seal as Exhibit A to the Declaration
of Sergeant Mark Cohan. SBé#t. 44-5. Defendant Citgf Los Angeles requested that
the Court pay particular attention to #vechange between the sergeants and McMahon in
which Sergeant Brandstetter states, inter, i@ McMahor{*** REDACTED ***] .
SeeStreet Decl., Ex. 16 (January 20, 2011 Reedrahterview Transcript), at 76:9-78:24.
Counsel for defendant City of Los Angelargued that upon reviewing the video, it
would be unreasonable to conclude thatsergeants were implying that McMahon
should delay hiring a civil attorney or filingcavil suit. Having reviewed the video, with
particular attention to those portions higiied by defendant City of Los Angeles, the
Court disagrees. As an initial matter, eurt notes that it has not concluded that
McMahon’s contentions regarding the implicais of the sergeants’ statements were in
fact reasonable. Rather, the Court finds that a jury, if presented with relevant and
admissible evidence, could reasonably conchglmuch. Indeed, a review of the video
reveals that plaintiff wag** REDACTED ***] throughout much of the interview.
Such evidence of her emotional state during the video only further supports the Court’s
conclusion that a jury could find that McMahon'’s stated understanding of the sergeants’
statements was reasonable under the circumstances.
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Accordingly, the Court declines to conde as a matter of law that the sergeants’
statements were insufficient to justify the bpgtion of equitable estoppel. To the extent
any such estoppét warranted, the Court further declines to determine how long the
effect of any such estoppel might persist, for reasons explained stpitang as a jury
could find that the effect of the sergeants’ potentially misleading statements persisted and
reasonably contributed to McMahon's failurefite a claim with the City, the statute of
limitations is arguably tolled and the City is precluded from asserting an estoppel
defense._Se P. v. Carlsbad Unified Sch. Djs232 Cal. App. 4th 323, 337 (2014)

(“Until [the alleged tortfeasor] had been successfully prosecuted, or the prosecution
definitively ended, the . . . statementstloé party to be estopped] still had influence
over” the party that failed timely to file a claim.); But se#ntee v. Santa Clara Cnty.
Office of Educ, 220 Cal. App. 3d 702, 716 (Ct. App. 1990) (“There are, however,
inherent limitations on an otherwise valid estoppel . . . [For instance,] a plaintiff cannot
rely on an estoppel if there is still ample time to take action within the statutory period
after the circumstances inducing delaywe ceased to operate.” (citing John43. Cal.

3d 445-446)).

Viewing the evidence in the light mostw/faable to plaintiff, as the Court is
obligated to do in considering the instanttimn, the Court concludes that a jury could
find the sergeants’ statements sufficienthsl@ading such that tolling of the statute of
limitations, and perhaps equitabléagmpel, is warranted. Matsushit/5 U.S. at 587
(“[T]he inferences to be drawn from the underlying facts . . . must be viewed in the light
most favorable to the party opposing the motion [for summary judgment]” (citation
omitted)). As explained suprany such tolling for the purposes of estoppel arguably
persisted until LAPD was able fo** REDACTED ***]

lii.  Alleged Conduct of Detective Frus from Late 2011
Through September 2013

Detective Frus was assigned to investigate this case in late 2011 and first contacted
McMahon in spring 2012. PS 1 P92-P93; DRS 1 P92-P93. In the instant motion,
defendants argue that at no point in timemyMcMahon'’s interactions with Detective
Frus, which included severaléphonic conversations and an in-person meeting, did Frus
ever (1) threaten McMahon, (2) insist that McMahon keep quiet about the incident, or (3)
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otherwise say anything to dissuade McMahon from hiring a civil lawyer or filing a Tort
Claim. Mot. Summ. J. at 15. In makisgch assertions, defendants rely in part upon
Detective Frus’s sworn declaration, submitted with the instant motion, in which Frus
states in unequivocal terms that she “never [jolainitff] not to hire an attorneyl[,] . . .
never told [plaintiff] to keep quiet and niat hire a lawyer][,] . . . [and] never told

[plaintiff] lawyers won’t look out for [her] iterests.” Frus Decl. § 9. However, Frus’s
contentions directly contradict those contained in McMahon’s declaration, submitted in
conjunction with her opposition, and therefareate a triable issue of fact to be
determined at trial. As discussed syplefendants insist that the statements set forth in
McMahon’s recent declaration contradict Bevorn deposition testimony and thus render
the declaration a “sham affidavit” submdtenly for the purpose of creating triable
issues of material fact. Reply at 7-8. viver, for reasons discussed more fully supra
the Court declines to strike McMahon'sdiaration as a “sham,” as the statements
contained therein do not expressly conicater prior depositiorgespite defendants’
contentions to the contrary.

Specifically, in her declaration, McMahon states that she asked Detective Frus in
“many of [their] conversations” whetheresBhould get a lawyer, and Detective Frus
“always said no.” McMahon Decl. { 3Zontrary to Frus’s contentions, McMahon
insists that Frus did in fact say “lawyevsen’t look out for [her] interests” and “only
want money.”_ld.In addition, McMahon states that Frus “told [her] not to talk to
anybody about the sexual assault, as it couldgedize the police’s investigation of the
officers.” Id. 33. McMahon also avers that after she told Frus in September 2013 that
she had hired her current lawyers, Frus “yelled” at her and said, “I told you not to hire a
lawyer!” Such testimony—as with McMahamforementioned testimony regarding the
effect of both the officers’ alleged threand the sergeants’ statements during the
January 2011 interview—would certainly fm@bative of whether City personnel were,
as plaintiff insists, suggesting plaintiff needt hire an attorney so as to avoid a civil
lawsuit. If such testimony is found to be atdd by the finder of fact, it could contribute
to a jury finding that defendants are éghly estopped from asserting a statute of
limitations defense through early 2014, when plaintiff first filed her claim.

Accordingly, summary judgment as to whether plaintiff's claim is barred under the
statute of limitations iI®ENIED.
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3. Claims for Aiding and Abetting Sexual Battery and Assault

Plaintiff’'s fourth and fifth claims, against both Nichols and the City, are for aiding
and abetting assault, and aiding and abetting sexual battery. G@nepk75.
Defendants contend that these claims fail as a matter of law because Nichols’s conduct
during the alleged assault does not amoufsitting and abetting” and, therefore, the
City cannot be vicariously liable und€alifornia Government Code § 815.®lot.
Summ. J. at 21-24.

California employs the common law rule for purposes of determining aiding and
abetting tort liability. Casey v. U.S. Bank Nat'| Asst?7 Cal.App.4th 1138, 1144
(2005). Under this standard, “[l]iability mde imposed on one who aids and abets the
commission of an intentional tort if thergen (a) knows the other’s conduct constitutes a
breach of duty and gives substantial assistanemcouragement to the other to so act or
(b) gives substantial assistance to the other in accomplishing a tortious result and the
person’s own conduct, sepaigiteonsidered, constitutes a breach of duty to the third
person.” _Id.(internal quotations and citations omittedti) is undisputed that Nichols held
McMahon'’s dog in the front seat of the ednile Valenzuela sexually assaulted
McMahon in the backseat. DS 11 9, 13; PS {1 9, 13. Although Nichols did not say
anything to McMahon during the assault, DS § 13; PS { 13, it is also undisputed that he
served as the “lookout” during the assauntl did nothing to stop Valenzuela. PS
P51-52; DRS 11 P51-52. Defendants agbattNichols’s conduct cannot, as a matter of
law, constitute “substantial astance” to Valenzuela. Sé&ot. Summ. J. at 21-22. In
support of their argument, defendants taté\ustin B. v. Escondido Union School
District for the proposition thatrt'ere knowledge that a tort is being committed and the
failure to prevent it does not constitutdiag and abetting.” 149 Cal. App. 4th 860, 879
(2007) (emphasis added)t{og Fiol v. Doellstedt50 Cal. App. 4th 1318, 1326 (1996)).

The Court finds defendants’ argumemiconvincing. Serving as a “lookout”
during the commission of a tort is not, asethelants suggest, equivalent to having “mere
knowledge” that a tort is being committedcadrdingly, the Court declines to conclude,
as a matter of law, that Officer Nichols’s conduct—-hés service, while on duty, as a
“lookout” while his partner sexually asgted McMahon in their vehicle—cannot
constitute “substantial assistance” in accbsfying a tortious result. Defendants’
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argument as to summary judgment on plaintiff's fourth and fifth claims against the City is
entirely dependent upon its assertion, now rejected, that plaintiff cannot possibly prevail
on these claims as to Officer Nicholsdaherefore must also be rejected. Seg.

Summ. J. at 22-24.

Having determined that defendants’ argumacoks merit as to Officer Nichols, the
CourtDENIES both Nichols’s and the City’s motions for summary judgment as to
plaintiff's claims for aiding and aiting assault and sexual battery.

C. 42U.S.C. 81983 Claims
1. Statute of Limitations and Equitable Estoppel

“For actions under 42 U.S.C. 8§ 1983, courts apply the forum state’s statute of
limitations for personal injury actions, along with the forum state’s law regarding tolling,
including equitable tolling, except to the extanly of these laws is inconsistent with
federal law.” _Jones v. Blana393 F.3d 918, 927 (9th Cir. 2004) (citing Fink v. Shedler
192 F.3d 911, 914 (9th Cir. 1999). Califor@#vil Procedure Code § 335.1 establishes a
two-year statute of limitations for persongliry actions and sets forth the appropriate
limitations period for section 1983 claims. Qéaldonado v. Harris370 F.3d 945, 954
(9th Cir. 2004); Blangs393 F.3d at 927. However, feddeav determines when a civil
rights claim accrues and, accordingly, whendtagute of limitations begins to run in a
1983 action._Knox v. Davj260 F.3d 1009, 1013 (9th C#001). Under federal law, “a
claim accrues when the plaintiff knows or has reason to know ofjing which is the
basis of the action.” TwoRivers v. Lewis74 F.3d 987, 991 (9th Cir. 1999) (emphasis
added).

In this case, plaintiff had reason to knofhe injury immediately after Officer
Valenzuela’s alleged gaal assault, which occurred, at the latest, in November 2009. In
light of the Court’s conclusion that theaiee triable issues of fact regarding the
applicability of estoppel that prevent graagtisummary judgment as to plaintiff's state
law claims, the Court must do the same wéhpect to plaintiff's section 1983 claims.

The relevant two-year statute of limitations for these section 1983 clainfSake@aiv.
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Proc.8 335.1, is fully twice as long as tleatablished by California Government Code
sections 911.2 and 911.4(a), discussed supra

Accordingly, the CourDENIES defendants’ motion for summary judgment as to
plaintiff's eighth and ninth claims for violations of 42 U.S.C. § 1983.

V. CONCLUSION

There remain many triable issues of feegjarding the alleged actions of Officer
Valenzuela, Officer Nichols,ral City personnel in the years following the sexual assault.
There is a reasonable probability that a jingyving resolved these genuine disputes over
material facts, could conclude that equieabstoppel or equitable tolling apply such that
plaintiff's ten claims are not time barre@herefore, in accordance with the foregoing,
defendants’ motion for summary judgmenbiENIED.

IT IS SO ORDERED.

Initials of Preparer CMJ
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