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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES—GENERAL

Case No. CV-14-02139-MWF (BKXx) Date: April 10, 2015
Title: Almont Ambulatory Stgery Center, LLC, et alv- UnitedHealth Group,
Inc., et al.

Present: The Honorable MICHAEL WITZGERALD, U.S. District Judge

Deputy Clerk: Court Reporter:

Rita Sanchez Not Reported

Attorneys Present for Plaintiff: Attorneys Present for Defendant:
None Present None Present

Proceedings (In Chambers): ORDER GRANTING EMPLOYER AND PLAN
DEFENDANTS’ OMNIBUS MOTION TO DISMISS
PLAINTIFFS’ AMENDED COMPLAINT UNDER
FED. R. CIV. P. 12(B)(6)AS WELL AS 12(B)(2),

(4), AND (5), 20(A) AND28 U.S.C. § 1404(A) [1062]
[1070] [1071] L072] [1075] [1077][1078] [1080]
[1081] [1082] [L083] [1084] [1085]1086] [1088]
[1089] [1090] L091] [1092] [1093][1094] [1095]
[1096] [1097] L098] [1100] [1101]1105] [1106]
[1107] [1108] 1109] [1110] [1112]1113] [1114]
[1115] [1116] 1117] [1118] [1119]1121] [1123]
[1124] [1128] 1130] [1131] [1132]1133] [1134]
[1135] [1136] L137] [1138] [1139]1140] [1141]
[1142] [1144] [L145] [1146] [1147][1149] [1152]
[1154] [1155] [L156] [1157] [1159]1160] [1161]
[1162] [1163] [L164] [1165] [1168]1182] [1203]
[1298] [1377] [1378]

Before the Court is the Employer and Plan Defendants’ Omnibus Motion to
Dismiss Plaintiffs’ Amended Complaint Undéed. R. Civ. P. 12(b)(6), as well as
12(b)(2), (4), and (5), 20(A) and 28 U.S&1404(a). (Docket No. 1062). The Court
notes that this master memorandum singagresses arguments common to many of
the Employer and Plan Defendants. Howetles,Court will refer to this document as
the “Omnibus Motion,” and will apply the asoning expressed herein to the pending
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motions submitted by individual EmployendiPlan Defendants. The Court read and
considered the papers on the Omniblegion (as well as Employer and Plan
Defendant Supplemental Memarda), and held a hearing éwpril 1, 2015. For the
reasons stated below, the COBRANTS the Motion.

The Omnibus Motion ISRANTED with leave to amend

Count | is brought pursuant to 29 UCS 8§ 1132(a)(1)(B) (also referred to as
ERISA § 502(a)(1)(B)) toaecover benefits under thetes of the various plans
implicated in this action (in addition to related relief under this provision). The Court
rules that Count | fails to adequately statclaim for benefits under the terms of the
relevant plans. However, it eglite likely that the deficiames in Count | can easily be
corrected,; it is a close call whether the Fikstended Complaint (“FAC”) is sufficient.
Therefore, the Omnibus Motion as to this CourRANTED with leave to amend

Count Il is brought pursuant to 29 UCS § 1132(a)(2) (ERISA 8§ 502(a)(2)),
alleging various breaches of fiduciary datyd seeking removal of United as a plan
administrator and/or claims amhistrator for the plans at issue or, alternatively, an
order compelling United to hontine terms of the plans.

Count Il is brought pursuant to 29 UG § 1132(a)(3) (ERISA § 502(a)(3)) for
injunctive and other equitabdlelief to address Defendahpurported breaches of
fiduciary duties; among the relief soughtcionnection with this Count is an order
requiring the Defendants to timely re-procelssms and provide a full and fair review
of both past and future claims.

Count V is brought pursuant to 29 UCS§ 1132(a)(3) (EFSA § 502(a)(3)) and
seeks plan reformation to correct purported discrimination against morbidly obese
participants.

Count VI is brought pursuant to 282S.C. § 1132(a)(3) (ERISA 8§ 502(a)(3))
and seeks the equitable remedy of surahalge to purported breaches of fiduciary
duty.
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Count VIl is brought for production afocuments pursuant to 29 U.S.C. 88§
1024(b), 1104, 1133(2), as well as statytand injunctive relief pursuant to 29 U.S.C.
§ 1132(c)(1) (ERISA 8 502(c)(1)), andwetable relief pursuant to 29 U.S.C.
81132(a)(3) (ERISA § 502(a)(3)).

As a jurisdictional issue, the Court ralthat Plaintiffs’ alleged assignment does
not confer standing for these ERISA Coun®nsequently, the Omnibus Motion as to
Counts I, 1lI, V, VI, and VII isGRANTED with leave to amend Although the Court
Is not convinced that Plaintiffs could pleadditional facts to alter this conclusion,
they will be provided an opportunity to do so.

Count IV, based on estoppel, is broughdiagt United only. It is therefore not
addressed in this Order except to help explain the Court’s reasoning in regard to
standing.

The Omnibus Motion as to Count VIII GRANTED with leave to amend
Count VIl is brought pursuant to the UCL. This Count purportedly seeks to redress,
inter alia, United’s allegedly discriminatofyehavior against members of ERISA
plans, as well as United’s improper payrerethods and violations of ERISA. The
Count also seeks redress for misrepresienis United allegedly made to Plaintiffs
regarding payment for claims. The reliebight in connection with this Count is an
injunction enjoining Defendastfrom engaging in further uaif business practices, as
well as disgorgement of any money that basn acquired from Plaintiffs by virtue of
the unfair practices. However, even if Ptdfa allegedly suffered their own injuries,
it is clear that they are seeking to recoderivatively on behalf of their assignors in a
way that contravenes the holdingArhalgamated Transit Union, Local 1756 v.
Superior Court (“Amalgamated Transit’¥6 Cal.4th 993, 95 Cal. Rptr. 3d 605
(2009), that such derivative UCL actiomuist be brought as class actiohisre
WellPoint, Inc. Out-oNetwork UCR Rates Litig903 F. Supp. 2d 880, 897-98 (C.D.
Cal. 2012).
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The Omnibus Motion as to Count IX@&RANTED with leave to amend
Count IX seeks declaratorylief. The Court rules thahis Count is completely
preempted by ERISA. As such, this Countasiverted into an ERISA Count and will
rise and fall with the assert&RISA Counts that it duplicates.

In the process of granting the Omnilstion, the Court has rejected or
declined to adjudicate particular argungenFEor instance, the Court has rejected
arguments that: the Employer Defendants areoragier defendants at this stage in the
litigation for an ERISA benefits Count; giular forum selection clauses mandate
transfer at this time; and joinder is improper.

In general, the Court does noew most plan terms as having been presented in
a way that renders them cogable at presentThe Court is quite sympathetic to
Defendants’ argument that Plaintiffs did mdgject to presentation of summary plan
descriptions (“SPDs”) when this was dissed in a colloquy with the Court on August
6, 2014. The Court also notes that somthefSPDs here mayugstitute the terms of
the plans themselves. However, purduarthe Supreme Court’s decisionGhGNA
Corp. v. Amara--- U.S. ---, 131 S.Ct. 1866 (2011), the Court does not have power to
consider the SPDs as plan terms withedluating whether the SPDs constitute the
plan in each instance. The Court furtbbserves that some Defendants arguably have
presented the relevant plan documentsémsideration. However, for the reasons
discussed below, it is largely unnecessanyrasent to rely on these terms.

l. BACKGROUND

On March 20, 2014, Plaintiffs initiatedishaction by filing a Complaint (Docket
No. 1). Plaintiffs subsequently filethe FAC on June 16, 2014 (Docket No. 840),
which is the current operative pleading.
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A.  Parties

Plaintiffs in the present action consist () thirteen ambulatory surgery centers
that provide Lap-Band surgeries and services; and (2) Independent Medical Services,
Inc., which is a physicians’ medicgtoup. (FAC {1 15, 48-49).

Defendants include: (1) UnitedHealth Grougg., a health insurance company
that allegedly did business in California thgh its subsidiaries; (2) UnitedHealthcare
Insurance Company; and (3) UnltelealthCare Services, Incld( {9 50-52).
Defendant Optuminsight, Inc. (also calledgtOm” or “Ingenix”) is also a wholly-
owned subsidiary of UnitedHealth, and serasd “Special Investigations Unit” for
the claims at issue.ld; 11 53, 915). The FAC refers to these four Defendants
collectively as “United” othe “United Defendants.”|d. § 54).

The other Defendants aERISA plans (the “Pla Defendants”) and the
employers (the “Employer Defendantsiho sponsor those ERISA plangd. (19 58-
848). The FAC refers to these Defendaalsng with “the Administrators of the
ERISA Plans,” as the “EISA Plan Defendants.”ld. 1 849).

B. Plaintiffs’ Standing

Plaintiffs allegedly have standing assagnees of their patients’ benefitsd. (]
871). Every patient purportedly signed“@ssignments of Rights and Benefits,”
assigning the patients’ health insurance benefits and an array of related rights to their
providers (.e., Plaintiffs). (d. 11 871-73). The Assignment allegedly authorizes
Plaintiffs to “take all action necessarygarsue benefits claims on the patient’s
behalf.” (d. § 871).

Plaintiffs believe that Defendantstans do not preclude assignment because
during Plaintiffs’ course of dealings witbefendants, “neithddnited nor Defendants
ever referenced any anti-assignment @iwvis of any plan, ever refused to
communicate with Plaintiffs based onyasuch anti-assignment provisions, ever
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refused to process any of Plaintiffsachs based on any such anti-assignment
provisions, or ever refused to pay anyPddintiffs’ claims based on any such anti-
assignment provisions.”ld. 1 875). Plaintiffs also allegbat, to the extent the plans
have anti-assignment provisions, Defendatge waived the right to assert those
provisions. [d. 1 879).

C. United Defendants and ERISA Plan Defendants

The FAC alleges that the United Defendaatted as agents for each other and
for the ERISA Plan Defendants with reg@andorocessing the claims at issue for Lap-
Band services, including authorizing, recew; pricing, and approving those claims.
(Id. 1 852).

The FAC alleges that United acted asadministrator for both (1) the fully
funded ERISA plans.g., fully insured by United),rad (2) the self-funded ERISA
plans. [d. 11 856-59). With regard to thelfjufunded ERISA plans, United is
allegedly responsible for both administgriand paying the claims, and is the plan
administrator and an ERISA fiduciary for these pland. {{856). With regard to self-
funded ERISA plans, the plan pays th@ms, but the FAC alleges that United
typically administered these plans pursuardn administrative service agreement.
(Id. 1 857-858). Pursuant to the admiaiBve service agreement, the self-funded
ERISA plans delegated to United the “authority and responsibility to administer claims
and make final benefits decisionsfd.( 857). Among the administrative
responsibilities delegated tnited would be “providing plan members with plan
documents, interpreting and applying tharpterms, making covage and benefits
decisions, handling appeals of coverage and benefits decisions, and providing for
payment in the form of medical reimbursementkl’ { 857). Some self-funded
ERISA plans did not specifically designate a plan administrator, but Plaintiffs believe
that United functioned as the de factarphdministrator and was “specifically
designated by the plan sponsotltas Claims Administrator.” I{. {1 859- 60). As the
plan administrator and/or claims adnsinator, United had fiduciary duties under
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ERISA “to ensure that out-of-network clairage properly priced and paid according to
the terms of the nmbers’ plans.” Id. T 859).

The FAC alleges that the ERISA PlBefendants knew or should have known
about United’s unlawful practices, and thatfailing to prevent them, they “ratified
and/or participated” in them.ld. T 880).

D. Primary Allegations

The cover page of the FAGts thirteen Counts, but the body of the FAC alleges
only nine Counts. The omitleCounts listed on the cover page are: (1) breach of
implied-in-fact contract—authorized services/no authorization needed services; (2)
breach of implied-in-fact contract—autlmed services/no authorization needed—
covenant of good faith and fair dealing) €stoppel; and (4) recovery for services
rendered. The nine Countd $arth in the body of the FAC are for: failure to pay
ERISA plan benefits under 29 U.S.C. B32(a)(1)(B); enforcement for breach of
fiduciary duty under 29 U.E. 8§ 1132(a)(2); enforcemefor injunctive and other
appropriate equitablelief, and full and fa review of ERISA claims under 29 U.S.C.

8 1132(a)(3)estoppel under 29 U.S.C. § 1132(a)@fprmation of plan terms under

29 U.S.C. § 1132(a)(3); equitiz remedy of surcharge/unjust enrichment under 29
U.S.C. § 1132(a)(3Jailure to produce documentsder 29 U.S.C. 88 1024(b), 1104,
and 1132(2); violation of the California Bimess and Professions Code section 17200,
et seq (the “UCL"); and declaratory relief.

The core allegations in tHeAC are that United engageda “deliberate, willful,
and concerted effort . . . to indefinitedyoid paying for Lap-Band” surgeries and
related services for patientdo were morbidly obeseld( 1 2-3, 20).

Pursuant to the FAC, all of the patiendgevant to this action had PPO insurance
allegedly administered by United, which alled them to select out-of-network health
care providers. Id. 1 4). The plaintiff surgery centengere out-of-network health care
providers, and thus, were “free to chavgeatever amounts theleem[ed] appropriate
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for their services.” Ifl. 1 863). The FAC alleges that ERISA plans usually provide
that out-of-network providers will be paidthe usual, customary, and reasonable rate
(the “UCR rate”), or a peentage of the UCR rateld( { 864).

United allegedly either authorized p-8and-related procedures for these
patients or informed Plaintiffs &t no authorization was neededd. [ 5). Where
United authorized these procedures, it purpoytedbrmed Plaintiffs “for nearly every
claim” that the cost of the procedure would be reimbursed at the providers’ UCR rates.
(Id. § 22). The patients then allegedly unaent months of pre-operative tests.

(Id. 7 5).

The FAC alleges that United initially ethe claims for these services
“according to the terms d@he health plans tha@tadministered.” I¢. 1 23). However,
in 2010 it purportedly began to substantiallyderpay and then subsequently stopped
paying claims for a majority of pre-opéxee tests and the Lap-Band surgeridsl. {1
6-7, 23). As a result of United’s allegidlure to pay for these services, the FAC
claims that some patients feared thaiteshwould fail to pay for future services.

(Id. 1 11-12). Accordingly, some patientv@gpurportedly beenfiraid to have the
Lap-Band surgeries, and sompatients who had the surges have purportedly been
afraid to conduct necessary follow-up medical proceduldsf{ 11-12). The FAC
also alleges that in the rare instances Brefendants paid Plaiffits’ claims, “they paid
far less than Plaintiffs’ usual and customary feetd” { 870).

The FAC alleges that the refusal ofitéwl and the defendaemployers to pay
for these procedures violates ERISA @odstitutes discrimination against morbidly
obese individuals. Iq. § 13).

The FAC alleges that Defendants vieldtERISA in numerous ways, including:
(1) providing pretextual excuses for refustogpay claims, namely that they needed
additional medical records; Xfailing to provide specificeasons for non-payment of
claims (and, in some cases, refusal tapss claims) or the plan provisions on which
the denial was based; (3) failing to statpleitly what additional records were needed
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to perfect the claims; (4) failing to providd requested plan and other documents used
to deny the claims; and (5) failing to progid timely decision on Plaintiffs’ claims

(i.e., within 90 days of United Healthcasefeceipt of claim submission)ld( 11 8-9,

13, 23-26, 29-30, 882, 884).

Plaintiffs allege that in “almost all inste@s,” Plaintiffs explicitly demanded that
Defendants produce specific plan documguasfying the denial of payment, but
Defendants refused to do sdd.(f 31). On information and belief, Plaintiffs also
allege that the terms ofarealth benefit plans administered by United do not permit it
to deny Plaintiffs’ claims. I€. § 32). However, Unitedlagedly conveyed fabricated
rationales of denials to Plaintiffs by issuing Explanation of Benefits forms or appeal
denial letters, which containea actual reasons for deniald.(f 882 (listing
rationales for denial)). THeAC alleges that Defendantsve hundreds of millions of
dollars for the services that Plaintiffsoprded, and hundreds of millions of dollars in
ERISA penalties. Id. 1 14).

E. Pending Motions to Dismiss

A Briefing Schedule wassued (Docket No. 929, amged slightly by Docket
No. 1054) establishing an Omnibus motiordiemiss schedule. This Schedule allows
for one master 50-page memorandum tdilbd on behalf of the employers and the
plans (collectively referred to as the “RIBefendants” in th8riefing Schedule) by
lead counsel (Dorsey & Whitney LL&hd Walraven & Westerfeld LLP)—the
Omnibus Motion. The Briefing Schedulesalpermits another memorandum from the
United Defendants—referred to herein as ‘tdnited Motion.” Moreover, it allows
for employers/plans to file their own de-page briefs (“Supplemental Memoranda”)
applying the arguments in the other motions to dismiss to their particular
circumstances.

Prior to the Briefing Schedule, a mmtito dismiss was filed by Defendants
Aegon USA, LLC and Aegon Companies Rhd& Benefits Plan (the “Aegon
Motion”). (Docket No. 489).Another was fild by Defendants Bakétughes Inc. and
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Baker Hughes Inc. Welfare Befits Plan (the “Baker tighes Motion”). (Docket No.
728). The Court permitted these Motions to remain, notwithstanding the Briefing
Schedule.

In addition to the Aegon and Baker Hughes Motions, the Omnibus Motion
(Docket No. 1062) and United Motion (Docket Nd®61) have been filed, as well as a
number of Supplemental Memoranda from indual Defendants. All of the various
motions to dismiss will collectively beferred to herein as the “Motions.”

Plaintiffs submitted Oppositions todlf®Omnibus (Docket No. 1201), United
(Docket No. 1202), Aegon (D&et No. 1204), and Bakétughes (Docket No. 1205)
Motions. The United Defendants filed a RefDocket No. 1218), and a Master Reply
(Docket No. 1216) was filed in suppaftthe Omnibus Motion. The Briefing
Schedule also permitted Defendants todihe-page supplements to the Master Reply,
which many have done.

Il. EVIDENTIARY ISSUES

A. Incorporation by Reference

“Ordinarily, a court may look only at ¢éhface of the complaint to decide a
motion to dismiss.”Van Buskirk v. Cable New Network, [n284 F.3d 977, 980 (9th
Cir. 2002). However, “a district courtlig on a motion to dismiss may consider a
document the authenticity of which is rmntested, and upon which the plaintiff's
complaint necessarily reliesParrino v. FHP, Inc, 146 F.3d 699, 706 (9th Cir. 1998)
(footnote omitted)superseded by statute on unrelated grounds

Defendants have submitted various ptatated documents for the Court to
consider in adjudicating the Omnibus Motiorseée.g, Declaration of John
Christopher Nowlin (the “Nowlin Declation”), Exs. A &B (Docket No. 1062-9);
Declaration of Brenda &tdenburgh (the “Rodenburgh Declaration”), Ex. A (Docket
No. 1062-10); Declaration of Bryan Westerfélde “Westerfeld Declaration”), Exs. 1-
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4 (Docket No. 1062-11); Declaration deather M. McCan (the “McCann
Declaration”), Exs. 1-244 (Docket No)@2-12 — 1062-30)). The FAC refers to and
relies on the plans.Sge, e.g.FAC 880 (“SpecificallylUnited manufactured various
pretextual rationales unrelated to the achgadefits available under the plans in order
to unlawfully prolong the claims administi@n process and ultimately deny Plaintiffs’
claims outright on grounds not justified the terms of the benefit plans.”)).
Additionally, Plaintiffs have not chaltged the authenticity of the plan-related
documents. Plaintiffs do challenge the pretyrof relying on the terms of documents
that are not demonstrably reflective of teems of the plans themselves. (Opp. to
Omnibus Mot. at 12-13). However, asdissed below, the Court will only consider
as determinative those terms that are caethin documents that demonstrably reflect
the terms of the plans during the relevanefiame for each claimAccordingly, the
Court can consider such plaglated documents that arergene to adjudication of the
Omnibus Motion under the doctrine iotorporation by reference.

B. Requests for Judicial Notice

Plaintiffs also submit a Request for Juidl Notice in Support of Opposition to
Defendants’ Motion to Dismiss (the “Request(Docket No. 1203). Plaintiffs ask the
Court to take judicial notice of an ordesued by another court in this District: Order
Granting Defendants’ Motion to DismigSare First Surgical Center v. ILWU-PMA
Welfare Plan, et al.Case No. CV 14-01480-MMM (AGRX.D. Cal. July 28, 2014)
(the “Care FirstOrder”). (Request, Ex. A (Dockdlo. 1203-1)). Plaintiffs also ask
the Court to take judicial notice of Fors®00 filings made bipefendant Perkins &
Marie Callender’s, Inc., filed wih the United States Departmef Labor for the years
2009 through 2013. (RequeBts. B (Docket No. 1203-2)).

The Court may take judicial notice ofact “that is not subject to reasonable
dispute because it . . . can be accuraaly readily determined from sources whose
accuracy cannot reasonably be questionedd. ReEvid. 201(b)(2).Courts may take
judicial notice of public records, inalling court records from another ca§ee United
States v. Howard381 F.3d 873, 876 n.1 (9th Cir. 2004) (taking judicial notice of court
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records in another case). T@are FirstOrder is a court record, and thus, it is taken
from sources whose accuracynat reasonably be questi@heTherefore, the Court
may take judicial notice of th@are FirstOrder and does so now. But the Court “can
only take judicial notice of thexistenceof those matters of public record . . . but not of
theveracityof the arguments and disputiedts contained therein.United States v. S.
Cal. Edison Cq.300 F. Supp. 2d 964, 974 (E.D. C2004) (emphasis in original).

With regard to the persuasiveness of the legal reasoning @atieeFirstOrder, the
Court will give it its due weight.

Similarly, as to the public Form 5500 filys, the Court “may take judicial notice
of the existence of certain matters of palécord . . . [but] may not take judicial
notice of one party’s opinion of how a mattémpublic record shodlbe interpreted.”
S. Cal. Edison300 F. Supp. 2d at 97&ee also In re Unumprovident Corp. Sec.
Litig., 396 F. Supp. 2d 858, 875 (E.D. TeB005) (taking judicial notice of forms
filed with the SEC, but noting that thewsdwas “only taking judicial notice of the
existence of these documeatsd the specific statements and/or allegations contained
within the documents,” because “[i]t walibe improper for the Court to rely upon
these documents to determine disputed factual issues and by taking judicial notice of
these documents at this time the Court iagy intends to make any determination as
to the truth of any of the facts allegedotherwise asserted in the documents
themselves”). As such, tli&ourt may take judicial notice of the existence of these
Form 5500 filings, and does so now.

Moreover, Defendants Penls and Marie CallenderisLC (“PMC”) and Perkins
Flexible Benefits Plan (the “PMC Plarfipve submitted a Request for Judicial Notice
in Support of Defendants Perkins andridaCallender’s LLC and Perkins Flexible
Benefits Plan’s Motion to Dismiss Plaintiffs’ Amended Complaint (the “PMC
Request”). (Docket No. 1160)'he PMC Request asks tli®urt to take judicial
notice of: Findings of Fact, Conclusionslaw, and Order under Section 1129 of the
Bankruptcy Code and Rule 3020 of the Bauitcy Rules Confirming Debtors’ Second
Amended Joint Plan of Reorganizatiamder Chapter 11 of the Bankruptcy Code
(PMC Request, Ex. A (Docket No. 1160-1)ydeDebtors’ Second Amended Joint Plan
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of Reorganization under Chapter 11 of ankruptcy Code (PMC Request, Ex. B
(Docket No. 1160-2)). For éhreasons expressed above, @ourt may take judicial
notice of the existence oféke documents, and does so now.

Accordingly, the Requesind the PMC Request aBRANTED.

.  MOTION TO DISMISS

Defendants seek to dismiss the ERISA atate law Counts pursuant to Federal
Rules of Civil Procedure 12(b)(6), (4%), 20(A) and 28 U.S.C. § 1404(a).

In ruling on a motion under Federal RateCivil Procedure 12(b)(6), the Court
follows Bell Atlantic Corp. v. TwombJy650 U.S. 544 (2007), ashcroft v. Igbal
556 U.S. 662 (2009). “To survive a motiondismiss, a complaint must contain
sufficient factual matter, accepted as truéstate a claim to reliethat is plausible on
its face.” Igbal, 556 U.S. at 678 (citations omitted).Afl allegations of material fact
in the complaint are taken as true and twesl in the light most favorable to the
plaintiff.” Williams v. Gerber Prods. C0552 F.3d 934, 937 (9th Cir. 2008) (quoting
Stoner v. Santa Clara Cnty. Office of Equ®2 F.3d 1116, 1120 (9th Cir. 2007))
(holding that a plaintiff had plausibly stated that a label referring to a product
containing no fruit juice as “fruit juicenacks” may be misleading to a reasonable
consumer).

“The motions authorized by FedeRililes 12(b)(4) and 12(b)(5) permit the
defendant to challenge depaes from the proper procedure for serving the summons
and complaint and the contents of the ferrfor purposes of giving notice of the
action’s commencement.” 5B Charlgksan Wright, Arthur R. Miller,et al, Federal
Practice and Procedurg 1353 (3d ed. rev. 2014) (footnote omitted). “An objection
under Rule 12(b)(4) concerns the form & ffrocess rather thahe manner or method
of its service. Technicallytherefore, a Rule 12(b)(4) motion is proper only to
challenge noncomplianaeith the provisions of Rule 4(b) or any applicable provision
incorporated by Rule 4(b) that deals speaily with the content of the summondd.
(footnote omitted). In contsd, Federal Rule of CivProcedure 12(b)(5) permits
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dismissal of an action based on insufficisatvice of process. The line between a
Rule 12(b)(4) and 12(b)(5) motion ofteadmmes blurred in practice, such that
“[s]everal courts that have dealt with tipisoblem simply havéreated a combination
of the two motions as a proper procedurgB Charles Alan Wright, Arthur R. Miller,
et al, Federal Practice and Procedu®1353 (3d ed. rev. 2014{fpotnote omitted).
“Once service is challenged, plaintiffs béfa@ burden of establishing that service was
valid under Rule 4.Brockmeyer v. Mgy383 F.3d 798, 801 (9thir. 2004) (citing 4A
Charles A. Wright & Arthur R. MillerFederal Practice and Procedu&1083 (3d ed.
2002 & Supp. 2003)). “[S]ervice of procesghs means by which a court asserts its
jurisdiction over the person.SEC v. Ros$04 F.3d 1130, 1138 (9th Cir. 2007). “[l]n
the absence of proper service of processdihtrict court has no power to render any
judgment against the defendant’s persoproperty unless the defendant has
consented to jurisdiction or waived the lack of proce$d.’at 1138-39.

Federal Rule of Civil Procedure 20(ayimets the joinder of claims against
multiple defendants if the claims agaiesich defendant arise out of the same
transaction or occurrence and any questidiactfor law is common to all parties.
Fed. R. Civ. P. 20(a). Even if these regments are met, howavyéhe district court
must evaluate whether allowing joinderwia “‘comport with the principles of
fundamental fairness’ or would rdsin prejudice to either side.Visendi v. Bank of
Am., N.A 733 F.3d 863, 870 (9th Cir. 2013) (quotidgleman v. Quaker Oats Co
232 F.3d 1271, 1296 (9th Cir. 2000)) @mal quotation marks omitted). While
“[m]isjoinder of parties is not a ground for dismissing an action,” it is within the
discretion of the district court to “add drop a party.” Fed. R. Civ. P. 29ee also
Visendj 733 F.3d at 870 (9th Cir. 2013) (“Standing alone, ‘[m]isjoinder of parties is
not a ground for dismissing an action.” FedR:. P. 21. Rather, ‘the court may at
any time, on just termsdd or drop a partyld.”).

Finally, pursuant to 28 U.S.C. § 1404(4flor the convenience of parties and
witnesses, in the interest joistice,” an action may be traesfed to another “district or
division” where it may have beenitially brought or a “district or division to which all
parties have consented.” 28 U.S.C. § 1404(a).
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A. Plaintiffs’ Standing for ERISA Counts

Plaintiffs’ First and Seventh Counts claa brought only by a participant or
beneficiary, according to ERISASee?29 U.S.C. § 1132(a)(1)(B) (providing that a civil
action to recover benefitgd., Count I) may be brought by “a participant or
beneficiary”); 29 U.S.C. 8§ 1132(c)(1) (prawung that an administrator who fails to
comply with a document requesi(, Count VII) may be personally liable to “such
participant or beneficiary”). Plaintd’ Second Count may be brought “by the
Secretary [of Labor], or by a participabgneficiary, or fiduciary,” 29 U.S.C. §
1132(a)(2), and Plaintiffs’ Third, Fourth, Fiftand Sixth Counts may be brought “by a
participant, beneficiary, orduciary,” 29 U.S.C. § 1132(a)(3).

Plaintiffs are neither participants nomediciaries in the plans, but rather are
health care providers. (FAC v 15, 48-49). However, as discussed above, Plaintiffs
claim to have standing for their ERISA Coubysvirtue of assignments received from
the relevant patientsid( 1 871).

Defendants argue that the assignmémésnselves are invalid, as they are
insufficiently definite:

Initially, all of Plaintiffs’ ERISAclaims (including the claim for

benefits under ERISA § 502(a)(1)(B)) stibe dismissed because they
have failed to allege they raeed a proper assignment from their
patients. The assignment thaaiRtiffs quote states only that the

patient assigns their rights toR®VIDERS,” without naming the
providers or otherwise identifying which party obtains the assignment.
Am. Compl. §873. Without any afjations demonstrating that these
particular Plaintiffs received aggsiments from their patients, all of
Plaintiffs’ ERISA claims must be dismissed.
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(Omnibus Mot. at 23). Further, Defendaiargue that, evenilie assignments are
sufficiently definite, they would not confertié right to sue for anything other than a
claim for benefits under ERISA § 502(a)(1)(B) Id.{.

The key question becomes, therefovhether the alleged assignments provide
Plaintiffs with standing tdring their ERISA Counts.

1. ERISA Benefits Count (Count I)
a. Assignment of Rights to Benefits Under ERISA

A health care provider maave derivative standing fursue ERISA benefits if
he or she was assigned the right to reirmborent by an ERISA plan beneficiaigee
Misic v. Bldg. Serv. Emplegs Health & Welfare Trust89 F.2d 1374, 1377 (9th Cir.
1986) (per curiam) (concluding that a heal#lie provider had standing to sue in place
of his assignors, pursuant to valid assignte®f the right to reimbursement under a
health care plan)See alsdn re WellPoint, Inc. Out-of-Network UCR Rates Litig.
(“WellPoint 11") , 903 F. Supp. 2d 880, 896 (C.0al. 2012) (“The Ninth Circuit has
long recognized that assignments of béselre sufficient to convey standing on an
assignee to sue a plan ditgainder § 1132(a)(1)(B).").

b. Whether Alleged Assignmens Confer Standing for ERISA
Benefits Count (Count I)

Although many cases discuss the nuancessignment breadth, Defendants fail
to cite any authority that explicitly addees the issue of an allegedly indefinite
assignee. JeeOmnibus Mot. at 23).

The “Assignment of Rights and BenefiRlaintiffs allegedly secured from
“each patient” purportedlgrovides as follows:

| authorize my insuraze company and/or myehlthcare contract with
my employer (collectively, thENSURANCE COMPANY™) to direct
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all payments for all professionahd medical benefits under my
current policy as payment for services rendered directly to
PROVIDER(s) and/or FACILITY(s) providing services or their
designated associates or assigae@ollectively “PROVIDERS”). |
assign, whether signing as patient or patient’s ag#irrights and
benefits under my contractwith my INSURANCE COMPANY , to
any and all PROVIDERS.give express right to PROVIDERS to
obtain the insurance andbenefits policy booklet, and ALL policy
information from INSURANCE COMPANY, employer or any of
their associates or agentd also provide express consent and give
full rights toPROVIDERS to appeal on my behalf to INSURANCE
COMPANY ormy employer or any of their associates or agents for
any reason. | alsauthorize the release afiainformation pertinent to
my case to anysurance company, adjustattorney or other party(s)
involved in this case.

| authorize PROVIDERS to initiatsomplaint(s) to the Insurance
Commissioner or any other agency for any reason on my behalf.

The assignment further permits PROVIDERS to obtain from
INSURANCE COMPANY and employer or any of their agents or
associates all information necessary for the determination of
benefits allowed under the contact and permits the direct
disclosure to PROVIDERS of all information including benefits
provided including benefits & payments made on my behalf,
limits and exclusions of benefits ad reasons for denial of benefits
or reduction in charges for services rendered.

The assignment shall allow PROYDERS to take all action
necessary to obtain the benefitshave, in good faith, been
promised by INSURANCE COMPANY and/or employer on my
behalf. All benefits are to be padirectly to PROVIDERS and

CIVIL MIUTES—GENERAL 17



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES—GENERAL

Case No. CV-14-02139-MWF (BKXx) Date: April 10, 2015
Title: Almont Ambulatory Stgery Center, LLC, et alv- UnitedHealth Group,
Inc., et al.

mailed directly t®269 S. Beverly Drive, Suite 353, Beverly Hills, CA
90212. A photocopwf this assignment shall be considered as
effective and valid as thariginal.

| understand that my insurance carmmay disallow certain diagnoses
or services as medically uncoverenedically unnecessary, cosmetic
or excluded. | agree to be responsilolepayment of all such services
rendered to the patient.

This is a direct assignment of my rights and benefits under this
policy.

(FAC § 873 (emphasis in original)).

In opposing Defendants’ contentiorattan assignment to “PROVIDERS” is
insufficient to provide Plaintiffs with standingJaintiffs allege first that this “nitpick”
does not reflect the fact that the assignirfdoes not refer to providers in the
abstract,” but rather defis¢PROVIDERS” in the context of “any or all healthcare
providers who render medicsgrvices to the patient, including ‘their designated
associates or assignee(s).” (OppOmmnibus Mot. at 6 (citing FAC { 873)).
Plaintiffs later discuss how impractigalvould be to receive assignments from
patients for specific surgeons and othaf@ssionals when patients would receive
services from a number of providerdla surgery centers, atultiple surgical
facilities, and often odifferent dates. I¢. at 7). Plaintiffs further maintain that such
an assignment is “both pritted and encouraged” isic:

Assignment of trust monies to health care providers results in
precisely the benefit the trustdesigned to provide and the [ERISA]
statute is designed to protect. Such assignments also protect
beneficiaries by making it unnecess#oyhealth care providers to
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evaluate the solvency of patis before commencing medical
treatment, and by eliminating theaassity for beneficiaries to pay
potentially large medical bills aralvait compensation from the plan.

(Id. at 6 (quotingMisic, 789 F.2d at 1377)).

The discussion of the assignment’s context provided by Plaintiffs in the
Opposition to the Omnibus Motion seems talerreaching, as a strict reading would
open the assignment up to seemingly inn@bke providers who had nothing to do
with the transactions at issue here. Howglar purposes of adjudicating the Omnibus
Motion, it follows from the allegations in the FAC that the Plaintiffs who performed
the procedures correspondinghe claims at issue (fovhich the assignments were
allegedly received) were tiproviders given the right to seek out benefits on the
patient’s behalf, even if the name providedha assignment is sombat indefinite in
the abstract.

As it stands, Plaintiffs have provided tiext of the assignments that purportedly
gave them various rightsSéeFAC 11 871 (“Prior to receiving treatment, every
patient of the Plaintiffs signs an ‘Assignments of Rights and Benefits’ form agreeing
to, inter alia, assign his or her health insuramenefits, as well as broad array of
related rights, to their providers, who are the Plaintiffs in this case.”), 872 (“Plaintiffs
received an assignment of benefits for gwd@daim at issue in this litigation.”), 873
(“This form, which was titld ‘Assignment of Rights anBenefits,’ contained an
exhaustive list of the rights that each patiemtveyed to Plaintiffs.”)). The alleged
assignments mention explicitly that thegnvey “rights and benefits” under the
relevant insurance policy. While there aegtainly areas for more definiteness, the
Court rules that the alleged assignmentssafgciently definite to survive a motion to
dismiss on the issue of standing fayu@t | (for ERISA benefits pursuant to §
502(a)(1)(B)).

However, the Court does perceive that the “onbelyalf’ language in the
alleged assignment could create ambiguitydiscussing an argument that an
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assignment was void on its face becausentained seemingly conflicting language
regarding designation of @ssignee and authorized repentative, the court Gare
First Surgical Center v. ILWU-PMA Welfare Plé&Care First II'), Case No. 14-CV-
01480-MMM (Dec. 26, 2014) noted that, “tmerpretation of an assignment clause,
like the interpretation of contract terms geally, is a question of the intent of the
parties and is typically a quesn of fact for the jury.”Care First Il at 18 (quoting
Orion Tire Corp. v. Goodyear Tire & Rubber C868 F.3d 1133, 1138 (9th Cir.
2001). SimilarlyCare First Il observed that “[i]f from the entire transaction and the
conduct of the parties it clearly appears thatitient of the parties was to pass title to
the chose in action, then an assignment will be held to have taken pgidcgglioting
McCown v. Spence8 Cal. App. 3d 216, 225, 87 Cal. Rptr. 213 (1970)).

The purported assignment here doetude the following language: “I assign,
whether signing as patient or patient’'s agahtiights and benefitander my contract
with my INSURANCE COMPANY, to anyrad all PROVIDERS.” (FAC 1 873). As
mentioned above, “[t]h&linth Circuit has long recognizekat assignments of benefits
are sufficient to convey standing on asignee to sue a plan directly under §
1132(a)(1)(B).” WellPoint Il, 903 F. Supp. 2d at 896. At this early stage in the
proceedings, the Court rules that the languddbe assignment is sufficient to confer
standing for Count I, as the possible ambiguity discussed would seemingly be an
inappropriate issue togelve at present.

2. Ancillary ERISA Counts
a. Assignability of Right to Pursue Ancillary ERISA Counts

Defendants also contend that, evetind assignment is sufficient to confer
standing for purposes of benefits recovérgannot confer standing for the ancillary
ERISA Counts (such as those for statyfoenalties, breach of fiduciary duty,
equitable relief). (Omnibus Mot. at 23-25).
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The Ninth Circuit has not explicitly statéldat a beneficiary can assign the rights
to sue for breach of fiduciary duty aretover penalties for medisclosure under 29
U.S.C. 8 1132(c)See Eden Surgicad20 F. Appx. at 697 (“[A]ssuming (without
deciding) that the right to bring claims under 8§ 1132(c) is free-standing and may be
assigned . . . .")See als&pinedex Physical Therapy USA.In. United Healthcare of
Arizona, Inc (“Spinedex”), 770 F.3d 1282, 1292 (9th Cir. 2014) (holding that patients
did not assign their rights to bring claims fweach of fiduciary duty in light of the
wording and context of purported assigamt) though not discussing whether rights
might otherwise have been assignable).

However, the Ninth Circuit’s rationale Misic for concluding that ERISA does
not prohibit the assignment of ERISA beneéidends to the ERISA Counts for breach
of fiduciary duty and non-disclosure. Misic, the Ninth Circuit’s holding was driven
by its determination that assignment of ERIg#nefits would “facilitate the receipt of
health care benefits by beneficiarie§imon v. Value Behavioral Health, In208
F.3d 1073, 1081 (9th Cir. 2008jnended234 F.3d 428 (9th Cir. 2000) anderruled
on other grounds by Odom v. Microsoft Cor86 F.3d 541 (9th Cir. 2007) (en banc)
(summarizing the reasoning Misic); see also Misic789 F.2d at 1377 (reasoning that
“[h]ealth and welfare benefit trust funds a@esigned to finance b&h care,” and the
“[aJssignment of trust monies to health careviders results in precisely the benefit
the trust is designed to provide and tledige is designed to protect”). As tGare
First Order noted, the assignment of claims for breach of fiduciary duty and non-
disclosure would facilitate ERISA’s purposéSare FirstOrder at 19-20 (concluding
that the assignment of both rights wotddilitate ERISA’s purposes). The Court
applies this same logic to all ofelancillary ERISA Counts at issue here.

Additionally, the Fifth Circuit has uphelderivative standing to sue for breach
of fiduciary duties under ERISASee Texas Life, Acc. HEBa& Hosp. Serv. Ins. Guar.
Ass’n v. Gaylord Entm’'t Cp105 F.3d 210, 216 (5th Cir. 1997\otably, in support of
its conclusion, the Fifth Circuit reasoned that derivative standing for a breach of
fiduciary duty claim “does not frustrate EF\'s purposes,” but rather helps ensure
that funds are available for the plaldl. at 214-16.
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In light of the above casgthe Court is persuadedatithe rights to pursue
ancillary ERISA Counts, such as ted®r breach of fiduciary duties and non-
disclosure, may be assigned.

b. Whether Alleged Assignmentonfer Standing for Ancillary
ERISA Counts

With regard to whether the language in the alleged assignments covers the
ancillary ERISA Counts][tlhe Court’s taskin interpreting the scope of an assignment
Is to ‘enforce the intent of the parties Klamath-Lake Pharm. Ass’n v. Klamath Med.
Serv. Bureau701 F.2d 1276, 1283 (9th Cir. 1983)T]he Ninth Circuit has recently
reiterated that courts must look to thedaage of an ERISA assignment itself to
determine the scope tife assigned claims.WellPoint II, 903 F. Supp. 2d 880, 896
(C.D. Cal. 2012) (citindeden Surgical Ctr. vB. Braun Med., In¢.420 Fed. Appx.

696, 697 (9th Cir. 2011)). “Once a claim heeen assigned . the assignee is the
owner and the assignor generally lacks standing to sue oldlitdt 897.

In theCare FirstOrder, the court determinedatithe assignment at issue was
sufficiently broad to cover claims for benefigs well as claims for breach of fiduciary
duty by the plan administratond penalties for non-disclosur€are FirstOrder at
23. InCare First the assignment not only disgsed “ERISA rights and plan
benefits,” but also states that the assggfstands in the shoes” of the member, and
explicitly references an aggiment of rights to sue for penalties and sue for benefits
under 29 U.S.C. § 1132(a)(1)(BId. at 22-23. Similarly, th€are Firstcourt found
that the assignment was sufficiently defirtidecover claims for breach of fiduciary
duty under 29 U.S.C. § 1132(a)(2) because grapted the provider all of the patients’
“ERISA rights,” including the right to commee “any legal processglating to a claim
submitted on [the patients’] behalf for tbansurance benefits” and “all causes of
action for judicial review.”ld. at 23. Pursuant tdisic, and distinguishing the
assignment iWellPoint I, theCare FirstOrder grounded its decision of assignability
regarding rights to sue foenefits, penalties for nonstilosure, and breach of
fiduciary duty in the assignments’ grant of rights to bring claims under civil
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enforcement provisions of ERISA § 502dsthe “stands in the shoes” langua@are
First Order at 24.

While this Court is not bound by the reasoningCafe FirstOrder, it is
instructive to compare the allegessggnments in this case to thaGare First Here,
the assignment is not as explicit as the one discussed @atbd-irstOrder.

Although it grants “all rights and benefitahder the insurance contract, it does not
specifically make reference to any ERIffovisions, does not mention claims for
breach of fiduciary duty, and does not refeeefstanding in the shoes” of the patient.
The assignment does, however, mentiangt disclosure to PROVIDERS of all
information including benefits providedaluding benefits & payments made on my
behalf, limits and exclusiore benefits and reasons forrdal of benefits or reduction
in charges for services rendd.” Defendants argue, thdughat the “all rights and
benefitsunder my contract witmy INSURANCE COMPAN4nd “all action
necessary tobtain the benefits | have, in good faith been, promisaduage cuts
against Plaintiffs’ standing on the ancilld&&RISA Counts. (Omnibus Reply at 33
(emphasis in original)).

As mentioned briefly above, the NinthrQuit recently evaluated an assignment
in Spinedesthat provided for plan paymentstie made directly to the provider
(Spinedex), and noted that symyments would be considered:

[Playment toward the total charges for the professional services
rendered. THIS IS AIRECT ASSIGNMENT OF MY RIGHTS
AND BENEFITS UNDER THIS POLIG. This payment, will not
exceed my indebtedness to the abmentioned assige, and | have
agreed to pay, in a current manremy balance of said professional
service charges over and abdkiss insurance payment.

Spinedex770 F.3d at 1292. The court reasottet “[t]he entire focus of the
Assignment is payment for medical servipesvided by” the relevant providetd.
Within this context, the court did not consider the “rights and benefits” language
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sufficient to confer standing for a fiduciary duty claibd. Admittedly,Spinedexvas
reviewing a summary judgment decision, bsitanalysis is instructive despite the
differing procedural postured that case and this one.

The alleged assignment here purportedovey “all rights ad benefits under”
the patient’s contract with his or her insurance company, just as the assignment in
Spinedexid. (FAC 873 (emphasremoved)). Nowhere there any mention of a
transfer of rights that can be read tmtemplate the right to bring suit to redress
purported breaches of fiduciary duty. host, “[tjhe Assignmat nowhere indicates
that, by executing the assignment, patients \assggning to [the providers] rights to
bring claims for breach of fiduciary duty Spinedex770 F.3d at 1292 (citingritton
v. Co—op Banking Grp4 F.3d 742, 746 (9th Cir. 1993) (“[I]t is essential to an
assignment of a right that the [assignor] mastian intention to transfer the right to
another person. . . .” (qunoy Restatement (Second) of Contracts § 324 (1981))). As
such, the Court rules that Plaintiffs lagtianding for their breach of fiduciary duty
Count.

The Court also fails to seemanifestation of intent to assign the right to bring
many of the other ancillary ERISA CountSor example, Count VII seeks, in large
part, statutory penalties pursuant to § 502(c) for Defendants’ alleged failure to produce
particular documents. Théeged assignment here giveainliffs the “express right
to . . . obtain the insurance and bengditticy booklet, and AL policy information
from” the insurance company. (FAC ¥3(emphasis removed)). Although the
purported assignment discusses receipt ofia@nts, even this idearly within the
context of the receipt of benefits under domtract (“[tjhe assignment further permits
PROVIDERS to obtain from INSURANCE COMNY and employer or any of their
agents or associates all informatimecessary for the determination of benefits
allowed under the contra€} and, moreover, seems only to authorize Plaintiffs to
receive these documents, rather than efigainy transfer of rights. Again, without
such indication that the right to sue finalties was assigndatie Court rules that
Plaintiffs lack standing to bring Count VII.
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Similarly, the Court sees no indication tlaaty transfer of rights was effected
with respect to the majorityf Plaintiffs’ equitable Gunts brought under 8§ 502(a)(3).
Count Ill seeks equitablelref and Count VI seeks stharge; both Counts are
premised upon alleged breaches of fiducuties. Count V seeks plan reformation,
which essentially asserts what Plaintiffsxththe plans ought to say, not what they do
say. The plain text of thalleged assignments provides no indication that the parties
intended a transfer of the rightlboing these Counts.

At the hearing, Plaintiffs discussed the fact that, to their knowledge, none of the
individual patient-assignors had broughit sunder ERISA 88 502()(2) or (a)(3),
presumably in an effort to demonstrate further that the intent of the assignors was that
their assignment be complete. WellPoint II, the Court did note that the ERISA
Subscribers brought their own claims ung88rl132(a)(2) and (a)(3hich it listed as
one factor in its analysis that Plaintifidlegations were insufficient to demonstrate
that the provider plaintiffs were aggsied the right to psue those claimswellPoint
II, 903 F. Supp. 2d at 897. Admittedly, tBeurt does not have the same situation
before it, but it nevertheless concludes that the wording of the alleged assignments
themselves is sufficient to spgrt the Court’s ruling.

Finally, Plaintiffs’ 8 502(a)(3) estoppel Coui@ount IV) presents a more viable
standing argument. Althoudhis Count is brought onlggainst United, the Court
analyzes it here in the context of its athesignment rulings. At the hearing, United
argued that what Plaintiffs are really seeking via this Count is payment outside of the
plan terms (based on purported represertatmade by United), and, as such, this
does not seek to vindicate rights or bésainder the insurance contracts.

It is true that some allegations poiatmore of a clainpredicated upon what
United allegedly said it would pay Plaintifigr services (and not contingent on plan
terms). GeeFAC § 1043 (“ . . .[T]he Unid Defendants are estopped from
contending that the servicgsauthorized are not payable dieelack of authorization,
and are estopped from refusing to payrdesonable and customary value for these
services.”)). However, as discussed belowhaNinth Circuit, the core of a federal
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estoppel claim brought in the ERISA contexthat the claimant is seeking benefits
based on representationsdeanterpreting purportedigmbiguous plan termsSee
Pisciotta v. Teledyne Indus., In®1 F.3d 1326, 1331 (9th Cir. 1996) (stating that, in
the Ninth Circuit, when the additional prerequisites of plan ambiguity and
representations made involving an oral intetation of the plan are also alleged, “[a]n
ERISA beneficiary may recover benefitisder an equitable estoppel theory upon
establishing a material misrepresentati@asonable and detrimental reliance upon the
representation and extraordinary circumese&ai (citations omitted)). The alleged
assignment here includes mention of the Bengromised” to a participant: “The
assignment shall allow PROVIDERS to takieagtion necessary to obtain the benefits
| have, in good faith, been promisedIblSURANCE COMPANYand/or employer on
my behalf.” The Court rules that thleged assignment confers standing for
Plaintiffs’ Count for estoppel pursuant to 8 5028&) Of course, tthe extent that this
Count ultimately seeks relief that is nosbd on the plan terms (and an interpretation
of an ambiguous provision therein), it will be unsuccessful under Ninth Circuit
authority for reasons unrelated to standing.

The Court notes that construing this gid assignment in general presents some
difficulties. It is neithe as manifestly all-encompassing as the assignmetdare
First, nor as cursory as those discussed/ellPoint IIl. Ultimately, however, the
Court considers its decision to be consistent Bjginedexand in keeping with the
intent of the parties, as expressed mtidrms of the alleged assignment itself.

3. Anti-Assignment Clauses

Notwithstanding any plausible allegatioegarding standindg?laintiffs may still
lack standing if Defendants can demonstthg the relevant plans contain valid and
unambiguous anti-assignment provisionsRIEA welfare plan payments are not
assignable in the face of an exprees-assignment clause in the plam&avidowitz v.
Delta Dental Plan of Cal., Inc946 F.2d 1476, 1481 (9th Cir. 1991).
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Defendants argue that many plans congaiti-assignment language, such that
“Plaintiffs lack standing to sue for bdite under the terms of [those] plans.”
(Omnibus Mot. at 13). Plaintiffs, hower; contend that the anti-assignment clauses
should not be given effect because: estoppel and waiver preclude application of the
provisions; clauses that require consent of the insurer are void under California law, as
are anti-assignment clauses containeplalicies regulated by the California
Department of Insurance; United’s coahsannot take purportedly opposite views
regarding anti-assignment clauses in t@ise and a related ext; some purported
anti-assignment clauses are ineffective todravider standing for some or all Counts
in this case; and the UnitdRlepresented Defendants have failed to present the actual
plan documents such that thian terms can be evaluate@@pp. to Omnibus Mot. at
15-28). As to the last of these contentiadhge Court will evaluatéhe effect of the
documents presented in connection withDeéendants’ arguments against Plaintiffs’
§ 502(a)(1)(B) Count. Regarding the restie arguments, the Court takes them in
turn in the following sections.

a. Anti-Assignment Provisions and Estoppel
I. Estoppel and ERISA Benefits Decisions

As theCare FirstOrder discusses,tjhe Ninth Circuit has recognized that
estoppel principles can apply to an ERISAd&Rciary’s substanti claim for recovery
of benefits.” Care FirstOrderat 27-28 (citingGabriel v. Alaska Elec. Pension Fynd
755 F.3d 647, 655-58 (9th Cir. 2014) (mgtithat “appropriate equitable relief”
pursuant to 29 U.S.C. § 1132(a)(3) may inclhd&ling the fiduciary “to what it had
promised” (quotingCIGNA Corp. v. Amara-- U.S. ---, 131 S.Ct. 1866, 1879
(2011))).

However, in order for estoppel tpaly to a substantive claim for ERISA
benefits, the Ninth Circuit requires that selelements be pleaded. First, the party
invoking estoppel must demonstrate the tradai elements of estoppel: “(1) the party
to be estopped must know the facts; (2)rhest intend that his conduct shall be acted
on or must so act that the party assertirggestoppel has a right to believe it is so
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intended; (3) the latter must be ignorant of the true facts; and (4) he must rely on the
former’s conduct to his injury.’Gabriel v. Alaska Elec. Pension Fuit¥,3 F.3d 945,
955 (9th Cir. 2014) (quotinGreany v. W. Farm Bureau Life Ins. C673 F.2d 812,
821 (9th Cir. 1992) (internal quotation madkwitted). In addition, the party asserting
estoppel “must also allege: (1) extraordineircumstances; (2) ‘that the provisions of
the plan at issue were ambiguous suett thasonable persons could disagree as to
their meaning or effect’; and (3) that th@mesentations made abdbe plan were an
interpretation of the plan, not an amakenent or modification of the planid. at 957
(quotingSpink v. Lockheed Cord?25 F.3d 1257, 1262 (9th Cir. 19973ee also
Pisciotta v. Teledyne Indus., In®1 F.3d 1326, 1331 (9th Cir. 1996) (per curiam)
(explaining that the Ninth Circuit hasg@ired an ERISA beneficiary seeking to
recover benefits under a theoryeamjuitable estoppel to plead material
misrepresentation, reasonable andideintal reliance, and extraordinary
circumstances, as well as the additionakequisites that the plan terms were
ambiguous and representations were madke claimant involving an oral
interpretation of the plan).

ii. Estoppel and Anti-Assignment Clauses in ERISA
Plans

The Ninth Circuit “has not expressiyldressed how estoppel applies to the
threshold question of derivative standingCare FirstOrderat 28. However, as the
Care FirstOrder points out, “[tlhose courts tHave considered the question have
applied estoppel in addressing standing, although, . . . they have not required that
plaintiff make the additional showing thenth Circuit mandates in the context of
recovery of benefits.'ld. at 28 (citingRiverview Health Inst. LLC v. Med. Mut. Of
Ohio, 601 F.3d 505, 521-22 (6th Cir. 201B)ermann Hosp. v. MEBA Med. and
Benefits Plan (“Hermann 11”) 959 F.2d 569, 574-75 (5th Cir. 1998yerruled on
other grounds by Access Mediquipl.IC. v. UnitedHealthcare Ins. C®698 F.3d 229
(5th Cir. 2012) (en banc) (per curiaryoductive MD, LLC v. Aetna Health, In®69
F. Supp. 2d 901, 918-23 (M.D. Tenn. 2018);Jersey Brain and Spine Citr. v. Saint
Peter’'s Univ. Hosp Civil Action No. 13-74 (ES), 2013 WL 5366400, at *7 (D.N.J.
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Sept. 25, 2013)Gregory Surgical Servs., LLC v. Hoon Blue Cross Blue Shield of
N.J., Inc, Civil Action No. 06-0462 (JAG), 2007 W#570323, at *4 (D.N.J. Dec. 26,
2007)).

In Riverview medical providers seeking toifig derivative claims argued that
underSprague v. General Motors Cord 33 F.3d 388 (6th Cir. 1998) (en banc), a plan
was estopped from relying on an anti-assignment provision when it failed to
demonstrate that it affirmatively informgerticipants and beneficiaries about the
provision or provided documentation of theti-assignment provision to any of them.
Riverview 601 F.3d at 521-22. In support ofstlargument, the providers submitted
affidavits from insureds which stated thia¢y were never advidénformed/told that
their benefits were not assignable; thedaffiits did not, however, state that the plan
had failed to make platiocuments availabldd. at 522. However, the court rejected
providers’ argument, holding instead tisqraguedid not support the providers’
contention, but rather thaSpraguemerely says that a pgis$ reliance can rarely, if
ever, be reasonable or justifiable if suehance is ‘inconsistent with the clear and
unambiguous plan terms of plan documesilable to or furnished to the party
Id. at 522 (emphasis in original) (quotiggprague 133 F.3d at 404).

Similarly, in Productive MD the court held that Aetha was estopped from
asserting that a provider’'s (ProductM®) assignment wasendered invalid by
operation of a plan’s anti-assignmerduwde when “Aetna was on notice that
Productive MD sought payment pursuanatpatient assignment, Productive MD was
not privy to and had no legal right &a@cess the underlying plan terms, Aetna
possessed the underlying plans (and tloeegfnew their terms), Aetna denied
Productive MD’s technical component claimsvhole or in part (purportedly) based
on Aetna’s interpretation and applicationtleé plan terms—for reasons other than
validity of assignment—and, relative to th&me underlying tests based on the same
insurance plans, Aetraid the physicians who soughtyraent for the professional
component pursuant to assignrgefiom the same patientsProductive MD 969 F.
Supp. 2d at 922. Moreover, for a periodiofe, “Aetna regularly paid Productive
MD’s claims made pursuant to patiessmnments.” The court stated that these
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circumstances led to Productive MD’s readneaeliance that its assignments were
valid. Id. at 922-23. The court noted that, ‘gld] Aetna challenged Productive MD’s
assignments at any stage Productive MD might have actelifferently,” such as by
changing their assignment form to conti@nguage acceptable Aetna, ensuring that
patients gave notice to Aetmanen required to do so, or not performing tests “without
having the patients first confirm that theguld assign their rights to Productive MD.”
Id. at 923. Thd’roductive MDcourt found that these circumstances satisfied the five-
factor estoppel test articulatedSprague:

(1) Aetna’s conduct plausibly amounted to a representation that
Productive MD’s patient assignments were acceptable both generally
and under the specific plan terms; (2) Aetna, in purporting to
administer the underlying policiemas presumptively aware of the
underlying policy terms; (3) Prodiinee MD reasonably construed
Aetna as indicating that Productive MD could continue to receive
payment from Aetna for any medicaligcessary tesicovered by the
applicable insurance plan; (4) to thetent that any policies restricted
or prohibited assignment, Prodive MD was not aware—either
actually or constructively—of thunderlying plan terms; and (5)
Productive MD reasonably relieghon Aetna's conduct to its potential
detriment in performing tests wibut demanding payment up front or
requiring its patients to inquire about their right to assign before
receiving tests.

Productive MD 969 F. Supp. 2d at 923-24.

Finally, inHermann || the court held that a plan was estopped from asserting an
anti-assignment provision in its plan agrestwhen the documentation containing the
anti-assignment clause was never provided to the plaintiff, and it was the plan’s duty to
notify the plaintiff if it intended to relypn the provision, which it did not dddermann
II, 959 F.2d at 574. The plaintiff Hermann llwas a hospital that had provided
service to a patient and hadee/ed an assignment of rightem this same patient.
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Id. The hospital called the plan when théigya was first admitié and was informed

by the plan that the patient was coverédl. The patient was ithe hospital for six
months and, during this time, the hospitgdaatedly tried to receive payment for the
services provided; the planpwever, repeatedly postpongalyment, but asserted that
it was merely “investigting” the claim.Id. TheHermann llcourt, in effect, imposed
on the plan an affirmative duty to informethospital of the anti-assignment clause if it
intended to rely upon it, and found that the plan’s “protracted failure to assert the
clause when [the hospital] requestegimpant pursuant to a clear and unambiguous
assignment of payments for covered benefésulted in the plan being estopped from
asserting the provisionld. at 574-75.

TheCare FirstOrder notes thatSpragueRiverview Hermann [ll], and
Productive MDall recognize — explicitly or implily — that the principle that a
representation that conflicts with the unagumus terms of a plan agreement will not
support estoppel does not apply in the derivative standing context if the assignee can
show that it did not have, and could not hgaeed, access to the plan agreements.”
Care FirstOrder at 34.

iii.  Estoppel and Anti-Assignment Clauses in the
Present Case

Plaintiffs argue that “[b]Jecause Defem#ia engaged in a casgent course of
conduct that affirmed the presumptive validifyPlaintiffs’ assignments, and Plaintiffs
relied on this to their detriment, Def@ants are estopped from raising any anti-
assignment clauses to defeat Plaintiffshdiag.” (Opp. To Omnibus Mot. at 15).

Defendants combat the estoppel argumetey alia, by asserting thdiermann
II, relied upon by Plaintiffs (and evaluated in @ere FirstOrder), is distinguishable
since it “involve[ed] arguments raised by @aor claims administrators for the first
time in litigationas a reason for the adverbenefits determinatioh (Omnibus Reply
at 19 (emphasis in original) (citirdgermann I} 959 F.2d at 574)). Defendants,
therefore, argue that the iast case is distinguishabledageise Defendants here are not
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asserting the anti-assignment provisions basas for claim denial, but rather invoke
them to “preclude Plaintiffs from obtainimgrivative standing to sue for benefits.”
(Id.). As such, Defendants argue, tliaye not estopped from asserting the anti-
assignment clauses merely because they n@reaised during the claims adjudication
process.” Id.).

It is true that Plaintiffs’ allegations @fude mention of their lack of access to
relevant plan documents, such that theyld presumably have been ignorant of the
true facts. $ee, e.g FAC 1 1077 (“Plaintiffs havsuffered prejudice by Defendants’
[sic] to provide the documents that Plaintifésjuested of them bause Plaintiffs were
unable to identify — and are still unabledentify — the specific plan provisions upon
which the Defendants purportedly based themials. Thus, Plaintiffs are unable to
effectively appeal Defendants’ denials oéithclaims. Moreover, Plaintiffs lacked
access, and continue to lack access toya@nts explaining or justifying United’s
internal claims review procedure, and the timets applicable to such procedures.”)).
At the hearing, Defendants argued that th&CHails to allege that Plaintiffs lacked
access to these documents from the patisaignors, and, therefore, Plaintiffs’
estoppel argument fails. However, reading the FAC in the light most favorable to
Plaintiffs, the Court cannot agree. Although #ilegations in the FAC that Plaintiffs
lacked access to or knowledge of th&-assignment provisions focus more on
Defendants’ alleged bewar, rather than categorical agsens that they did not have
knowledge of the provisions from any source @ourt is reading thFAC as a whole.
The above-cited language suféatly alleges that Plaintiffs lacked access to the
underlying plan document<f. Care First llat 31 (“Because Care First does not
allege that it did not review the pan [sagreements, or that the documents were not
available to it, e.g., through CC and DC, ismt sufficiently pled that it was ignorant
of the true facts and reasonably relied ofedéants’ alleged representation that the
plan agreements did not contain anti-assignment provisions.”).

As to the other elements of traditional estoppel, the Court would presume that
United had the relevant knowdge regarding plan termas United was allegedly
tasked with claims administration. Tlpgesumption is supported by the allegations in
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the FAC. Gee, e.gFAC 1 881 (“Defendants knew full well that the terms of
Plaintiffs’ benefit plans obligated it to payaiitiffs for the valuale medical services
they had provided to benefazies and participants of those plans. As the claims
administrator, the plans delegated to Ushitiee discretion to interpret and apply the
terms of the plans.”)).

Ultimately, however, for the reasons dissed in connection with the waiver
analysis below, the Court is not convindgdt the pre-suit claims administration
process involved activity that entitled Plafifs to believe that any anti-assignment
provisions in the plans would not be relied upon.

The Court does not, at present, addvelssther the Ninth Circuit’s additional
requirements for estoppel in the contexE®ISA benefits (including the ambiguity
requirement) also apply to estoppa the anti-assignment issue.

b. Anti-Assignment Provisions and Waiver

I.  Waiver and Anti-Assignment Clauses in ERISA
Plans

“Walver is often described as the intentional relinquishment of a known right.”
Gordon v. Deloitte & Touche, LL8rp. Long Term Disability Plan/49 F.3d 746, 752
(9th Cir. 2014) (citingntel Corp. v. HartfordAccident & Indem. C9952 F.2d 1551,
1559 (9th Cir. 1991)). The Ninth Circuit hpseviously held that when an insurer
communicates a denial of a ctaiit must state a reason the denial and it will not be
permitted to later rely on alternate reasnospresented in the denial lettSee, e.q.,
Harlick v. Blue Shield of Californig686 F.3d 699, 719 (9th Cir. 2012) (“A plan
administrator may not fail to give aason for a benefits denial during the
administrative process and then raise thason for the first time when the denial is
challenged in federal courinless the plan beneficiary has waived any objection to the
reason being advanced for the firstaicturing the judicial proceeding.'Mitchell v.

CB Richard Ellis Longerm Disability Plan611 F.3d 1192, 1199 n. 2 (9th Cir. 2010)
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(“The purpose of ERISA’s requirement thaapladministrators provide claimants with
the specific reasons for denial is undermifvalgere plan administrators have available
sufficient information to assert a basis @l@nial of benefits, but choose to hold that
basis in reserve rather than communicate it to the beneficiary.” (qualisiz v.

Unum Life Ins. Co. of Am378 F.3d 113, 129 (1st Cir. 2004))).

The Ninth Circuit’s recent decision Bpinedexmplies that, under certain
circumstances, the right to assertaai-assignment clause may be waiv&ginedex
770 F.3d at 1296-97. Other courts that hawvaluated the issue have similarly found
waiver to apply in the context ah ERISA anti-assignment provisioBee, e.g
Lutheran Medical Center of Omaha, Nebrask Contractors, Laborers, Teamsters
and Engineers Health and Welfare P]&b F.3d 616, 619-20 (8th Cir. 1994),
abrogated on other grounds Martin v. Arkansas Blue Cross and Blue Shigl@b
F.3d 966 (8th Cir. 2002) (“Because the Plan’siakpractice is not in conformity with
its strict anti-assignment provision, we cardag that nothing in the contract precludes
a finding that Lutheran and Henderson have standing as assigndedejsey Brain
& Spine Ctr. v. Saint Peter’s Univ. HasiCIV.A. 13-74 ES, 2013 WL 5366400, at *6-
7 (D.N.J. Sept. 25, 2013) (“The Court fintksit Defendant’s involvement with the
reimbursement claims, through BCBS, danges a waiver of the anti-assignment
clause.”);Gregory Surgical Servs., LLC v. Haon Blue Cross Blue Shield of New
Jersey, InGg No. CIV.A.06-0462(JAG), 2007 WL 4570323, at *3 (D.N.J. Dec. 26,
2007) ("*GSS describes a courdedealing between itsedind Horizon that allegedly
constitutes a waiver of the anti-assigamhprovision and estops Horizon from
disavowing GSS's standinghe conduct includes discusss of patient coverage
under health care policies, direct submissbolaim forms, direct reimbursement of
medical costs, and engageminappeal processes. Haviz contends that its direct
payment of reimbursements to GSS confowrik the terms of the plans at issue and
thus cannot constitute a waiver. Although Hon’s direct payments to GSS would not
constitute a waiver if authorized under therizon plans at issue, the SAC alleges a
course of conduct beyond direct reimbursenientnedical services. Indeed, the SAC
describes regular interactitvetween Horizon and GSS prim and after claim forms
are submitted, without mention of Horizomsocation of the anti-assignment clause.
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Such actions impede Horizon’s abilityrgy on the anti-assignment provision to
challenge GSS'’s standing¢itations omitted)).

ii.  Waiver in the Present Case

Plaintiffs allege waiver as a resulttbe same conduct that gives rise to their
estoppel contention. (Opp. To Omnibus Mait20 (“The sameaurse of conduct that
causes Defendants to be estopalsd results in waiver”)). In the FAC, Plaintiffs
allege that “throughout the entire adrnsinative process for thousands of claims,
neither United nor Defendants .ever refused to pay any &flaintiffs’ claims based
on any such anti-assignment provisioris(FAC § 875 (empasis added)).

Defendants, however, contend thainsting cannot be waived, and that,
assuming the Ninth Circuit would permit waivin this ERISA context, Defendants’
assertion of the anti-assignment provisiongst stage is not inconsistent with the
activities alleged to have transpired betwdenparties to date. (Omnibus Reply at 19-
21).

Defendants also point out that “war is defined as the intentional
relinquishment of a known right.”Id. at 21 (citingAlocozy v. U.S. Citizenship &
Immig. Srvs 704 F.3d 795, 797 (9th Cir. 2012))).afkiffs contend that the standard
of “knowing intent” for waiver is met in th case, since “[tjhe FAC alleges that on
hundreds of discrete occasipfaintiffs ‘demonstrated¢tUnited] that they held a
valid assignment of benefits from the pati,’ (FAC § 953, Patients 2, 6; Appendix,
passin), and further, that United confirmed receipt of this assignment from Plaintiffs.
(FAC 1 890.).” (Opp. to Omnibus Mot. at 20-21).

1. Waiver of Jurisdictional Requirement

If the anti-assignment provisions bear on a standing requirement that cannot be
waived, then the waiver inqwyicould end here. In th@are FirstOrder, the court
evaluated a contention that the right tly i anti-assignment provisions contained in
plan documents had been waived sineedéfendants had failed to rely on them
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during the administrative proces€are FirstOrder at 35. The plan, in turn,
contended that lack of standing to sue catweotvaived (which the court construed as
an assertion that standing is a jurisdicibrequirement thatannot be waived) and
that the anti-assignment provisions, in @awent, were not waived because they
“concern a party’s standing to sue and are rmtstantive basis for denial of a claim.”
Id. at 37, 38-39.

As to the jurisdictional argument, thewst rejected the argument that a plan
could never waive its right to assert an assignment provision to defeat a plaintiff's
claim to have prudential standing as an assig@zge FirstOrder at 38. In doing so,
the court differentiated betwedtrticle Il standing and staling under the terms of an
anti-assignment provision, noting that the ferrpertains to subject matter jurisdiction
(which a party cannot be preventedeguity, from raising), and the latter is a
prudential matter (which a party caguetably be prevented from raisingld. at 37-38.
See also Bilyeu v. Morgan Stanley Long Term Disability F188,F.3d 1083, 1090
(9th Cir. 2012) (“Unlike constitutional stamdj, which is jurisdictional, we presume
that statutory standing may be waived.”).

Here, Defendants point out that “[d]istriurts both within and outside of this
Circuit . . . have reasoned that ‘derivatistanding has only been recognized in cases
where there is a valid transfer of rights, kimay it ‘doubtful that a plaintiff can acquire
standing by virtue of a defendant’s aapgence.” (Omnibus Reply at 20 (citing
Middlesex Surgery Ctr. Horizon (“Middlesex”),No. CIV.A. 13-112 SRC, 2013 WL
775536, at *4 (D.N.J. Feb. 28, 2013%pinedex Physical Thapy, U.S.A., Inc. v.

United Healthcare of Arizona, In¢‘Spinedex”), No. CV-08-00457-PHX-ROS, 2012
WL 8169880, at *5 (D. Ariz. Oct. 19, 2012))).

However, as noted by tl@are FirstOrder,Spinedex did not distinguish
between prudential and constitnal standing, which led tH@are Firstcourt to reject
the argument that a plan could never waiveright to assert aanti-assignment clause
in order to defeat prudential (rathitban constitutional) standingCare FirstOrder at
38. Middlesexdoes not suffer from this samefelet, though it cites no legal authority
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for its doubts that a plaintiff could acquire standing through a defendant’s
acquiescenceMiddlesex 2013 WL 775536, at *4. Moreokghe “acquiescence” here
Is not the absence of an assignment trbwith, but whether the assignment may be
rendered invalid due to a plan provisiofhe effect might be the same in that a
provider may not be afforded standing $oiit, but it does seem to be a somewhat
notable difference in evaluating the pnepy of standing as an initial matteGee
LeTourneau Lifelike Orthotics & Prostties, Inc. v. Wal-Mart Stores, In298 F.3d
348, 351 (5th Cir. 2002) (“Standing is junstional. LeTourneau has no direct claim
against the Plan; and, absent a valid assignment of benefits from Nichols, LeTourneau
would have no derivative standingdoe the Plan under ERISA Section 502.”
(footnotes omitted)).

Ultimately, the Court rules that, as a gextenatter, waiverauld be applicable
to the standing issue relevant here. Whetever actually applies under the facts of
this case, however, is discussed below.

2. Anti-Assignment Clause asSubstantive Basis for
Claim Denial as Opposedo Necessary for Standing

As discussed in the context of estoppel on this same issue:

Plaintiffs argue that the anti-assigent clauses were waived, or that
Defendants are estopped from nagsthem, because they were not
asserted by United during the cfed administration process as a

reason to deny benefits or otherwiSeePIs.” Opp. at 15-21. . ..

[T]his argument fundamentally misconstrues why the anti-assignment
provisions are relevant. Defendadtd not rely (and are not relying

now) on the anti-assignment clausesletermine the appropriate
reimbursement for the claims at issu this case, or as a reason to
deny benefits due und#re terms of the plans. The anti-assignment
clauses are being raised now becahsyg dictate whether a provider-
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assignee has standing to sue an ERISA plan where the terms of the
plan forbid such an assignment.

(Omnibus Reply at 15).

In Care First,the court found thaBordon v. Deloitte& Touche, LLP Group
Long Term Disability Plan749 F.3d 746 (9th Cir. 2014)—tlase the plan asserted as
support for its argument that it had notivesl the right to raise anti-assignment
provisions because those provisions concemndihg to sue and not a substantive basis
for denial—was unavailingCare FirstOrder at 38-39. I&ordon the court found
that an insurer had not waived its rightigsert a statute of limitations defense when
that defense was not the basis for thencldenial and the actual basis for the claim
denial had been communted to the claimantGordon 749 F.3d at 753. I@are
First, in contrast, the complaint contatheo allegations regarding whether the
relevant claims were denied falling outside the plan coverage or due to the anti-
assignment provisions, and, as sushrdon’sholding was inapplicable to negate
waiver of a defense that was not eaisas a basis for claim deniaCare FirstOrder at
39.

Moreover, theCareFirst court discussed that, perhaps recognizing the problem
with Gordon(that it pertained to a substantie®mmunicated reason for denial and a
later-arising statute of limitations argument ttieg court found had not been waived),
the defendants argued that the anti-agsgmt provision could not have been the
reason for the claim denial because thay i@ obligation to make payments to the
plaintiffs in the first place—rather, thegnis allowed for payments to be made to
providers purely for the conveniem of the plan participantsCare FirstOrder at 39.
However, the court found this “illogical #necessarily relie[dpn the fact that the
plan agreements contained anti-assignmentipions and implie[d] that the reason for
the plan’s denial of Care First’s claimsswhat Care First was not entitled to payment
under the plan agreements under those pranssiAs noted, the agplaint contain[ed]
no allegations concerning the reason fordaeial, and the court therefore [could not]
determine the matter in decididgfendants’ motion to dismissld.
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Ultimately, theCare Firstcourt found that the provider had not adequately
alleged waiver of the defendants’ right to rely on anti-assignment provisions, as the
provider only alleged that after the claimere submitted the plan issued adverse
benefits decisions—there wame allegations that the claimgere denied for a reason
other than the provider’s assignee statuthat the plan failed to provide a written
explanation of the denialCare FirstOrder at 40. Th€are Firstcourt also noted that
the provider did not allege in the complathat the plan never raised the anti-
assignment provisions during the admirate process (though the provider did
discuss this in its opposition brief)d.

Here, the analysis is sombkat complicated by the fact that adverse benefits
determinations were seemigglot always issued, such that the reasons for “denials
are potentially difficult to gage for each claim.Sge, e.g.FAC 1 939 (“In many
cases, Defendants have held Plaintiffs’misisubmissions in limbo without allowing
or denying the claims.”)). Plaintiffs agséhat “[w]hen Plaintiffs did receive
[Explanations of Benefits (“EOBSs”)] coaining adverse benefits decisions from
Defendants, these notices failed to disckh&ereasons for the benefits determination
with any specificity, and failed to identifyng plan provisions justifying the denial of
benefits.” (d. 1 1028). However, Plaintiffs also discuss Defendants’ allegedly
“pretextual reasons for denial of the claimsgl. ] 954) and that United’s conduct
included “[d]enying claims solg because the patients wiose behalf reimbursement
was sought had allegedly failed‘tuthorize’ Plaintiffs to appeal on their behalf, even
though Plaintiffs always submitted a propssignment of benefits demonstrating such
authority, and even though Defendants in practice acknowledged that assignment had
occurred by dealing directly with Plairfsf rather than with the patientsti({ 884).

Even in light of these varied afjations, however, there are affirmative
allegations in the FAC that Defendantd diot assert the anti-assignment clauses
during the administrative process asasan for denying claims: “At no time during
the administrative process did Defendantsresiate that the specific reason for the
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adverse benefit determinati was due to an anti-assigam provision, nor did they
reference a specific anti-assignmpruvision in any plan document.’Ild( 1 876).

There does seem to benaningful distinction between asserting the anti-
assignment provisions for purposes of cladesial and asserting them in order to
preclude standing for a suit. However, thistinction loses itsalience if there has
been activity undertaken in the pre-suit glaiprocedures that, irrespective of their
relevance to the standing issue at presshould have triggered mention and/or
invocation of these anti-assignment provisioksr example, if pgments were made
to Plaintiffs that could only have been madessignees, this might suggest waiver of
the argument that the plans on whose liehase payments were made prohibit
assignments.

The question, therefore, becomes weethe pre-suit activity—during which
the anti-assignment provisions were aldlgenot mentioned—should have alerted
United to the fact that Plaintiffs were ap@ng as purported assignees, such that the
failure to inform them that they could thdo so means this argument might be deemed
waived.

3. Pre-Suit Activity: Authori zed Representatives and
Assignees

Defendants argue that, “[ejwvéf ERISA permits ‘standing by waiver,’ there is
‘nothing inconsistent’ about Defendants olijeg to Plaintiffs’ ERISA standing after
engaging with Plaintiffs in a pre-suit claimsview process.” (Omnibus Reply at 20
(citations omitted)). MoreoveDefendants contend that “[a]llegations of prior
payment in connection with a claim forredits are not . . . inconsistent with
enforcement of anti-assignment clauses aoPlaintiffs acknowledge, they sought
payment from United as their patientsuthorized representative[s]’ as well as
‘assignees.” (Omnibus Mot. 46 (citing FAC 1 953(B), 977-78)).
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ERISA regulations provide #t “claims procedures for a plan will be deemed to
be reasonable only if . . . [tjheadins procedures do not precludeaarthorized
representativeof a claimant from acting on behaif such claimant in pursuing a
benefit claim or appeal of an adversedi determination.”29 C.F.R. 8 2560.503-
1(b)(4) (emphasis added). Deflants assert that they did not waive the right to assert
anti-assignment clauses because:

Under the regulations governing E3A claim procedures, plans are
prohibited from “preclud[ing] an authorized representative of a
claimant from acting on behalf of du claimant in pursuing a benefit
claim or appeal of an adverbenefit determinzon.” 29 C.F.R.
82560.503-1(b)(4). Thus, there dam no “waiver” by allowing an
“authorized representative” to parpate in the claims administration
process, and payments to patiéfasithorized representatives” are
still payments to patients themseha®d in no way implicate a plan’s
anti-assignment clause. By bringitheir claims here, however, as
assignees, Plaintiffs are claimititat they—not the patients—now
have the right to the benefits, and it is this that the plans’ anti-
assignment provisions prohibitotal Renal Care of N.C., L.L.C. v.
Fresh Market, Ing 2008 WL 623494, at *3-(M.D.N.C. Matr. 6,
2008) (authorized representatives Sue behalf of” patients, whereas
assignees file claims “in their own right”).

(Omnibus Mot. at 15 n. 10).
Plaintiffs counter by pointing out that:

Defendants do not deny that theydd to raise the anti-assignment
clauses.Instead, they attempt to arguatlithey have not waived this
defense because Plaintiffs wenerely acting as “authorized
representatives” of the patients, agtassignees. This glib assertion
is not supported by the facts. Defendants do not identify any
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allegations in the FAC that demarage that Plaintiffs were acting
solely as authorized representas. Nor does anything in the FAC
suggest that Defendants ever infornfddintiffs that they were not
assignees. To the contratije FAC actually demonstrates that
Plaintiffs, proceeding as full assinees, repeatedly raised the issue
of assignments during theadministrative process Even if

Plaintiffs had authorized repregative status, that did not deprive
them oftheir status as assignees. The represent parallel methods
of proceeding under ERIS&ee, e.gBiomed Pharm., Inc. v. Oxford
Health Plans (N.Y.), In¢831 F. Supp. 2d 651, 665 (S.D.N.Y. 2011)
(as assignee, provider “was not required to submit either an
‘authorized representative’ or ‘dgeated representative form™).

Numerous Defendants suggest thaytiwere entitled to pay providers
directly for “convenience” only, and without waiving their rights to
raise anti-assignment. This mak&o sense, because Defendants’
direct payments to Plaintiffs wepart of a largergontinuous course
of conduct that affirmed the valtg of the assignments. As ti@are
First court observed in considering an identical argument, “[t]his
argument is illogical as it necessaniglies on the fact that the plan
agreements contained anti-assignment provisions and implies that the
reason for the plan’s denial [| wahat [the provider] was not entitled
to payment under the [anti-assigamt] provisions.” RIN Ex. A at
p.39:15-24 (emphasis added).relethe FAC makes clear that
Defendants never raise@ahti-assignment.

As explained above, even if Plaifisifvere authorized representatives,
that does not mean they were not also assigBeased 831
F.Supp.2d at 665. More importantly, a patient’s authorized
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representative is not entitled toetit payment of benefits. Such an
individual is authorized only to “pau[e] a benefit clan or appeal of
an adverse benefit determinatiami behalf of another. 29 C.F.R.
2560.503-1(b)(4)Biomed 831 F.Supp.2d at 664 (defining
representative as “a person to act on your behalf”).

(Opp. to Omnibus Mot. at 17, 20, 23 (emphasis in original)).

Pursuant to 29 C.F.R. § 2560.503-1(h)@&hd as discusdeabove, the Court
agrees with Defendants that allowing Pldis to conduct appeals or pursue a benefit
claim decision would not waive the rightassert anti-assignment clauses; ERISA
regulations require that the plans allow athatized representative to engage in these
activities, and United allowing it should not m@ its right to assert anti-assignment
clauses as to something beyond this pesive activity. Moreover, as discussed
above, it does appear that the purpogssignments at issue here contain both
language of assignment anddmage designating relevanbpiders to be authorized
representatives. As a result, the argumesdarding Defendant$ailure to mention
anti-assignment provisions during theraounications between the parties are
unpersuasive, at least to the extent thase communications pained to the pursuit
and appeal of claims decisions. Perhapdhéafcorrect procedures were not followed
under any particular plan as to authorizegresentative designation, and yet United
did not object to communicating with Plaiifgiregarding appeals and the like, waiver
may have been effected as to consideriegRlaintiffs authorized representatives for
the corresponding claimgdowever, that is not what is at issue here.

The issue of receiving payment presemsagie complicated question. Plaintiffs
contend that “a patient’s authorized regm@stive is not entitled to direct payment of
benefits,” while Defadants posit that a payment to“anthorized representative” is
still a payment to the patient, such thatoes not present the scenario the anti-
assignment clauses seek to prohibit—nanmalyyiders claiming that they, rather than
the patients, have the right to benefits. Defendants cieddlesexfor the
proposition that “whether Plaintiffs hatiee right to submit a claim and pursue an
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appeal on a patient’s behal$ ‘a separate issue entirelgom whether Plaintiffs have
the right to sue under ERISA,” and thathiaving allowed the former, Defendants have
not waived the latter. (@nibus Reply at 15 (quotingiddlesex 2013 WL 775536, at

*4)).

Biomedis instructive on some of thestinctions between assignees and
authorized representatives. Biomed the defendants cited the “Frequently Asked
Questions” section of the Departmentabor’'s website, which indicates that an
assignment is generally not sufficientdesignate the provider as an authorized
representativeSee Biomed31 F. Supp. 2d at 663 n. 16 (“The ‘Frequently Asked
Questions’ state: B—2: Does an assignmeitteniefits by a claimant to a health care
provider constitute the designation of athawized representative? No. An assignment
of benefits by a claimant is generally lindteo assignment of the claimant’s right to
receive a benefit payment under the termthefplan. Typically, assignments are ‘hot
[sic] a grant of authority to act on a ateant’s behalf in pursuing and appealing a
benefit determination under a plan. In éida, the validity of a designation of an
authorized representative will depend on whether the designation has been made in
accordance with the proceasrestablished by the plahany.”). Ultimately,
however, thdBiomedcourt concluded that the assegnwas capable of pursing appeals
on its own behalf, and therefore was reqjuired to submit an “authorized
representative” or “designated hatized representative formId. at 665.

The assignment at issueBmomedspecified that it assigned to Biomed all of the
patient’s rights, “including the right tsue on [the patient’s] behalf or name, under
policy number [ ] issued by Oxford, tecover damages faervices rendered by
Biomed Pharm Inc.”ld. at 654 n. 2. As discussed aboB@mmedmakes the
distinction between an “authorized reprdséime,” who works on bealf of the patient
with respect to a benefit decision or apfy and an assignee, who acts on its own
behalf as if it was the assigndd. at 664-65. This appears to be precisely the
distinction that Defendants claim would render the assignments objectionable for
purposes of this suit: the scenario is no longer a provider operating as an “authorized
representative” on the patient’s behalf (whighited purportedly would be required to
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allow for appeals purposes under the ERI8gulations, upon a proper showing of
authorization), but rather is the providereogting for its own beefit and in its own
right.

In Spinedexthe Ninth Circuit held that Unitdaad not waived its right to assert
a plan’s anti-assignment provision, despiteihg failed to raise it during the first level
appeal process, when the plan allowesldlaims administrator to pay a provider
directly for services rendere&pinedex770 F.3d at 1296-97. The court also
evaluated whether United théconsented to the assignments by sending Explanation
of Benefits ('EOB’) letters indicating thaertain payments had been assigned to
Spinedex.”ld. at 1296. Regarding this lattegament, the court viewed United’s
EOB stating “PAYMENT ASSIGNED TO PBVIDER” “as an exercise of its
discretionary authority” under the terms of the plan “to send payments directly to non-
network providers.”ld. The court noted that the reéat plan SPD provided that:
“You may not assign your Benefits under the Plan to a non-Network provider without
our consent. Th€laims Administratomay, however, in their discretion, pay a non-
Network provider directly for services rendered to yold’ (emphasis in original)
(internal quotation marks omitted). “Our” was defined as referring to the plan sponsor,
Discount Tire Companyld. As such, “United did not e authority to consent to
assignment of benefits; only the Plan Sporeaat that authority,” and that “[t]here
[was] no evidence in the rembthat the Discount Tir€ompany consented to any
assignment.”ld.

Regarding waiver, the Ninth Circuit discusddarlick and noted that “an
administrator may not hold in reserve a known or reasonably knowable reason for
denying a claim, and give that reason forftret time when the claimant challenges a
benefits denial in court.’Spinedex770 F.3d at 1296. However, on the facts before it,
the court held that “theffgvas] no evidence thdinited was aware, or should have
been aware, during the administrative pescthat [the provider] was acting as its
patients’ assignee. So far as United kngine provider] was acting merely as an
authorized representative charged with filingllecting, or appealing a claim on behalf
of the patient.”ld. at 1297. The court distinguishelérmann I| in which the court
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held that a plan was estopped from assgrin anti-assignment provision “because of
its protracted failure to assert the dawvhen [the provider] requested payment
pursuant to a clear and unbiguous assignment.’fd. (quotingHermann I} 959 F.2d

at 575). Rather, iBpinedexthe court found that the defendants had not “waive|[d]
their objection to the assignment in the distcmtirt when it became clear, for the first
time, that Spinedex wasatining as an assigneeld.

Here, the Court can see thilaé same might be true for plans that similarly allow
for payments to be made to providerstfog convenience of participants (or potentially
others). In such situations, until suit wasd, nothing had occurred that would have
been within the range of conduct the agsignment clauses purportedly seek to
prohibit. As such, allowing @ity that is consistent with the proper rights of an
“authorized representative” and not inconsistgith the anti-assignment clauses does
not seem as though it should resala waiver of later conduct thdbescome within
such prohibitions.

In Care First I, the court evaluated allegatioimat defendants failed to raise
anti-assignment clauses during the admiaiste process or cite it as a reason for
claim denial, and therefore had waived tight to assert it in litigationCare First Il
at 34. However, the court rejected thiguanent, noting that there were no allegations
suggesting that the defendants knew the pexvplaintiff was acting as an assignee,
rather than an authiaed representativdd. TheCare First Il complaint alleged that
the contracted claims administrator (Zenitbt a defendant to the action) had made
representations that assignments werenpiged, but the court noted that, as in
Spinedexthis claims administrator had notharity to waive the provision under the
terms of the planld. at 34-35. The language of théereant plan allowed for direct
payment of benefits to providers, but sggg@yment was not to imply an enforceable
assignment of the benefittd. at 35. The complaint did not contain allegations that
the plaintiff “askeddefendantswvhether assignments were permittetd” (emphasis in
original). As such, the court concludeath[b]ecause therpvere] no allegations
suggesting that defendants intentionaéiinquished their rights under the anti-
assignment provision, the first amended compliil[ed] adequately to allege waiver
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by defendants.”ld. Rather, in light of the factdleged, the court found (consistent

with Spinedexthat so far as the defendants knew, the plaintiff was only acting “as an
authorized representative charged with filingllecting, or appealing a claim on behalf
of the patient.” Id. (qQuotingSpinedex770 F.3d at 1296).

At the hearing, Plaintiffs argued the facts alleged in the FAC sufficiently
demonstrate that United was on-notice thatriiffs were proceedings as assignees.
In furtherance of this argument, Plaffgipointed out that/nited often challenged
Plaintiffs’ authority to bring appeals and,response, Plaintiffs allege that they
provided United with their purported assignrgenThe FAC allegespecific instances
during which the purported assignments wanavided to United; the general language
that reflects this submission is as fel& “Subsequently, however, United informed
the Plaintiffs that their appeals were derdeg to a lack of pati@¢rauthorization. This
was even though Plaintiffs had previoudgmonstrated that they held a valid
assignment of benefits from the patient thathorized Plaintiffs to make appeals on
behalf of the patient.” JeeOpp. to Omnibus Mot. at 17 n. 6 (citing FAC { 953,
Patients 1, 2, 6 (subparagraphs (H)); Ambe A, Patients 9-11, 14-16, 26-28, 31 34,
36, 37, 40-42, 44, 46, 51, 54, 56, 58, 63, 64, 66-68, 71/5/38, 82, 83, 85, 87, 92,
93, 97, 99, 100, 101, 10912, 114, 118, 125, 127, 129, 130, 134, 138, 140, 141, 143,
148, 153, 154, 155, 16168, 171-173, 173,76, 183, 186, 188,89, 191, 194 198,

201, 207, 208, 214, 217, 220, 225, 227, 230, 233, 2342280249, 251, 253, 260,
264, 265, 267, 269, 270, 272, 274, 276, 278, 281, 2862980300-302, 304, 306,
308, 316-318, 321-323, 326, 332, 333, 335, 337, 344,358,351, 353, 355, 358-
362, 365, 368, 369, 371, 373, 377, 380, 383, 385, 387, 390480-402, 405, 406,

416, 418, 422 (respective sulbpgraphs (H)))).

However, even if United’s allege@dweduct were sufficient to demonstrate
waiver of a particular plan’s anti-assigant provision, the Court does not read the
allegations in the FAC as demonstrating tdaited perceived that Plaintiffs intended
to proceed as assignees atthan authorized repestatives. The allegations
themselves discuss assignments, but discesasdfiect as authorizing Plaintiffs to
make appeals on the patients’ behalf.

CIVIL MIUTES—GENERAL a7



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES—GENERAL

Case No. CV-14-02139-MWF (BKXx) Date: April 10, 2015
Title: Almont Ambulatory Stgery Center, LLC, et alv- UnitedHealth Group,
Inc., et al.

The allegations in the R are insufficient to daonstrate that Defendants
intentionally relinquished any known rights @ning to the anti-assignment clauses.

c. Consent of Insurer

Plaintiffs contend that assignability isxgerned by California &, since this is
where the assignments were obtained by Pl&nti{Opp. to Omnibus Mot. at 24).
Plaintiffs argue that anti-assignment clausbgch require consent of the insurer, as
the “most common variant of anti-assignmeliatise” at issue ithis case does, are
ineffective under California law.Id. at 23-24 (“It is well estalished in California that
the right to bring a suit to recover benefits under an insurance policy can be assigned
even where an anti-assignmetduse contained in the polistates that assignment is
not valid without the consent of the insurer.”)). Plaintiffs cit€tmunale v. Traders
& General Insurance Co50 Cal. 2d 654, 662, 3E2d 198 (1958), for this
proposition, and a variety of case law for the proposition that this principle is not
preempted by ERISA.IM. at 24).

Comunaldnvolved an assignee of an insdr&uing an automobile insurance
company to recover the portion of a judgmagdinst the insured that was in excess of
his policy limits based on the insuregleged wrongful failure to settlesComunale
50 Cal. 2d at 657, 661. The California Sermpe Court stated that, in general, “an
action for damages in excess of the policyitsnbased on an insurer’s wrongful failure
to settle is assignable whether the actiororsstdered as sounding in tort or contract.”
Id. (citing Cal. Civ. Code 8 958rown v. Guarantee Ins. Cdl55 Cal. App. 2d 679,
693-695 (1957)). As to theomunaleassignment, the insuree company contended
that there was a clausethe policy which rendered assignment of an interest under
the policy valid only with consermf the insurance companyd. The California
Supreme Court, however, found that thesgaof action at issue could be assigned
because “it is well settled that such a psaui does not preclude the transfer of a
cause of action for damages fweach of a contract.Id. at 661-62 (citing rubowitch
v. Riverbank Canning Co30 Cal.2d 335, 339-340 (1947)). The California Supreme
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Court also noted that “[t]his rule has besplied to provisions against assignability in
insurance policies similar to the provision involved here.’at 662 (citingvierneisel

v. Rhode Island Ins. Co77 Cal. App. 2d 229, 232 (194®)jetrantonio v. Travelers
Ins. Ca, 282 Mich. 111, 275 N.W. 786, 788 (1937)).

The statement that Plairfsfcite for support i€Comunaledoes not support the
proposition they allege: namely, thhe right to bring a suit to recovieenefitsunder
an insurance policy can besagned even where an anti-gssnent clause contained in
the policy states that assignment is ndidvaithout the consent of the insurer.
Comunaledoes not mention whether an args@nment provision that requires an
insurer’s consent would be iffiective to preclude the traresfof a claim for benefits;
rather, it only bears on this question in theecaf a transfer & cause of action for
damages arising out of breach of contrddbne of the citing references iGomunale
address this particular issue. The Gasinot convinced, therefore, that the
proposition Plaintiffs proffer is actually tenet of California law that would be
applicable to anti-assignmentalkses in the present case.ligit of this conclusion,
the Court will not evaluate whether suziCalifornia law woulde preempted.

d. California DOI Regulation and California Insurance Code
Section 10133(a)

Plaintiffs contend that anti-assignment clauses in plans governed by the
California Department of Insurance (“DOI")aimeffective. (Opp. to Omnibus Mot. at
24-25). For this proposition, Plaintiféste to California Insurance Code section
10133(a): “Upon written consent of the imed first obtained with respect to a
particular claim,” an insurarovered by the Insurance Codhall paygroup insurance
benefits” for ‘hospitalization or medical surgical aid,” contingent on certain
conditions.” (d. at 24 (emphasis in original)ifieg Cal. Ins. Code § 10133(a)).
Plaintiffs substantiate the applicability ofghprovision by arguing that “[m]ost or all
of the 30+ plans in Exhibit B to the OmnibBsef that have ‘COC,’ or Certificate of
Coverage, as the documeypé¢, and that are insured by United, are very likely
governed by the DOL.” I4. at 25). Plaintiffs also contd that this state statute is not
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preempted, as it is a generagjulation of insurance.ld, at 24-25 (citingNVashington
Physicians Serv. Ass’'n v. Gregqifet7 F.3d 1039, 1045 (9th Cir. 1998% amended
on denial of reh’g and reh’g en bai@dug. 24, 1998)).

California Insurance Code section 10133(a) provides:

Upon written consent of the insured first obtained with respect to a
particular claim, any disabilityinsurer shall pay group insurance
benefitscontingent upon, dior expenses incurred on account of,
hospitalization or medical or surgical aid to the person or persons
furnishing the hospitalization or medical or surgical ajer, on and
after January 1, 1994, to the perswrpersons having paid for the
hospitalization or medical or surgical aid, but the amount of any such
payment shall not exceed the amooiibenefit provided by the policy
with respect to the service or hilg of the provider of aid, and the
amount of the payments pursuant to one or more assignments shall not
exceed the amount of expensesurred on account of the
hospitalization or medical or suggil aid. Payments so made shall
discharge the insurer’s obligationtivrespect to the amount so paid.

Cal. Ins. Code § 10133(a) (emphasis added).

Plaintiffs are not making a definitive aljation that all of the contracts with anti-
assignment provisions are governed by thed 8xa therefore subject to California
Insurance Code section 10133(a); at best, they allege that “[m]ost or all” of the plans
appended to Defendants Omnilstion with a COC thaare insured by United are
“very likely governed by the DOI.” The Cousg under the impression that the parties
are working to remove the fully-insur@thns from this litigabn, which renders
Plaintiffs’ identification of the relevardub-set of plans as some portion of those
insured by United somewhat perplexing. vidgheless, the Court will evaluate whether
the provision might otherwise be apg@lide in this litigation.
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Defendants argue that California InswarCode section 101@8, by its terms,
only applies to disability insurers, not healthcare insurers. (Omnibus Reply at 23).
Further, Defendants also argue that @afifa Insurance Code section 10133(a) would
not work to preclude them from asserting émti-assignment clauses in order to defeat
Plaintiffs’ standing; rather, Dendants contend that this coskection merely allows for
payment to go to the providerdd.).

The Court agrees that the provision,itsyterms, does not appear to bar anti-
assignment clauses. Plaintiffs cite toauthority interpreting this provision in the
manner they urge. As such, the Court neatdat present decide whether the provision
would apply to some or all plans asue, or whether preemption would bar its
application here.

e. Almont No. 14-CV-03053 Counterclaim Position

Plaintiffs claim that United’s counse&nnot argue in this case that the
assignment of benefits are invalid, and yét oa the assignments related case No.
14-CV-03053 to pursue “ovesgment” claims against Ptaiffs. (Opp. to Omnibus
Mot. at 21-22). They argubat the Court has previousigcognized that this issue of
United’s counsel’'s potentiabaflict was a “a close caltjiven United’s position in the
counterclaim,” but that the Court stated thiatas “unclear” whether a conflict existed
then given that information about whipkans would assert anti-assignment clauses
was not then before the Courtd.(at 22 (quoting Docket No. 839 at 12)). However,
Plaintiffs contend that:

That information is now beforthe Court. United has provided
Plaintiffs with a list of the claimthat they seek to recoup, which
makes clear that United seeks @oaver every payment ever made to
Plaintiffs. (Chan Decl. { 4-5.) @&n the sheer breadth of United’s
counterclaim, it isighly likely that United seeks to recover payments
on behalf of every plan that raisasti-assignment in this case.
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(Id. at 22 (emphasis added)).
Plaintiffs further contend that:

United’s counsel attempts tcaoin that its positions are not
inconsistent because Plaintiffs wengthorized representativesot
assignees.SeelJune 16, 2014 Tr. of Hrg. on Mot. to Disqualify at
10:8-11 (“Even if there’s not amssignment there may have been a
payment [] to the plaintiffs as ddrized representatives to direct
payment to them.”) (statement of Mrucke).) United also modified
its FACC so that it alleges thBtaintiffs were authorized
representatives, not assignees. (SeEECAY 314, 328.) . ... [E]ven if
Plaintiffs were authorized repmsatives, that does not mean they
were not also assigneeBiomed 831 F.Supp.2d at 665. More
importantly, a patient’s authorizedpresentative is not entitled to
direct payment of benefits. Such an individual is authorized only to
“pursule] a benefit claim or geal of an adverse benefit
determination” on behalf of artmdr. 29 C.F.R. 2560.503-1(b)(4);
Biomed 831 F.Supp.2d at 664 (defining representative as “a person to
act on your behalf”).

(Id. at 22-23).
Defendants counter by arguing that the FACC in No. 14-CV-03053:

[D]oes not rely upon assignmenket are invalid due to anti-
assignment clauses. Rather, tbarterclaim asserts that the current
Plaintiffs are required to returmy sums negligently paid to them
pursuant to Plan terms, including It limited to situations where
Plaintiffs submitted claims for benefits under 29 C.F.R. 82560.503-1
pursuant to ‘authorized representa’ forms under [Department of
Labor] regulations, where they hadghd” assignments (i.e., those not
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prohibited by anti-assignment clausasger the Plan, or where they
accepted payment from the Plan.ebch of those instances (and
potentially others), Plaintiffs are bound by plan terms requiring the
return of overpayments. Thus, the Counterclaim only relies upon
“valid” assignments, and does soyim the alternative to other
arguments and bases for recovery.

(Omnibus Reply at 21).

At present, the Court is not in a positimngauge the actual overlap on this anti-
assignment issue between th@twases. Although Plaintiffsurport to “match up” the
names of patients United provided in ceantion with the FACC in No. 14-CV-03053
and find that “at least two of the exampldi@ats” from the FACC belong to plans that
assert to have anti-assignment clausdkigicase (Enterprise Holdings and AT&T),
this is hardly enough to establish that tekevant plan termspplicable in the two
actions are the same. (OppQmnibus Mot. at 22).

In any event, there seem to be a nundfd¢actual issues that bear on what is
being asserted in each case with respect tohwtlans, dates of service, and the like.
As such, ruling on the propriety of the paortedly conflicting stances is premature at
this time.

f. Continuum of Anti-Assignment Clauses

As to the specific language in thetiamssignment provisions, the Court wishes
to make clear that not all anti-assignmelauses presented would defeat standing at
this early stage in the proceedingspproximately 145 grops of Defendants.€., a
plan sponsor and the corresponding plan(s)) assert anti-assignment arguments, though
these will vary in effect. Plaintiffs makevariety of arguments regarding the limits of
anti-assignment provisions asserted in taise, such as the fabat none of these
provisions prevent the assignmef ancillary ERISA causes of action, “creditor” anti-
assignment clauses are ineffective agairesptioviders here, and some purported anti-
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assignment provisions permit assignment twjolers without restriction. (Opp. to
Omnibus Mot. at 25-28).

Regarding the first of these arguments, the Court’s discussion regarding the
scope of the alleged assignrtgem relation to ancillary ERISA Counts dispenses with
the need for further analysis here. Regarding the other arguments, the Court outlines
general categories of anti-agsiment provisions and theelative merits here. As
discussed below, however, all of thesalaations are subject to the threshold
requirement that the anti-assignment pransiproffered by Defendé be manifestly
reflective of the relevardperative plan terms.

So-called “creditor” or “spendtHhtf provisions, discussed (though not found
determinative) in the Order adjudicating tBaker Hughes Motiomre unlikely to be
given effect against providersthis stage in the litigation.

Similarly, provisions allowing only forssignment with consent of a designated
entity (be it the plan sponsor or otherwiaeg insufficient to defeat standing at this
stage in the proceedings. Defendants matedemonstrated that such consent
exceptions do not apply to Plaintiffs’ allegassignments. The allegations in the FAC,
read in the light most favorable to Riaifs, plausibly allege that Plaintiffs’
assignments were accepted under such exceptions; although many of the activities
alleged in the FAC are not inconsisternth those undertaken by an authorized
representative, nor are they inconsisteith activities undertakehy an assignee.

Given the likely need for extrsic evidence on this issuljs argument is better suited
to summary judgment. Até¢hhearing, Defendants askee tBourt to reconsider this
point in light ofSpinedex However Spinedexvas a review of a summary judgment
decision, which only bolsters the Court’s reasoning on this point.

However, provisions that contain no axabns or exceptions to the assignment
prohibition, or contain exclusions that are clearly inapplicable in the present case, are
more likely to defeat standing.
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Finally, Defendants argue that “Plaffs do not allegen the Amended
Complaint—or even assert in oppositiothat the anti-assignent clauses are
ambiguous, making the anti-assignment pmvis valid and enforceable under Ninth
Circuit precedent.” (Omnibus Reply at 14 (footnotes omitted)). In a footnote, they
further contend that “[a]lthough Plaintiféssert that an ambiguous anti-assignment
clause must be construed against the drd®er, Opp. at 21, they do not identify any
ambiguity in the clauses provided in cangtion with Defendants’ Opening Brief.”

(1d. n. 14).

“In interpreting the terms of an ERIS@lan[,] we examinghe plan documents
as a whole and, if unambiguous, vanstrue them as a matter of law¥aught v.
Scottsdale Healthcare Corp. Health P)&#6 F.3d 620, 626 (9th Cir. 2008) (quoting
Welch v. Unum Life Ins. Co. of ArB82 F.3d 1078, 1082 (10th Cir. 2004)). The Ninth
Circuit applies ordinary contract interpreta rules to ERISA plans. It has stated:

We have held that terms in a pewsplan should be interpreted in an
ordinary and popular sense as wbal[person] of average intelligence
and experience. When disputes aaséo the meaning of one or more
terms, we first look to the ekpit language of the agreement to
determine the clear intent of tparties. The intended meaning of
even the most explicit language cahcourse, only be understood in
the light of the context that gaveeito its inclusion. An ambiguity
exists when the terms or words of a pension plan are subject to more
than one reasonable interpretatidn.fact, only by excluding all
alternative readings as unreasdeahay we find that a plan’s
language is plain and unambiguous.

McDaniel v. Chevron Corp203 F.3d 1099, 1110 (9th Cir. 2000) (internal quotation
marks and citations omitted)n order to determine thain anti-assignment precludes
standing, therefore, it becomes necestadetermine whether the provisions in
guestion are unambiguous.
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The Court recognizes thtte anti-assignment language will largely not defeat
standing at this stage (either becaugsedbcuments submitted are not demonstrably
the operative plan documents, the clausentain exceptions, and/or the anti-
assignment language itself does not manifasilyer the scenario presented in this
case). However, due to theficiencies (discussed below)Plaintiffs’ prima facie
benefits Count, invocation of anti-assignment clauses will not be required at this stage
of the proceedings in order tefeat the ERISA benefits Coun¥loreover, the
estoppel Count is independently deficient for the reasons discussed in the Order
adjudicating the United Motion. Theseedhe only two ERISA Counts for which the
Court has ruled Plaintiffs have standin@ue to the deficiencies these Counts, the
Court does not evaluate at present whetlagticular anti-assignment clauses are
ambiguous or might defeatsiding for these Counts.

B. Plaintiffs’ Count Under ERIS A 8 502(a)(1)(B) (Count I)

1. Employers as Proper Defendants

Defendants dispute the propriety of iding employer Defendants in a suit for
benefits, stating: “Under Ninth Circuaw, the proper defendants for a claim for
benefits are the entities wittuthority to resolve benefit claims (United) or the
responsibility to pay them under the terms @f pian (the Plans).” (Omnibus Mot. at
7 (citing Cyr v. Reliance Standard Life Ins. C642 F.3d 1202, 1206-07 (9th Cir.
2011) (en banc)). Plaintiffs, in turn, argimat the employers are responsible for
payment, quoting the United Mon for the proposition that “[b]ecause nearly all of
the Defendant Plans e&tsue are ‘self-fundedthe Employers, not United, are
responsible for the payment of any benefits du¢Opp. to Omnibus Mot. at 10
(emphasis in original) (quoting United Mot. at 1)).

However, irrespective of payment obligats, the employers appear to be proper
Defendants at this stage of the litigatidue to the operation of ERISA law.
Admittedly, it is unclear from the FAC which parties are actually the plan
administrators for any given plan. The FAlfernately alleges that the employers and
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United served as plan administratoiSe¢, e.gFAC | 58 (“Plaintiffs are informed

and believe that Defendant, AARP, is a pd@onsor and plan administrator for the

AARP Employees Welfare Plan.”); 1 106Wnited was in alinstances the Claim
Administrator, and in some instances, the designated Plan Administrator, to whom
administrative duties were exgssly delegated by the plaasd/or plan sponsors.”)).
Numerous parties contend that their plan documents explicitly designate the employer
as the plan administratorS€eOpp. to United Mot. at 20. 6 (“It appears that the

large majority, though not all, of Employdrave been designated as the administrators
for their respective Plans.”)However, at the very leBERISA designates employers

as the “plan sponsor” “in the case of an employee benefit plan established or
maintained by a single employer.” POS.C. § 1002(16)(B)(i). Moreover, ERISA
designates the plan sponsor to be the digiéan administrator if the plan does not
specifically designate another administrata® U.S.C. 8 1002(16)(A)(ii). As such, at
this early stage of the proceedings, vathlittle clarity as to who the plan
administrators are, the Court cannot disat that the Employer Defendants may be
plan administrators for their respediplans (as alleged in the FAC).

There is out-of-circuit precedent for thetion that a plan administrator may not
be the proper party to a benefits action if the plan administrator does not participate in
benefit decisions; rather, in such a casecthens administrator that does make such
choices is the proper defendasee, e.g. Moore v. tayette Life Ins. Cp458 F.3d
416, 438 (6th Cir. 2006) (holding that the claims administrator is the proper defendant
in an action for ERISA benefits and dissal of the plan administrator was proper
where the claims administaa exercised full authorito adjudicate claims for
benefits).

Within the Ninth Circuit, the rulesegarding proper ERISA benefit claim
defendants were previousdybit unclear. Howevegpinedexecently provided a bit
of clarity on the issue. I8pinedexthe Ninth Circuit acknowledged the open
guestions regarding proper ERIBAnNefit claim defendants undéyr, and held that
“proper defendants undg 1132(a)(1)(B) for improper denial of benefits at least
include ERISA plans, formally designated plan administrators, insurers or other

CIVIL MIUTES—GENERAL 57



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES—GENERAL

Case No. CV-14-02139-MWF (BKXx) Date: April 10, 2015
Title: Almont Ambulatory Stgery Center, LLC, et alv- UnitedHealth Group,
Inc., et al.

entities responsible for payment of benefitisd de facto plan administrators that
improperly deny or cause imprapdenial of benefits.”"Spinedex770 F.3d at 1297.

As Spinedexmakes clear, formally designateadade facto plan administrators
are proper defendants in an ERISA benefdson. Though the FAC also contains
allegations that United may be a plan adstiaitor or de facto administrator for the
relevant plans, the Court is inclined tderthat it would be improper for the jointly-
represented Employer Defendants to arguettieat are improper defendants for Count
[, brought pursuant to § 1132(a)(1)(Be€Omnibus Mot. at 36 n. 41 (“Not only does
ERISA 83(16) make the employer the pneptive ‘Plan Administrator,’ the plan
documents reflect that the employers, daotted, are the designated ERISA 83(16)
‘Plan Administrator,” which had the duty to provide documents under ERISA § 104(b).
JR Defs.” Appendix F. Plairffs allege nothing to the contrary, apart from stating that
United was the ‘the designated Plan Adisirator and/or the designated Claims
Administrator'—a formulation so vague thaplainly is insufficient to state a claim
that United was in fact the ‘plan adnstmator’ for any given plan. Am. Compl. |
849.”). Moreover, the operation of ERIS&w and allegations in the FAC weigh
against dismissing the remaining Employer Defendants at this time.

Unless the relevant, operatigkan documents rule out the possibility that the
Employer Defendants fall into one of tBpinedexdesignations discussed above, the
Court concludes that they are proper Defendants for Count | at present.

a. Employer Defendants That Purportedly Are Not Plan
Administrators

The Court notes that there are a feuwpplemental Memoranda arguing that the
Employer Defendant namednst the relevant plan administrator, such as those
submitted by: the Ensign Defendants (keicNo. 1088); the Medco Defendants
(Docket No. 1078); the Southwest Defendants (Docket No. 1098). However, the
support for these arguments stems from SPDs and/or it is unclear that the documents
submitted (even if they cotigite the operative plans) are relevant for each of the
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claims alleged in the FAC. The Courtist persuaded that it can rely on such
documents to dismiss Counts againsteh@articular entities at this time.

Similarly, the Edison Defendants arguattikdison International is neither the
relevant plan’s sponsor nor its plan adrsirator; rather, the Edison Defendants assert
that “non-party Southern California Edis Company (‘SCE) is the plan sponsor” and
“[n]Jon-party the Southern CaliforaiEdison Company Benefits Committee
(‘Committee’) is the plan administrator (Edison Supp. Memo. (Docket No. 1070) at
1). The relevant patient for the Edison Defendants is Patienah@d2ppendix A to
the FAC (Docket No. 840-3) alies that services weregmided to Patient 122 on May
22, 2009. (FAC, Appendix A at 194)Filed with the Edison Supplemental
Memorandum is the Declaration of Matth®wEastus (“Eastus Declaration”), to
which is attached “a truend correct copy of relevant esrpts of the plan document
applicable to Patient 122.” (EastusdD. (Docket No. 1070-1)  4). The plan
document reflects that Edison Internationalegther the plan administrator nor the
plan sponsor for the relevant plan.adfis Decl., Ex. B (Docket No. 1070-1) at
EIX000433, EIX000435, EIB00445, EIX000509).

At the hearing, Plaintiffs indicated that they will replace Edison International
with the proper Defendant their amended pleading.

b. The Union Pacific Defendants

The Union Pacific Defendants note tiia “single employer” framework may
not apply to them as to glurportedly related plans.

At the hearing, Plaintiffs informed ti@ourt that they had settled with the Union
Pacific Defendants. As such, the Cawged not weigh the relative merits of
arguments pertaining to these Defendants.
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2. Stating a Claim for Benefits Lhder the Terms of the Relevant
Plans

a. Standard of Review and Benefits Determinations

ERISA § 502(a)(1)(B) authorizes partiaipts and beneficiaries of a plan to
bring suit to recover benefits to which thane entitled under the plan. The court will
then review the decision made by the administraf@e Moyle v. Liberty Mut.
Retirement Ben. Pla®85 F. Supp. 2d 1247262 (S.D. Cal. 2013) (citingenson v.
Long Term Disability IncomBlan for Employees of Xerp%08 F. Supp. 2d 1074,
1080 (C.D. Cal. 1999)). “The United Statagp&me Court has held that a denial of
benefits is reviewede novowhen the plan does not confer discretion on the
administrator ‘to determine eligibility for befits or construe the terms of the plan.
Id. at 1256 (quotindrirestone Tire & Rubber Co. v. Bruch89 U.S. 101, 115 (1989)).
“If de novareview applies, no further preliminaanalytical steps are required and the
court proceeds to evaluate whether the pldministrator correctly or incorrectly
denied benefits without regard to whetkige administrator opated under a conflict
of interest.” Id. (citing Abatie v. Alta Health & Life Ins. Cp458 F.3d 955, 963 (9th
Cir. 2006) (en banc)).

If a plan does confer discretion (whithmust do unambiguously), then the
applicable standard of revieiw abuse of discretiond. (citing Firestone Tire &
Rubber Cq 489 U.S. at 115)). There is an abusdistretion if an administrator: “(1)
renders a decision without explanation, ¢@8nhstrues provisions of the plan in a way
that conflicts with the plain languagetbe plan, or (3) relies on clearly erroneous
findings of fact.” Boyd v. Bert Bell/Pete RdleeNFL Players Ret. Plart10 F.3d
1173, 1178 (9th Cir. 2005) (citifgendixen v. Standard Ins. €485 F.3d 939, 944
(9th Cir. 1999)). “A finding is ‘clearly @oneous’ when although there is evidence to
support it, the reviewing [body] on the entiradance is left with the definite and firm
conviction that a mistakhas been committed|d. (alteration in original) (quoting
Concrete Pipe and Products of Californiaclrv. Construction Uaorers Pension Trust
for Southern California508 U.S. 602, 622, 113 S.@QR264, 124 L.Ed.2d 539 (1993)
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(internal quotation marks omitted).nder an abuse of discretion review, the
administrator’s decision will be upheld “if is based upon a reasonable interpretation
of the plan’s terms and was made in good faithd” (quotingEstate of Shockley v.
Alyeska Pipeline Serv. Gd.30 F.3d 403, 405 (9th Cir. 1997)).

However, “[i]f a plan gres discretion to an administrator who is operating
under a conflict of interest, thabnflict must be weighed & facto[r] in determining
whether there is an abuse of discretiorMbyle, 985 F. Supp. 2d at 1257 (alteration in
original) (quotingFirestone Tire & Rubber Cp489 U.S. at 115, 109 S.Ct. 948)
(internal quotation marks omitted). “fallowing the United States Supreme Court,
the Ninth Circuit has held that the ‘[a]busiediscretion review applies to a discretion-
granting plan even if the administrator has a conflict of intere&d.”{quotingAbatie
458 F.3d at 956). In such circumstances, Stamdard of review is an abuse of
discretion review ‘but a review informdxy the nature, extent, and effect on the
decision-making process of any conflict of net&t that may appear the record.” Id.
(quotingAbatig 458 F.3d at 967). In contrast, “if an administrator ‘engages in
wholesale and flagrant violation of theopedural requirements of ERISA and thus
acts in utter disregard of the underlyinggase of the plan as well,’ the Court reviews
de novathe administrator’s decision to deny benefitkl” (quotingAbatie 458 F.3d at
971).

Under an abuse of discreti review, the Court evaluates only the administrative
record. Mitchell v. CB Richard Ellid.ong Term Disability Plan611 F.3d 1192, 1200
(9th Cir. 2010) (citincAbatie 458 F.3d at 970).

b. Pleading Requirements

“To state a claim [for benefits undERISA § 502(a)(1)(B)], plaintiff must
allege facts that establishetlexistence of an ERISA plas well as the provisions of
the plan that entitle it to benefits. A planestablished if a reasonable person ‘can
ascertain the intended benefisclass of beneficiariethe source of financing, and
procedures for receiving benefits.” Faduo identify the controlling ERISA plans
makes a complaint uresr and ambiguous.Forest Ambulatory Surgical Associates
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(“Forest Ambulatory”), L.P.v. United HealthCare Ins. C010-CV-04911-EJD, 2011
WL 2748724, at *5 (N.D. Cal. July 13, 201(Tjtations omitted). “Accordingly, ‘[a]
plaintiff who brings a claim for benefittnder ERISA must ideify a specific plan
term that confers the benefit in questionSanctuary Surgical Ctr., Inc. v.
UnitedHealth Grp., Inc. (“Sanctuary Surgical”10-81589-CIV, 2013 WL 149356
(S.D. Fla. Jan. 14, 2013ppeal dismisse@ay 15, 2013) (quotinGtewart v.
National Educ. Ass’404 F. Supp. 2d 122, 130 (D.D.C. 2005)).

In Sanctuary Surgicakhe court evaluated a casewhich 966 derivative ERISA
claims were at issue. TIganctuary Surgicgblaintiffs, out-of-network providers,
sought payment for medical services (ipatation under anesthesia procedures or
“MUAS”) provided to United membersSanctuary SurgicaR013 WL 149356, at *1.
The plaintiffs alleged that prior to perfonng the relevant services, they called United
to “confirm out-of-network coverage for thequested servicesahd were purportedly
told during each call thathere was coveragerfplaintiffs’ facility fees and for the
procedures involved.ld. Plaintiffs alleged that “they had no access to any of the
health insurance plans at issue whezytplaced the pre-authorization calls for
verification of benefits, and therefore ‘hearely’ on United’s verbal verification of
coverage and promise of payment before rendering treatmieintlh testing the
sufficiency of the allegations in the complaas to the plaintiffs’ claim for benefits,
the court noted that application of the mleay requirements for a benefits claim meant
that “plaintiffs must at least identify tlepecific plan provisions under which coverage
is conferred with respect to each of 886 derivative ERISA clans identified in its
complaint, and to allege sufficient factsgiausibly show the services rendered to each
patient were indeed covereddan that particular plan.1d. at * 3 (emphasis removed).
The Sanctuary Surgicatourt found that this standard had not been met by the
plaintiffs at issue in thatase. The plaintiffs citesix exemplar summary plan
descriptions and two certificates of cowggawhich arguably esompass|ed] coverage
for the MUA procedures at issue,” and ghe that “none of the six exemplar plans
contain language that specificalxcludes MUAs from coverageld. at *3-6.

However, the court found this unavailing, as the plaintiffs had failed to cite to relevant
exclusionary language that would allove tbourt “to determine whether the MUAS

CIVIL MIUTES—GENERAL 62



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES—GENERAL

Case No. CV-14-02139-MWF (BKXx) Date: April 10, 2015
Title: Almont Ambulatory Stgery Center, LLC, et alv- UnitedHealth Group,
Inc., et al.

were actually covered secds even under the six exemplar summary plan descriptions
which plaintiffs selectively cite[d],and did not provide any support “for the

speculative allegation, purportedly madeon information and belief,” that all 300 of

the plans at issue contain[edimilar’ coverage language.’ld. at *6.

Similarly, in Forest Ambulatorythe court found allegations that “the benefits
agreements on which it seeks relief ‘incliedaployee welfare benefit plans covered
by [ERISA],” and that ‘[u]nder the terntd the relevant written ERISA plans and
written Assignment Agreementdnited Healthcare was obligatéal pay [the provider]
the amount of the Claims submitted untlex ERISA plans for the procedures
performed by [the provider’s] ndecal staff for the United Insads’ too conclusory to
satisfylgbal/Twomblypleading standardg-orest Ambulatory2011 WL 2748724, at
*5. The court noted that the complaint need describe a particular plan in detail,
such as by giving policy numbers, but tha #illegation had to “raise the existence of
an ERISA plan above [a&peculative level.”ld. (internal quotation marks and citations
omitted). Furthermore, theuart found the “alleged violatis are insufficient without
reference to the terms of the contmadjiplans,” and that these failings mandated
dismissal of an ERISA cause of actidd.

In contrast, the court iEncompass Office Solutions, Inc. v. Ingenix, Inc.
(“Encompass”) 775 F. Supp. 2d 938 (E.D. Tex. 20h#]d that relatively general
allegations were sufficient to state a oidor breach of conaict and entitlement to
benefits under ERISA. Thesncluded allegations thaJnited’s plans “provide
coverage for both in and ouf-network ‘[s]urgery and retad services received on an
outpatient basis at a Hospital or Alterngeility or in a Physician’s office . . ..

Benefits under this section include: The facility charge and the charge for supplies and
equipment. Physician serviciEs anesthesiologists, pathologists and radiologists™; the
plaintiff's patients had PPO &#OS benefits that allowldhem to “seek medically
necessary benefits, whether in-networkiot,” and were entitletb reimbursement for

their claims because the plaintiff “is ant-of-network provider for United, which

assists in performing outpatient surgeriephysician’s offices by providing supplies,
equipment, and nurses—covered servicest the plaintiff's claims “should not have
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been denied as United’s plans provide cogerf@ar the very services [the plaintiff]
performs”; United initially paid but then sldywbegan to deny the plaintiffs’ claims;
and United made untrue representationsroigg its reimbursement percentages.
Encompass/75 F. Supp. 2d at 953-54, 969.

Similarly, inln re WellPoint, Inc. Out-of-Netork UCR Rates Litig. (“WellPoint
"), 865 F. Supp. 2d 1002 (C.D. Cal. 2011), thkeeddants argued that a plaintiff who
brings suit for ERISA benefits must sfgahe plan terms that entitle him to the
benefits, and that thé&/ellPoint | plaintiffs had failed to do sawellPoint | 865 F.
Supp. 2d at 1040. The court, howeveuyrfd that “Plaintiffs [had] sufficiently
identif[ied] specific plan terms promisingedical reimbursement benefits for [out-of-
network services] at the lesser of the bilkd@rged or the UCR, benefits which were
denied by Defendants.ld. The court held that the pidiffs had “identified specific
plan terms conferring reimbursement b@seand [had] alleged sufficient facts
demonstrating how” the defendants had “detivee plaintiffs of these full benefits
by providing “flawed and ‘sarb[bed] data” to the entitthat provided the relevant
out-of-network reimbursement dathd. at 1016, 1040.

c. Sufficiency of Allegations

As a preliminary matter, Plaintiffs contetitht the applicable standard of review
for the benefits “decisions” here is de novo, due to United’s purported conflicts and
ERISA procedural violations.SgeeFAC 11 893, 982-85)However, as discussed
below, the pleadings are deficient such thatCourt need not even evaluate the
appropriate standd of review.

Defendants rely o&anctuary Surgicalrguing that the pleading deficiencies in
that case (failure of the plaintiffs togare the terms of the relevant plans that
demonstrate conditions of coverage) areliapble here. (Omnibus Mot. at 11-13).
Plaintiffs, in turn, contend that “Dafidants failed to comply with the ERISA
regulations requiring detailed notice of evegason for the denial of the claim,
including citations to specific provisions oftiplan.” (Opp. to Omnibus Mot. at 37).
As such, Plaintiffs reason, Defendants cammw attempt to argue that Plaintiffs’
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Count should be dismissed for failure to ¢dagplan terms, when the fault for Plaintiffs
not having these terms readily avaiabés with Defendants themselvedd. @t 37-

38). Moreover, Plaintiffs distinguisbanctuary Surgicaklassifying that case as an
“outlier,” and noting that “[o]ther courts f1a recognized . . . that plausible allegations
that merely describe thelegant plan provisions igeneral terms are more than
sufficient to put defendants on notiae to the benefits sought.td( at 38 (citing
Encompass/75 F. Supp. 2d at 96@ellPoint | 865 F. Supp. 2d 1002, 1040-42 (C.D.
Cal. 2011)).

In terms of actual allegations, Plaintiffs citee fact that theyerified that each

patient had valid covega and received either an laotization or statement that no
authorization was needed; in light ofshPlaintiffs claim that “it would bemplausible
to conclude, in light of such representatiaimgt the Plaintiffs’ hundreds of benefits
claims all relate to non-coxed patients or procedures{Opp. to Omnibus Mot. at 38-
39 (emphasis in original)). Specificallylaintiffs allege in the FAC that:

The patients whose claims are at esguthis lawsuit are all morbidly
obese individuals who are suffiegi from serious medical problems
associated with their obesity.

All of these patients choose Pred Provider Organization (“PPQO”)
insurance, rather than HMO insimce, through their employers so

that they can receive their medisarvices from the physicians and
other medical providers of theihaice, regardless of whether those
physicians are in-network or oaf-network. United Healthcare, who
administers the PPO insurance tloese employers, advertises on its
website that the benefits of its PPO policies include: “The freedom to
choose any doctor for your health care needs.”

All of these patients’ healthcapgoviders requested that United
Healthcare authorize the patisnd undergo the extensive pre-
operative tests necessary to deiemwhether they are qualified to
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receive Lap-Band surgery. Unitétkalthcare ther [sic] provided
authorization for the plaintiffs’ éalthcare providers to perform the
procedures, or were informed that authorization was needed. After
receiving the authorizations, or hgiinformed that no authorization
was necessary, the patients wigmbugh months of pre-operative
tests.

No provisions in those benefit plans, whether in their Summary
Plan Descriptions (SPDs) and Evidences of Coverage (EOCSs),
justified the failure to pay the usdaand customary fees for services
charged by outpatient surgical centers such as those managed and
operated by the Plaintiffs, and tmstead pay nothing. It was
arbitrary, capricious and inproper for United to do sdn fact,

during the insurance verification process for most if not all of the
patients in this case, United reprasehto Plaintiffs that it would pay
the Plaintiff Providers’ usual and customary fees. Plaintiffs sought
information during this procesb®aut potential limitations on the
reimbursement of Plaintiffs fee eatime prior to providing services,
and specifically inquired each timeqrto providing services as to
how United’s fee provisions would apply to their situation.
Defendants withheld information nesponse to such requests, and
therefore misled plaintiffs into thking that the entire Plaintiffs’
usual and customary fees would be paid.

Likewise, no provisions anywhere tinose plans justified the failure
to issue a final decision or den@l any of Plaintiffs’ claims. This
was therefore arbitrary, capricioas)d a breach of United’s fiduciary
duties to plan participants and fiduciaries. It was also a violation of
regulations promulgated under ERI®% the Department of Labor,
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which require that claims be adjicated by the claims administrator
(e.g., United) within 90 dayafter receipt of the claim.

(FAC 11 3-5, 867-868 (gnmasis added)).

The general allegations in thease closely resemble thoseSanctuary
Surgical For example, in both cases there alfegations that Plaintiffs telephoned
United and received confirmation of outwetwork coverage for the requested
services, and that Plaintiffs did not haaeess to the underlying plans and so had to
rely on United’s verbal verification amfomise of payment prior to rendering
services. Although the court Banctuary Surgicaimposed a rather stringent pleading
requirement which the Court is not nssarily adopting, the Court does note the
similarities between the two cases.

Moreover,asDefendants contendiVellPoint landEncompassre both
distinguishable, as they involve plaintifi$o “alleged specific plan terms or included
specific allegations regarding the plan terms.” (Omnibus Reply at Hndompass
the plaintiff alleged that certain servidbat it provided wee covered under the
insureds’ plans, and also discussedibeefits allowed under the plans for such
services.Encompass/75 F. Supp. 2d at 953-54, 969. SimilariyW\ellPoint | the
benefit issues were reimbursameate specific, and the allegans as to relevant plan
terms went to that issu&VellPoint | 865 F. Supp. 2d at 1040.

Here, Plaintiffs may allegenhat they were provided authorizations and that no
plan terms “justified the faihe to pay the usual and customary fees for services
charged by outpatient surgical centershsas those managed and operated by the
Plaintiffs, and to instead pay nothing,” libey do not actually allege that the specific
services they provided to the patientssatie were covered dar the terms of the
relevant plans or describe the plan ternad tould support suatoverage. They do
not plead exemplar language or even malegations regarding sh language that is
then extrapolated to the remaining plans.
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Furthermore, to the extent that Plaintififg to negate their burden to plead plan
terms on the basis of United’s purportadure to provide plan documents,
Defendants’ argument in the Omnibus Regolyhe contrary is persuasive:

Plaintiffs cannot plead coverage by alleging that they were told in
phone conversations with United thenefits were available for the
performed procedures. Such allegasi, while perhaps relevant to the
estoppel claim that they allege imht IV (and now seek to stay), are
irrelevant as to whether coveragestx under the terms of the Plans.
SeePls.” Opp. at 38see also Sanctuarg013 WL 149356, at *1-7
(dismissing claim for benefits bad on failure to plead coverage
despite plaintiffs’ assertion thatited confirmed coverage during
preauthorization telephone calls). €lissue in a claim for benefits
under Section 502(a)(1)(B) is whettiee terms of the plan provide
coverage, and assnces allegedly madwver the telephone are not
terms of the plan.

(Omnibus Reply at 9).

In short, the Court is ilioed to agree that Plaintiffsave failed to meet their
pleading burden for purposes of their 8§ 50({B) Count. The Court notes that this
is a close call under the facts of this casel further observes that the FAC contains
allegations that bear on th&RISA benefits Count. However, the Court will provide
leave to amend. In the Second Amended Gamgy Plaintiffs will have to plead that
for each plan, the terms of the plan: (1) prowsdeerage for each ¢ie procedures at
issue in this case; and (2) dictate thateéhasvered services would be paid according
to a specific reimbursement rate (suchihesreasonable and customary fees for
services charged by outpatient surgical ceptaevhich must be geified. Plaintiffs
should then allege that Defendants failed to reimburse for the covered services
provided by Plaintiffs according to thismgursement rate provided in the plans.
Given the allegations in this case regagdabsence of access to plan documents, the
Court will permit these allegations i@ made “on information and belief.”
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3. Plaintiffs’ Counts as Barred by Plan Terms

Defendants also argue that Plaintiffs’'ubts are barred by various plan terms,
such as anti-assignment provisions, foruma#la clauses, covega exclusions, and
time limitations. (Omnibus Mot. at 13-17Rlaintiffs contend that the SPDs submitted
with the Motions are not proper represeiotas of the plans’ terms, and therefore
cannot be relied upon as proof that plaostain various provisions. (Opp. to
Omnibus Mot. at 12-13 (“The vast majoridy submissions by Plan Defendants consist
of selective excerpts from their ®mary Plan Descriptions (SPDgther than the
operative plan documents that govern the plafgemphasis in original)).

a. SPDs and Plan Documents

“ERISA requires welfare benefit planshie established and maintained pursuant
to a written instrument. 29 U.S.C. 88 1102(a)(1), 1102(b). In addition, an employer
must provide employees with a writt8ammary Plan Description (‘SPD’) which
describes the employees’ pl&#9 U.S.C. § 1022(a)(1).Pisciotta 91 F.3d at 1329.

An SPD is the “statutorily established means of informing participants of the
terms of the planral its benefits.”Alday v. Container Corp. of An@06 F.2d 660,
665 (11th Cir. 1990) (citing 29.S.C. 88 1022(a) and 1102; 29F.R. § 2520.102-2).
The rule in the Ninth Circuit used to be that an SPD is a plan document that ought to
be considered when interpreting an ERISA plBergt v. Ret. Plan for Pilots
Employed by MarkAir, Ing293 F.3d 1139, 1143 (9th Cir. 2002) (noting that 29
U.S.C. 8§ 1104(a)(1)(D) requires plan fidueegrto act “solely ‘in accordance with the
documents and instruments governing the flae]mployers are required to furnish
a copy of the SPD (not the master ptlotument)” pursuant to 29 U.S.C. § 1022(a)-
(b), and the SPD is the “statutorily estahksl means of informing participants of the
terms of the plan and its bditg,” and that, thereforehe Ninth Circuit would follow
other courts that have held that the SPD is part of the ERISA plan (citations omitted)).
See also Pisciott®1 F.3d at 1330 (granting motion for summary judgment as to an
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alleged promise when the document purgdlly containing it was not an SPD, and
therefore there were no existing plan doeuts that supported such a promise).

However, the Supreme Court’s decisiorCigna Corporation v. Amara-- U.S.
---, 131 S.Ct. 1866 (2011) has shifted the landscap@&miara the Court clarified that
SPDs make statementsldoutthe plan, but . . . their statements do not themselves
constitute theermsof the plan for purposes of § 502(a)(1)(B)d. at 1878 (emphasis
in original). A recent decision by a courtthis District discussed the impropriety of
relying onBergtin light of Amara SeeMull v. Motion Picture Indus. Health Plan--
F. Supp. 3d ---, 2014 WL 4854548 (C.D. Caépt. 30, 2014) (“The Court cannot
follow [the statement that the SPD is a ptlocument and should be considered when
interpreting an ERISA plan] iBergt because it was effectively overruledAmara’s
holding [that SPDs, by themses, do not constitute the terms of the plan].”).

In Eugene S. v. Horizon Blue Cross Blue Shield of 6B F.3d 1124 (10th Cir.
2011), a case involving denial of residential treatment costs under a benefits plan, the
Tenth Circuit applieddmarain deciding whether a plan administrator was entitled to
deferential review under thertas of the relevant planEugene S 663 F.3d at 1131.
TheEugene Scourt viewedAmaraas providing one of two propositions under the
facts of that case: “(1) the terms of tBED are not enforceable when they conflict
with governing plan documents, or (2) tSBD cannot create terrtigat are not also
authorized by, or reflected,igoverning plan documentsld. However, the court did
not need to follow either proposition, since it decided that the language of the relevant
SPDwasthe language of the plamd. The court did note, however, that a district
court can only rely on the language of%PD once it has concluded that the SPD is
part of the underlying planid.

In contrast, irZalduondo v. Aetna Life insurance Compa®1 F. Supp. 2d
125, 133-34, 136 (D.D.C. 2013), the court eradd a less clear-csituation than
Eugene S Namely, an SPD that was in eviderprovided Aetna with discretion, but
the plan documents themselves werein@vidence, and the SPD contained a
disclaimer that it is not the verbatim langeeof the plan (though it did not “expressly
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un-incorporate the 3Pfrom the Plan”).Zalduondg 941 F. Supp. 2d at 133-36. As
such, the court noted that it “mayentuallyrely on the terms in the SPD . . . but only
after the SPandthe official Plan document are beéahe Court so that the parties
may argue, and so that theu®t may decide, whether tliérestonediscretionary
standard of review appliesd whether Zalduondo was inappriately denied benefits
under the terms of the Planld. at 136 (emphasis in original'he court, accordingly,
denied Aetna’s motion for summary judgmeunthout prejudice and ordered the plan
documents to be producettl. See alsdvicCravy v. Metro. Life Ins. Cp690 F.3d
176, 182 n.5 (4th Cir. 2012) (“We note that, p@nara ‘summary documents,
important as they are, provide communicatwith beneficiaries about the plan, but
that their statements do not themselves s the terms of the plan. . . .” 131 S.Ct.
at 1878. The record before us reflects, and the partiealargument confirmed, that
only the summary plan document, and not tlam piself, was before the district court
and before us. Because McCravy’s laiand MetLife’s defenses depend upon the
contents of the plan, their resolution remand will require the actual plan
documents.”).

b. Consideration of SPDs in This Case

Plaintiffs initially mention SPDs as gaof a benefit plan. (FAC { 867 (“No
provisions in those benefit plans, whethretheir Summary Plan Descriptions (SPDs)
and Evidences of Coverage (EOCSs)tified the failure to pay the usual and
customary fees for services charged bypatient surgical centers such as those
managed and operated by thaiRtiffs, and to instead pay nothing.”)). However,
Plaintiffs later contest the use of SPDgeasper representation of the plans in their
Opposition to the Omnibus Motion: “Thest majority of Defendants submitted
Summary Plan Descriptions (‘SPDs’), wwh are not operative plan documents and
cannot be relied upon to dismiss Plaintitf&ims.” (Opp. to Omnibus Mot. at 2).

Defendants argue in the Omnibus Repigt for health plans, unlike the
retirement plans at issue Aimara the SPDs “almost always constitute the ‘plan’ itself
(or a portion of it).” (Omnibus Reply at.8Moreover, Defendants argue that “in a
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colloquy with the Court at the August 6, 20béaring, counsel for Plaintiffs expressly
stated that he had ‘no objection’ to coeln®r the Jointly Represented Defendants’
suggestion ‘to have a single affidavit thaiwd collect and collate . . . excerpts . . .

[from the] summary plan descriptions’ fibre purpose of ‘authenticating the various

[plan] provisions.” Sec. Supp. Decl. of Heather M. McCann, Ex. 1 (Hrg. Tr. at 10:3-
12:2 (Aug. 6, 2014)). As discussed at the hearing, submitting 6-10 pages of excerpts o
the relevant provisions of SPDs that afeexceed 60-70 pages lessens the burden on

the Court.ld. at 10:11-21.” (Omnibus Reply at 8 (footnote omitted)).

The transcript for the August 6, 201ddning does, indeed, appear to support
Defendants’ contention. However, undenara the Court does not have power to
consider the SPDs as plan terms withowteating whether the SPDs are part of the
plan in each instance. While sevdpafendants posit that SPDs often or even
generally constitute the term$the relevant plan, the Court has before it no authority
demonstrating that this is always the case, such that consideration of the SPDs would
be acceptable abserdrfirmation that this iso in each instance.

In light of Amarg statements that SPDs generally constitute the plan terms are
insufficient to demonstrate that any sgiecsPDs proffered reflect relevant plan
language. If the documents submitted arenmanifestly reflective of the operative
plan terms, the Court will not consider thairthis time in support of arguments that
any particular plan contains specifin¢page, including anti-assignment clauses,
forum selection clauses, andntractual time limitations.

c. Specific Types of Plan Terms

Separate and apart from which documenéy be considered when evaluating
“plan terms,” various types eérms are also at issue. e effect of anti-assignment
provisions has been previoudyaluated, the Court will nogiterate this discussion
here. However, the Court wiiscuss the effect of foruselection clauses, coverage
exclusions, and time limitations.
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I. Forum Selection Clauses

Defendants argue that plans contagnforum selection clauses “should be
dismissed because their contracts expligthyern where a legal dispute must be
resolved, and it is not in this Court.” (Orbas Mot. at 15). Alternatively, Defendants
request that the cases against these Defentlaritansferred “to the appropriate courts
under 28 U.S.C. §1404(a).'ld( at 15-16).

1. Enforceability of Forum Selection Clauses

For the reasons discussed in the Oetgudicating the Aegon Motion, the Court
rules that forum selection clauses areliapple in ERISA cases such as this.
Moreover, Plaintiffs have failed to demorate that enforcing forum selection clauses
would be “unreasonable” in this egsas that terns understood und@i/S Bremen v.
Zapata Off-Shore Cp407 U.S. 1 (1972). Further, Plaintiffs have not demonstrated
why this case should be among the “exceptional” cases in which forum selection
clauses are insufficient to detdransfer, as discussedAtlantic Marine Construction
Co. v. U.S. District Court for the WestebDistrict of Texas (“Atlantic Marine”) ---

U.S. ---, 134 S.Ct. 568 (2013). Finally, Piiifs arguments regarding lack of notice
are unpersuasive.

However, even resolving all of these #iield issues, the wording of the various
forum selection clauses at issue heirélvave some bearing on their effect.

2. Permissive and Mandatory Clauses

“The prevailing rule is . . . that vélne venue is specified with mandatory
language the clauselitbe enforced.” Docksider, Ltd. v. Sea Tech., Lt875 F.2d
762, 764 (9th Cir. 1989) (citations omitted).o be mandatory, a clause must contain
language that clearly designate®aum as the ex{usive one.”N. Cal. District
Council of Laborers v. Pittairg-Des Moines Steel C&9 F.3d 1034, 1037 (9th Cir.
1995). However, “[w]lhen only jurisdiction specified the clause will generally not be
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enforced without some further languagdicating the parties’ intent to make
jurisdiction exclusive.”Docksider, Ltd.875 F.2d at 754.

As such, the effect of mandatory andmissive clauses wilpotentially vary in
this case. The Court evaluateegh two lines of analysis below.

3. Effect of Mandatory Forum Selection Clauses

Plaintiffs argue that “Defendants cit@ cases suggesting that dismissal for
improper venue under 28 U.S.&1406 is warranted, rather than transfer.” (Opp. to
Omnibus Mot. at 37). Defendss, in turn, contend that:

Contrary to Plaintiffs’ argument . . . the Sixth Circuit considered
whether dismissal or transfer is warranted, and upheld the district
court’s dismissal of the plaintiff's complaint based on the forum
selection clauseSmith 2014 WL 5125633, at *8-9. Defendants’
forum selection clauses are validashould be enforced either by
dismissal under Rule 12(b)(6) or,tlme alternative, transferred.”

(Omnibus Reply at 30).

At the outset, the Court notes that thetiparseem to disagree as to what may be
the relevant basis for dismissal in lighttbé forum selection clauses: § 1406 or Rule
12(b)(6). The Omnibus Motion mentionsither § 1406 nor Rule 12(b)(3), both of
which provide for dismissal ithe event of improper venue.

In Defendants’ cited cas&mith v. Aegon Companies Pension P¥g9 F.3d
922 (6th Cir. 2014), the Sixth Circuit foundatithe district court’s dismissal pursuant
to Rule 12(b)(6), when the plaintiff made remuest for a transfer of venue, was not an
abuse of discretionSmith 769 F.3d at 933-34. Ti&mithcourt noted thatlantic
Marinerejected the argument that dismissal under Rule 12(b)(3) or 28 U.S.C. §
1406(a) was the appropriate chanism through which tenforce a forum selection
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clause (presumably, when the initial vemsietherwise proper under federal statute).
Smith 769 F.3d at 933-34 (citingtlantic Maring 134 S.Ct. at 575). However, the
Smithcourt also noted th#tlantic Marinehad not involved a motion to dismiss
pursuant to Rule 12(b)(6) and the Courd hdeclined to apply its holding to Rule
12(b)(6) dismissals.'ld. at 934 (citingAtlantic Marine,134 S.Ct. at 580).

Here, the forum selection clause-baaseguments in the Omnibus Motion are
phrased in terms of dismissal or, in theral&ive, transfer under § 1404(a). (Omnibus
Mot. at 15-16 (“These plans, referred talas ‘Forum Selection Clause Plans,’” see JR
Defs.” Appendix C, should be dismisskeelcause their contracts explicitly govern
where a legal dispute must be resolved, argnot in this Court. Alternatively, the
Forum Selection Clause Plans move to trangfeir respective cases to the appropriate
courts under 28 U.S.C. 81404(3).” As such, the scenarbefore the Court is
somewhat distinguishable froBmith in which transfer had ndteen requested. Even
so, when assessing the proper remedy incése, the Court must evaluate whether
transfer pursuant to § 1404(a) (which is oapplicable if the initiavenue is proper) or
dismissal pursuant to Rule 13(6) would be appropriate.

a. Transfer and 28 U.S.C. § 1404(a)

“For the convenience of parties and wgges, in the interest of justice,” an
action may be transferred pursuant to 28.0.8 1404(a) to another “district or
division” where it may have beenitially brought or a “district or division to which all
parties have consented.” 28 U.S.C. § 1404{&pe burden is on the moving party to
establish that a transfer would allow ae&s proceed moreoaveniently and better
serve the interests of justiceAmini Innovation Corp. v. JS Imports, Ind97 F. Supp.
2d 1093, 1109 (C.D. Cal. 2007). However, a moto transfer should not merely shift
the inconvenience from the movipgrty to the opposing partysee Decker Coal Co.
v. Commonwealth Edison C805 F.2d 834, 843 (9th Cir. 1986).

Notably, § 1404 allows only for the trsfier of an entire “civil action.” 28
U.S.C. 8§ 1404(a) (“For the convenience of parties and witnesses, in the interest of
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justice, a district court may transfer anyikaction to any other district or division
where it might have been brought or to anyraisbr division towhich all parties have
consented.”)see also Chrysler Credit Corg. Country Chrysler, In¢c928 F.2d 1509,
1518 (10th Cir. 1991) (“Section 1404(a) onlylaarizes the transfer of an entire action,
not individual claims.” (citations omitted)YBut where certain clans in an action are
properly severed under &&.Civ.P. 21, two g®rate actions result; a district court
may transfer one action while retaining jurisdiction over the oth€htysler Credit
Corp., 928 F.2d at 1519 (footnote and citati@msitted). Therefore, any § 1404(a)
transfer in this action would either be wholes@ scenario that @early not feasible),
or preceded by severance of Countaimsf particular Defendants.

With this in mind, “[tlhe thresholduestion under Section 1404(a) requires the
court to determine whetherdltase could have been brougithe forum to which the
transfer is sought.’Roling v. E*Trade Sec., LLG56 F. Supp. 2d 1179, 1184 (N.D.
Cal. 2010) (citing 28 U.S.C. § 1404(&atch v. Reliance Ins. Co758 F.2d 409, 414
(9th Cir. 1985)). “If venue would be approgean the would-be transferee court, then
the court must make an ‘individualized seaby-case consideration of convenience and
fairness.” Id. (quotingJones v. GNC Franchising, In@11 F.3d 495, 498 (9th Cir.
2000)).

“In the typical case not involving aream-selection clause, a district court
considering a 8§ 1404(a) motion (ofcaium non conveniensotion) must evaluate both
the convenience of the parties and @asi public-interest considerationsSee Atlantic
Marine, 134 S.Ct. at 581 (footnote omitted)he calculus changes, however, when
the parties’ contract contains a validdm-selection clause, which ‘represents the
parties’ agreement as tioe most proper forum.”1d. at 581 (quotindgstewartOrg.,

Inc. v. Ricoh Corp.487 U.S. 22, 31 (1988)). The presence of a valid forum selection
clause alters the § 1404(a) analysis ie¢hways: (1) “the plaintiff's choice of forum
merits no weight” if the suit was filed in vettion of the forum selection clause; (2) the
court “should not consider arguments aboetpharties’ private interest”; and (3) the
court to which the action is transferreasatd not apply “the original venue’s choice-
of-law rules.” Id. at 581-83. Thus, the presemdfea mandatory forum selection
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clause will render a 8 1404(a) transfer gael more straightforward than it might
otherwise be.

The Court now turns to the first questithat determines whether § 1404(a) is
applicable in the present suitopriety of initial venue.

b. Propriety of Venue in This Court

General venue in diversity and federal question cases is governed by 28 U.S.C.
§ 1391(b). HowevelERISA contains its own venue statutgee?29 U.S.C.
8 1132(e)(2) While venue generally mube proper as to atlaims, the doctrine of
“pendent venue” can permitgper venue as to a fedecdaim to satisfy venue
requirements for closely related clainfsee Martensen v. Koc842 F. Supp. 2d 983,
998 (N.D. Cal. 2013)n reconsideration in pariNo. C-12-05257 JSC, 2013 WL
4734000 (N.D. Cal. Sept. 3, 2013) (“While tRanth Circuit does not appear to have
addressed the issue, courts in this Dostiave applied the pdent venue doctrine,
which holds that if venue is proper on armaim, the court mafind pendent venue for
claims that are closely related. A coomay consider the principles of judicial
economy, convenience, avoida&nof piecemeal litigation, and fairness to the litigants
in making its decision. These are the sanctofa the Ninth Circuit has directed courts
to consider when evaluating whetheafuply the doctrine of pendent personal
jurisdiction.” (citations omitted)). Moreovea specific venue pwision will control
over a general provisiorSee, e.gPacer Global Logisticdnc. v. Nat'l Passenger
R.R. Corp, 272 F. Supp. 2d 784, 790-91 (E.D.sM2003) (“To smmarize, where a
special venue provision lays venue of arolam certain specifiedistricts, such
provision controls venue for all claimssing out of the same nucleus of operative
facts. This is so becausk such claims may be clas®fl as one cause of action for
purposes of venue. Any claim governed by theegal venue statute that is part of the
cause of action may be brought in the distspecified by the special venue statute
under the doctrine of pendentreee.” (citations and footnotamitted)). As such, in
light of ERISA’s specific venue provision atitk interrelated nature of the Counts at
issue, the Court considers the ERISA vepuovision controlling in this case.
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Pursuant to 29 U.S.C. § 1132(e)(2),EERISA action “may be brought in the
district where the plan is administeredhere the breaclook place, or where a
defendant resides or may be found.” 29.0.$ 1132(e)(2). The Ninth Circuit has
recognized that Congress’s inclusion of thedvtiound” in this statute is indicative of
its intent “to expand, rather than restritie range of permissible venue locations” for
ERISA actions. Varsic v. U.S. Dist. Court for Cent. Dist. of Californ@07 F.2d 245,
247-48 (9th Cir. 1979). For purposes of thetuste, a defendant is “found” in a district
if personal jurisdiction may properly lexercised over the defendant thele. at 248.
As such, this inquiry requires an analysis of whether a defendant’s “contacts with the
Central District of Californiare sufficient to satisfy the ‘minimum contacts’ test for
personal jurisdiction” laid out imternational Shoe Co. v. Washingt@26 U.S. 310,
316 (1945).1d. at 248-49.

In the Opposition to the Aegon Motion, Plaffgiassert that venue is proper here
under 8 1132(e)(2) because thadigs were to be received by Plaintiffs in this
District, and “[d]istrict courts hold that éhocation where the ‘breach’ takes place for
purposes of ERISA venue is where the bengfjcivas to receive his benefits.” (Opp.
to Aegon Mot. at 6 (citingleating v. Whitmore Mfg. C0981 F. Supp. 890, 893 (E.D.
Pa. 1997)Wallace v. Am. Petrofina, In659 F. Supp. 829, 832 (E.D. Tex. 1987);
Helder v. Hitachi Power Tools, USA Ltd64 F. Supp. 93, 95 (E.D. Mich. 1991))).
Plaintiffs elaborate that, “[i]n this case, all of the billing for the patients’ medical
services occurred in this judicial districtycathus the injury that Plaintiffs incurred due
to Defendants’ failure to pay occurred her@Opp. to Aegon Mot. at 6 (citations
omitted)).

From the FAC, it is clear that “a defemdaesides or may be found” in this
District, rendering venue proper here. Tiubng dispenses witthe arguments raised
in various Supplemental Memoranda thahue is improper in this Court.

The Court further rules that transfasrsuant to 8 1404 is preferable to
dismissal.
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The entities that have advanced farselection arguments are: the Alcon
Defendants (Omnibus Motion); the CNA Fnagal Defendants (Omnibus Motion); the
Conmed Defendants (Omnibus Motion)e thegon Defendants @2ket No. 1066); the
Dr. Pepper Snapple Group, Inc. Defendgiiocket No. 1149-5); the Enterprise
Holdings, Inc. Defendants (Docket No.4Bt6); the OCLC Online Computer Library
Center, Inc. (Docket No. 1149-14); the Resd Shoesource, Indefendants (Docket
Nos. 1107, 1151); the Probuild Holdings, IBefendants (Docket No. 1149-16); and
the Southwest Airlines C@efendants (Docket No. 1098).

The Court will evaluate the Paylessf@®edants’ forum selection clause in
connection with its permissive foruselection clause analysis below.

As to the rest of these Defendarke supporting documents provided either are
SPDs that the Court cannot rely on in adjudicating the Motions, are not demonstrably
the operative plan documents that contrel illevant time periods for the claims to
which they correspond, and/or contain exmeys such that the Court cannot resolve
their applicability at present. In sum, tBeurt concludes that it cannot rely at present
on any of the proffered documents to tran§feunts against these entities at this time.

4. Effect of Permissive Foum Selection Clauses

The reasoning iktlantic Marinewas driven by the overarching policy of
honoring the parties’ mutual intent to liéigg in a designated forum. The Supreme
Court stated that “a valid forum-selectioawuse . . . ‘represents the parties’ agreement
as to the most pper forum.” Atlantic Maring 134 S. Ct. at 581 (quotirgfewart
487 U.S. at 31). Therefore, “[tlhe ‘enforcement of valid forum-selection clauses,
bargained for by the parties, protects thegitimate expectations and furthers vital
interests of the justice system.Itl. (quotingStewart 487 U.S. at 33 (Kennedy, J.,
concurring)).
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However, where the partdave a permissive forum clause, they arguade
not actually agreed “as toghmost proper forum.” Btead, such parties merely
consented to the jurisdiction of certain dsur‘Such consent to jurisdiction . . . does
not mean that the samelgect matter cannot be litiggd in any other court.’Hunt
Wesson Foods, Inc. v. Supreme Oil,847 F.2d 75, 77 (9th Cir. 198(€onstruing a
forum selection clause stating that “[tlhewZts of California, Gunty of Orange, shall
have jurisdiction over the pa&s in any action at law relaty to the subject matter or
interpretation of this contract” as permissi. Accordingly, the Court will conduct a
8 1404(a) analysis without affordifglantic Marine’sdeference to permissive forum
selection clauses. Howevass discussed below, suclrpessive clauses—while not
controlling—may be weighed as a “sifjoant factor” favoring a transfer under
8 1404(a).

Among the Defendants objecting to venue on the basis of a forum selection
clause, only one set of arguably relevamterative plan documents reflects a
permissive forum selection clause: thg/lBas Shoesource, Inc. Medical Plage¢
Payless Shoesource, Inc. Supp. Memaaoiet Nos. 1107-3, 1151 — 1151-2)); Payless
Shoesource, Inc. Reply (Docket No. 1225hhis clause provides as follows:

Subject to the applicable prewns of the Employee Retirement
Income Security Act of 1974 whichgride to the contrary, this Plan
shall be administered construed amiflorced according to the laws of
the State of Kansas or such othtate as may be provided for in an
HMO or other insured arrangememth respect to matters governed
thereby, and in any case, shall bbjsct to the jurisdiction of courts
situated in Kansas or such other state.

(Docket Nos. 1107-3, 1151-2).
The Court will conduct the following angdis on the presumption that the

transferee venue would be proper. Whethensfer would be warranted, however,
requires further inquiry. ThiMinth Circuit has noted thatd] motion to transfer venue
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under 8 1404(a) requires the court togtemultiple factors in its determination
whether transfer is appropte in a particular caseJones 211 F.3d at 498 (footnote
omitted). Examples of the typesfattors the court may consider are:

(1) the location where the relevaagreements were negotiated and
executed, (2) the state that is miashiliar with the governing law, (3)
the plaintiff's choice of forum, (4the respective parties’ contacts
with the forum, (5) the contactslaéng to the plaintiff's cause of
action in the chosen forum, (6) tb#ferences in the costs of litigation
in the two forums, (7) the avalldity of compulsory process to
compel attendance ahwilling non-party withesse and (8) the ease
of access to sources of proofdditionally, the presence of a forum
selection clause is a “significant factor” in the court’s § 1404(a)
analysis. We also conclude thag tlelevant public policy of the forum
state, if any, is at least agjnificant a factor in the § 1404(a)
balancing.

Id. at 498-99 (9th Cir. 2000) (footnotes omitted).

In light of the nature of this caghe Court does not at present have specific
information about the negotiation of egulan, extensive details regarding the
relationship between individupatients and the forumnéd the like. However, the
Court will look more generallfo the types of considerations articulated by the Ninth
Circuit in Jones

Looking first to Plaintiffs’ choice of forum, this factor plainly weighs against
transfer.

Regarding knowledge of the governing law, in light of dictAtiantic Maring
stating that “federal judges routinely apfiye law of a State other than the State in
which they sit,” 134 S.Cat 584, this factor does nparticularly aid the Court’s
analysis.
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As to the location of withesses and acdessources of proof, Appendix A to the
FAC indicates that the basis for suit against the Aegon Defendants arises from
procedures allegedly performed by Pldiit1S for Patient 274. (FAC, Appendix A
at 454). The FAC alleges that Plaintiff INKS*a California professional corporation
organized and existing under the laws of the State of California, with its principal place
of business in Beverly Hills, California.lFAC  49). Although it is unclear where
Patient 274 resides, it certairdppears that there will btast be some witnesses or
proof relevant to IMS (and, presumably, thaims related to Patient 274) located in
this District. While therenay also be witnesses oopf relevant to the Payless
Defendants located in Kansas, this seahbgst, to render this factor neutral.

Ultimately, since the relevant prahee, patient, and billing seemingly have
some nexus to this District, the Court is retunttto make a transfer to a judicial district
with a less manifest connection to theqwdure at issue. The Court rules that, on
balance, consideration of the conveniencthefparties and witrsses and the interests
of justice weighs against a transfer.

ii.  Coverage Exclusions
1. Failure to Raise During Administrative Process

Plaintiffs assert that “United and theaRIDefendants attemfu raise coverage
base[d] defenses that were not raidadng the administrative process. Having
elected to ‘hide the ball’ from the Plaiifis during the administrative process,
Defendants are precluded from raising thexssuses in litigation.” (Opp. to Omnibus
Mot. at 28). Plaintiffs contend thdtis effectively precludes Defendants from
asserting here that “all conditions for coggavere not met, avhether certain kinds
of procedures (e.qg., bariatric surgemngre excluded from coverage entirelyld.(at
29-30). For this proposition, Plaintiffs rely in large part\itchell v. CB Richard
Ellis Long Term Disability Plan611 F.3d 1192, 1196 (9th Cir. 2010) dtaklick v.
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Blue Shield of California686 F.3d 699, 720 (9th Cir. 201&)rt. denied133 S. Ct.
1492 (2013).

In Mitchell, the insurer/administrator (MetLif@f a plan raised a “date of onset
coverage” defense for the firstrte in response to an insured’s district court complaint.
Mitchell, 611 F.3d at 1197. The plan itself contained the requirement that MetLife
provide reasons for claim denials, referethe plan provisions upon which the denial
was based, and also provided tloe same requirements on appdedl.at 1200. The
Ninth Circuit found that MetLife failed to meet these requirements and did not provide
justification for such a failure, and aldwat MetLife had had “ample opportunity to
assert this coverage defenkad it believed it meritorious.td. The court, therefore,
found that MetLife could not be surprisedtlit was being required to adhere to the
terms of its own plan, and held that MetL#alenial of benefits had been an abuse of
discretion.|d. In a footnote, the court statestlit need not reach the argument that
MetLife waived the right to assert this coage defense, and that any event, the
court was not persuaded that the distrazirt had erred in conatling that MetLife had
waived its right to assert this defendd. at 1199 n.2. The court noted that “[t]he
purpose of ERISA’s requirement that plshministrators provide claimants with the
specific reasons for denial is underminedhére plan administtars have available
sufficient information to assert a basis @lenial of benefits, but choose to hold that
basis in reserve rather than comnuate it to the beneficiary.”ld. (quotingGlista v.
Unum Life Ins. Co. of Am378 F.3d 113, 129 (1st Cir. 2004)).

Similarly, inHarlick, a plan administrator (Blue f&d) did not raise a medical
necessity defense during the administrative proddsslick, 686 F.3d at 720. The
court found that Blue Cross had forfeited tight to rely on this reason for denial of
benefits. Id. at 719-21. The court noted “[t]he gealerule . . . in this circuit and in
others, is that a court will not allow an ERI®fN administrator to assert a reason for
denial of benefits that it had not given during the administrative prockksat 719-

20. “Requiring that plan administratoropide a participant with specific reasons for
denial enable[s] the claimatd prepare adequately for any further administrative
review, as well as appeal to the fede@lirts. [A] contraryrule would allow
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claimants, who are entitled sme once a clairfnas been deemed denied, to be
sandbagged by a rationale the plan adsiiaior adduces only after the suit has
commenced.”ld. at 720 (quotingVitchell, 611 F.3d at 1199 n. 2) (internal quotation
marks omitted).

Here, the analysis is comgdited by the fact that thesue of “denials” is far
from straightforward. Claimwere allegedly denied far variety of reasons (which
Plaintiffs claim were pretdual), but at other times, no final benefits decision was
purportedly issued. This does not appedrdé@ scenario in which an administrator
indisputably had the facts available to it &mplication of policy exclusions and simply
never did; rather, the FAC is replete wathegations that United repeatedly asked for
supplemental documentation in ordeptocess the claimet issue. $ee, e.g FAC 11
882-84, 953). $ee alsdOmnibus Reply at 12 n. 10 (“Plaintiffs’ allegations
characterizing United’s requests for furthdommation as ‘denials’ are not sufficient
underTwomblygiven their allegations that United requested additional information to
decide the claims or proof of authority to proceed. And although claims that are not
acted upon may be ‘deemerhausted’ under 29 C.F.B2560.503-1(l), they are not
actual denials, and that fact does not ntbanha full and complete record for all of
Plaintiffs’ claims for benefits was adaat, or that United had the information
necessary to issue a final acse benefits determinatiorsee Jebian v. Hewlett-
Packard Co. Empl. Benefi@rg. Income Prot. Plan349 F.3d 1098, 1106 (9th Cir.
2003).7))).

When denials were not definitivelysued, barring assertion of coverage
exclusions would not advance the purpose underlying the rule that reasons for denial
be provided to the claimant. There wobklno “sandbagging” in such an instance,
because the claim was newdenied in the first place, and therefore assertion of
rationales for denial now would not presdme same worrying pern of insurers
asserting rationale aftertranale for denials.

In instances where claimigere actually denied for loér “pretextual” reasons
that do not include plan exclusions, the Court is more inclined to &aplick and
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Mitchell, as this would present a moraditional example of the “sandbagging”
scenario.

Regardless, however, the Court’'s cosabn regarding Platrifs’ failure to
plead a prima facie benefits Count rendetsinecessary at present to evaluate
whether certain exclusions could be propeadserted to defeat such a Count. The
Court notes that exclusion arguments hiagen raised by approximately 322 groups of
Defendantsi(e., a plan sponsor and the correspogdilan(s)). However, the Court
also observes that these exans vary in their terms and effect—for example, some
may categorically preclude pgredures at issue here, whilthers prohibit coverage
from providers such as Plaintiffs. At thearing, for exampléhe Medco Defendants
argued that their plan contains exclusions for both surgical and non-surgical treatment
for obesity.

Defendants were asked at the heatongddress the distinctions between
coverage (which is Plaintiffs’ burden sofficiently allege) and exclusions (which
Defendants bear the burden of demonstratim@gfendants argued that plan terms that
impose conditions before proceduresraienbursable constituteoverage” issues,
which fall under the Plaintiffs’ pleading burdere(, in order to establish “coverage”
under a particular plan for their § 502(a)(1))unt, Plaintiffs must allege that such
conditions were d$esfied).

The Court certainly acknowledges thatids may well impose technical and
specific pleading requirements for purpoeéallowing a 8 502(a)(1)(B) claim to
survive a motion to dismisddowever, the practical realitied this case and the nature
of Plaintiffs’ allegations regarding theadk of access to plan terms counsel adoption
of the approach discussed above. Still, as@burt noted at the hearing, Plaintiffs are
not absolved of their duties under Rule Th the extent that the litigation to date has
provided Plaintiffs with information indicating that they cannot in good faith proceed
with particular Counts against specific entitid®y risk consequees if they proceed
with such Counts in spite of this information.
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2. Factual Issues

Plaintiffs also assert that applyicgverage limitations and exclusions
implicates questions of fact,duthat resolution at this stage is inappropriate. (Opp. to
Omnibus Mot. at 30-32). Defendants counter by arguing that “Plaintiffs cannot avoid
dismissal by alleging that conagje determinations involveact issues.’ Although
‘fact issues’ might potentially preclude dissal for certain claims if Plaintiffs had
properly alleged a claim for benefits in the first instance, they have not done so.”
(Omnibus Reply at 5).

Given the Court’s analysis regarding Bi&fs’ failure to plead a prima facie
Count of entitlement to benefits, it is unnecegsa evaluate at present whether factual
issues applicable to coveragecksions might preclude dismissal.

ili.  Time Limitations

1. Whether Time Limitations For Bringing Suit
Were Never Triggered Due to Allegedly
Deficient Benefit Decisions

Plaintiffs argue that the time limitatioms various plans were never triggered
because United’s letters were too deficierdacso. (Opp. to Omnibus Mot. at 32-34).
Plaintiffs note that “[ijn someases, the FAC alleges thatitéd simply never issued a
final denial,” but go on to argue that “everhere a final denial issued, Defendants
failed to provide proper rige under ERISA explaining whyey denied the claim,
how it could be perfected, and hatweould be appealed.”ld. at 32). As such, they
argue that the denials were deficiantder 29 C.F.R. § 256@8-1 and contractual
time limitations never began to rund.(at 32-34).

In support of this deficiencgrgument, Plaintiffs cite té/hite v. Jacobs
Engineering Group Long Term Disability Pla896 F.2d 344 (9th Cir. 1989). There,
the court found that a plan administrator’s benefits termination notice was inadequate
when it failed to adhere to the spedifjaequirements of 29 C.F.R. § 2560.503-1—the
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only rationale given for deniabas “information” in the plan administrator’s file, the
notice cited no pertinent plan provisionswhich the denial was based, and provided
no indication as to what information would beeded in order to perfect the claiid.

at 349-50. The Ninth Circuit cited to deoiss in other circuits that had found that
similarly conclusory statements, unaccompd by explanations or reasons for the
denial, were insufficientld. Based on the inadequatetine, which failed to outline
the proper steps for an appeal, the Nintfcdt found that the plan’s 60-day time bar
for appeals—calibrated from written noticeaof initial benefits decision—was not
triggered. Id. at 350 (citingChallenger v. Local Union No. 1 of Internat’l Bridge,
Structural, & Ornamentialronworkers, AFL-CIQ 619 F.2d 645, 648 (7th Cir. 1980)).
The court noted that, otherwise, “[p]lan bds could with impunity deter claimants
from timely appealing by sending vague amadequate appeal notices, withholding
information claimants nedd appeal effectively.”ld. at 351. The court, in finding
that the 60-day appeal time bar was nigigered, also found that administrative
exhaustion had not occurred and ordered thetodse sent back to the plan board to
be heard.ld. at 352. The court also tiisguished the remedy soughtWhite in

which the claimant sought to avail himselftbé plan’s claims review procedure, from
the more “drastic” remedy of a digiticourt’s review on the meritdd.

Plaintiffs also cite t&€Chuck v. Hewlett Packard G455 F.3d 1026 (9th Cir.
2006) as confirming the rule establishedhite In Chuck the court evaluated
whether a plan’s deficient adherenc&8U.S.C. § 1133 and 29 C.F.R. § 2560.503-1
could preclude ERISA'’s statutory time bar from triggeri@huck 455 F.3d at 1029.
Specifically, the court evaluated whether a {gdailure to informa claimant that the
claim had been finally denied or providéammation regarding internal appeal rights
could preclude the running of the ERIS#atutory limitation to bring suitld. at 1032-
33. The court ultimately found that a plamislation of ERISA disclosure and review
obligations under 29 U.S.C. § 1133 and 29 C.F.R. § 2560.503-1 was “a highly
significant,” but not “dispositive,” factaveighing against finding that the statutory
(rather than contractual) statute of iiations had begun to run against a claimant
seeking benefits under ERISAd. at 1031. The court reasemhthat an ERISA cause
of action accrues either when benefits@eaied or the insured has reason to know the
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claim has been denied, and in some gadespite a plan’s violation of ERISA
provisions, the claimant maydependently know that a plan’s denial is final such that
the statutory time limitation to bring suit federal court cowdl be triggered.d. at
1033-36. As such, “an investigation of thetfaof each case is eessary to determine
whether a plan neverthelessdolosed a claimant frormg reasonable belief that the
plan had not finally decided benefitsld. at 1036.

Unlike White which dealt with a contractuaime limitation for administrative
appeals, the Court is primarigpncerned at present withntractual time limitations
for bringing a suit for benefits. It stanttsreason that a benefits determination which
failed to outline the reasons for denial undgrlan would not trigger the relatively
short administrative appeaite limit calibrated from the veew of the initial benefits
determination, as was the cas&\thite Whether the same purportedly deficient
benefits decision should permit a Plaintdfclaim an exception to the administrative
exhaustion requirement (as discussddwgand also potentially avoid time
limitations for bringing suit for judicial reew of a benefits dermination is less
intuitive. Whiterelied on the reasoning that allowing plans to send vague appeal
notices and withholding information needed appeals would permit plans to deter
timely claim appeals. However, thisasoning was not geared towards bringing a
timely suit. Judicial review of claim dexis is permissible irrespective of traditional
administrative exhaustion when the plan fails to “establish and follow reasonable
claims procedures.” 29 C.F.R. § 2560.503-1(Dstensibly, a purportedly deficient
benefits decision would apprise a claimasatt tieasonable clainpgocedures were not
being followed, such that administrativermedies would be deesd exhausted and suit
could be brought ia timely manner.

While Chuckdoes lend the implication that the same reasoning usafthiie
might be applicable to the limtians periods for bringing suil€huckmakes the
distinction thatWhitedealt with contractualme limitations whileChuckevaluated
ERISA statutory limitations. On the whole, it seems qualitatively different to claim
that inadequate benefits decisions stiqueclude a contractual time limit from
running when Plaintiffs did not rely on bengfdeterminations in bringing suit, but
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rather seek, in part, to address thes@@uedly deficient berig determinations by
way of their suit. This stands in stamntrast to a scenario in which an adverse
benefits decision was inadequate to appriskianant of what waseeded in order to
properly appeal the decision througk tilan’s appeal procedures.

Of course, the plans’ triggering evefs time limitations are also important
factors here. Defendants arghat many of the relevant@gering events in this case
are not related to benefits decisionSe€Omnibus Reply at 25-26). If time limitations
are triggered by a final benefits determiaatihowever, then it stands to reason that
allegedly deficient benefits decisions shibbe insufficient to commence the running
of the limitations period.

In sum, Plaintiffs’ arguments regarding deficient benefit decisions and
contractual time limitations are unpersuasive, except to the extent that any time
limitations are triggered by the date of a fibanefits decision. However, in such
situations, to the extent that theceipt of final benefit decisions alleged in the FAC
(as opposed to requests for addition&imation or other purportedly nebulous
correspondence), this distinction is not applicable.

2. Whether the Time Limits For Bringing Suit
Were Unreasonable Giva United’s Purported
Conduct

Plaintiffs contend that the contractual time limits were unreasonable given
United’s purported delay tactics. (Opp. to Obus Mot. at 34-35). In support of this
argument, Plaintiffs citeleimeshoff v. Hartfordite & Accident Ins. Cg --- U.S. ---,
134 S. Ct. 604, 612-613 (2018pntending that the casreaffirm[s] that time
limitations may be extended where obstaebast to normal resotion of a claim.”

(Id. at 34).

In Heimeshoffthe Supreme Court evaluated & &ur ERISA benefits against a
long-term disability insurer. The planiasue required a participant to bring suit
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within three years after “proof of loss” agsie; however, proof of loss is due prior to the
completion of the plan’s administratiypeocess, such that the administrative
exhaustion requirement effectively shortens the contractual limitations period.
Heimeshoff134 S. Ct. at 608. The Court waskiad with determining whether the
contractual limitation wagherefore, enforceabldd. In deciding that itvas
enforceable, the Court discussed thag:ltmitation was not umasonably short on its
face, as it would provide approximately gresar for claimants téile suit after the
completion of the administrative reviettie limitation period did not undermine
ERISA'’s two-tiered remedial scheme (comprised of the administrative process and
subsequent judicial review); and thevas only insubstantial evidence that the
limitations period would harm diligent participantsl. at 612-15. The Court
distinguishedOccidental Life Insuranc€o. of California v. EEOC432 U.S. 355
(1997), in which the Court did not enforc&-gear statute of limitations for Title VII
employment discrimination actions whitre EEOC faced a backlog of 18 to24
months. Heimeshoff134 S. Ct. at 613. The Cos#id that, absent evidence of
similar obstacles to bringing a timely682(a)(1)(B) claim, the plan’s limitation
provision was reasonabléd.

As discussed above, the Court also stétatl “even in tk rare cases where
internal review prevents participantsrirdoringing 8§ 502(a)(1)(B) actions within the
contractual period, courts are well equippe@pply traditional doctrines that may
nevertheless allow participants to proceddhe administrator’'s conduct causes a
participant to miss the deadlif@ judicial review, waiveor estoppel may prevent the
administrator from invoking the limitations period as a defensteimeshoff134
S.Ct. at 615. Moreover, “[t]o the extdhe participant has diligently pursued both
internal review and judicial review butas prevented from filing suit by extraordinary
circumstances, equitable tolling may applyd. (citing Irwin v. Department of
Veterans Affairs498 U.S. 89, 95 (1990)).

Here, it is not clear that the Supre@ourt’s discussion/distinction of
Occidentalwould support Plaintiffs. I®©ccidenta) an institutional backlog meant that
there was little chare that claimantsould bring claims that were not barred by the
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statute of limitations. This seems torhere of a fundamental obstacle to timeliness
than United’s alleged dilatory conduct, particularly in lighthe fact that Plaintiffs
plead an exception to administrative exharstn order to bring the instant suit, and
therefore do not rely on adherence toddeninistrative process or timelines.

In sum, Plaintiffs’ argument regéing United’s alleged conduct is not
persuasive. The Court does aodress at present whether any of the individual time
limitations areper seunreasonable, an issue not raised by Plaintiffs.

3. Waiver/Estoppel and Time Limitations for
Bringing Suit

Plaintiffs also contend that they are tiled to assert waiver and estoppel” as to
contractual time limitations. (Opp. to Orbaos Mot. at 35). Plaintiffs urge that
“application of these defensascessarily involve questions of fact that are properly
not before the Court.”ld.).

As discussed above, the Supreme Courpn@giously stated that “in the rare
cases where internal revigwevents participants from bringing 8 502(a)(1)(B) actions
within the contractual limitations periodyurts are well equipped to apply traditional
doctrines that may nevertheless allow pgtiats to proceed. If the administrator’s
conduct causes a participant to miss the deaddinjudicial review, waiver or estoppel
may prevent the administrator from invogithe limitations period as a defense.”
Heimeshoff134 S. Ct. at 615.

The Court will analyze whether thesdealeses apply in the present action.

a. Estoppel and Time Limitations

“As a general rule, a defdant will be estopped from setting up a statute-of-
limitations defense when its own prior repentations or conduct have caused the
plaintiff to run afoul of the statute and itagjuitable to hold the defendant responsible
for that result.” Gordon 749 F.3d at 750 (internal quotation marks omitted) (quoting
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LaMantia v. Voluntary Plan Adm’rs, Inc401 F.3d 1114, 1119 (9th Cir. 2005)). The
Ninth Circuit has held that the six-prong tesfiuired for recovery of benefits under an
ERISA estoppel theory is not applicabdethe invocation of estoppel regarding
timeliness of filing suit pursuamd a statute of limitationsLaMantia 401 F.3d at
1119-20.

The present case is distinguishable fioamviantia in which the Ninth Circuit
held that a plan was estopped from assesitiger a contractual limitations period or
the ERISA statutory limitations period.aMantia,401 F.3d at 1121. In that case, over
the course of several yeatise plan administrator “madevaal representations to [the
claimant] regarding the status of her inedrappeal which [thelaimant] reasonably
relied upon, and . . . [theaimant’s] reliance caused heeprdice by her failure to file
suit within either limitations period.ld. at 1120. The plan and regulations in effect at
the time contained a provision that the appeal would be “deemed denied” after the
expiration of a certain period of time (188ys), but the communications between the
parties reflected an understanding thatdlaenant’'s appeal would be placed in
suspension until the plan received further medical records and a final decision on the
merits was renderedd. at 1116-20. During the parties’ communications, the plan
“never relied on or even mentioned tlwntractual limitations period” (even during
communications on the eve of and followitgexpiration), and “it never considered
[the plaintiff's] claim to be fully deniedintil August 24, 2001, when a final decision
on the meritavas rendered.’Id. at 1120 (emphasis in original). As such, the plan
could not rely on the expiration of the 120-ddgemed denied” datas the accrual of
the claim for statutes of limitations pur@ss and claimant’s suit, filed October 17,
2001, was timely.ld. at 1121.

Here, apart from the argument discussddweegarding a purported failure to
adhere to an affirmative statutory duty tsdose time limitations, it is unclear what
Plaintiffs contend Defendants did or said twauld have caused them to run afoul of
any applicable contractual statutes of limdaas. The Court sees no allegations akin to
those inLaMantiathat United affirmed that thedaims were opeand under review
pending the occurrence of certawvents. It is true thataMantiaand the present case
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both do involve a situation in whicldditional records were requested from the
claimants, butaMantiaincludes something more: assucas that claims were being
held open so as to negate the timeframe&hich they otherwise would have been
“deemed denied.” Indeed, Plaintiffs appéo consider United’s EOBs requesting
additional documentatin to be denialssge, e.g FAC { 953 Patient 4 § (D)), and the
FAC contains no allegations of assuranited the appeals were pending.

Plaintiffs allege dilatory conduct dhe part of United, which purportedly
dragged out claim adjudication for months or yea&ee( e.g.FAC 11 1023, 1027).
However, Plaintiffs are plaly aware that administragvexhaustion is not always
necessary to bring suit, given that they plead exceptions to this doctrine, including the
exception for a failure of an administratorastablish or adhere to adequate claims
procedures. In light of 29 C.F.R. 8§ 2560.503-1, Plaintiffs had reason to know if
claims procedures were not being adddre—and, therefore, whether they could
potentially bring suit—rather quickly.See Heimeshqft34 S. Ct. at 613 (“If the plan
fails to meet its own deadlines under thesedures, the participant ‘shall be deemed
to have exhausted the adnsitrative remedies.’ 8 2560.561(] ). Upon exhaustion of
the internal review procesthe participant is entitled to proceed immediately to
judicial review, the second tier &RISA’s remedial scheme.”).

In short, assuming estoppel might otheeno®e applicable in this context, the
Court rules that the use of estoppel to preclude application of contractual time
limitations would be improper in this islbased on the allegations in the FAC.

b. California Insurance Code Section 790.10
and 10 C.C.R. Section 2695.4

Plaintiffs contend that Defendants astopped from asserting any contractual
time limitations because the deficient adedbognefit decisions never mentioned such
limitations, and that the policies regulatadthe California DOI require affirmative
disclosure of such provisiopsirsuant to Ins. Codgection 790.10 and 10 C.C.R.
section 2695.4. (Opp. to Omnibus Mot. at 35-36).
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The Ninth Circuit has already noted tliais regulation is preempted as applied
to self-funded plans by operation of ERISAlsemer clause, and has declined to
incorporate the disclosure requirents into the federal common laBeeScharff v.
Raytheon Co. Short Term Disability P]&81 F.3d 899, 907-08 (9th Cir. 2009). The
Court is under the impression that theties are working to eliminate or have
eliminated any fully-insured plans from thitsgation, leaving only self-insured plans.
As such, Plaintiffs’ reliance on these prooiss as providing affirmative disclosure
duties, the violation of which would supp@stoppel allegations, is unavailing as to
the relevant remaining plans.

c. Waiver and Time Limitations

Plaintiffs contend that “Defendants have waived their rights to raise their
contractual limitation periods because the defit adverse benefit determinations that
they issuedailed to disclose the time limitatits upon which Defendants now rely
(Opp. to Omnibus Mot. at 35 (emphasis in original) (cituhgyer v. Met. Life. Ins.

Co., 762 F.3d 503, 506-07 (6th Cir. 2018plien v. Raytheon Long Term Disability
Plan #590 CV 07-456 TUC DCB, 2008 WL 23238 (D. Ariz. June 2, 2008))).

In Moyer, the Sixth Circuit held that a clas administrator was obligated to
send notice of a contractual time limitation for judicial review when it sent an adverse
benefits determination letter &m ERISA plan participantMoyer,762 F.3d at 505.
Moyerrelies on a reading of 29 C.F.R. 860.503-1(g)(1)(iv)—requiring that a
benefit determination notdation contain “[a] descripn of the plan’s review
procedures and the time limagpplicable to such prodares, including a statement of
the claimant’s right to bring a civil actiamder section 502(a) of the Act following an
adverse benefit determinati on review”"—as encompassiagluty to disclose time
limitations related to the right to bring a civil actioMloyer, 762 F.3d at 505. The
Moyer court also cites to decisions in variaatker circuits that supports the same
interpretation of 29 C.F.R8 2560.503-1(g)(1)(iv)!d. at 505-506.
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However, the Ninth Cirati(in a case that preced®®yer), has found no such
duty. Scharff 581 F.3d at 907-08. @charff the Ninth Circuit declined to adopt a
“California regulation requiring insurers itoform claimants expressly of statutes of
limitations that may bar their clairhmto the federal common lawld. at 901. There,
the administrator of a self-funded plan sefiinal benefits decision that disclosed the
plan participant’s right to bring awi action under § 502(a), but provided no
information about the one-year contractuaddilimitation for doing so (triggered by
the denial of the claim appealld. at 902-03. The court saw no requirement in ERISA
that the administrator communicate the caciwal time limit to the participant during
their correspondencdd. at 907-08 (“Plaintiff concedes that the Plan met all
applicable ERISA disclosumequirements and that Meté was not obligated under
ERISA to inform her of the deadline. &hrgues, however, that we should impose an
additional ‘duty to inform’ on claimadministrators, drawn from a California
insurance regulation. Wakecline to do so.”).

While Scharffappears to be at odds wiktoyer, and despit&charff's
recognition of a desire for harmony among ¢hreuits in deciding such ERISA issues,
the Court is bound by Ninth Circuit precedent as it currently stands. As such,
assuming that waiver might otherwise belegable in this context, United’s purported
failure to disclose (absent a duty thalatso) is not a persuasive reason to bar
application of the contictual time limits here.

4. Additional Types of Time Limitations

As discussed above, the foregoing analysis largely pertains to time limitations
that bear on timely initiation of suit for bdits. To the extenthat any initial claim
submission (calibrated from the date of sggyis untimely under the terms of the
corresponding plan, the Court would be inclined to rule that Counts pertaining to these
submissions are, likewise, untimelyhis is, of course, contingent upon the
requirement that such limitations bentained within relevant, operative plan
documents.
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Administrative review timelines adiscussed below in the context of
administrative exhaustion.

5. Factual Issues and Time Limitations

Finally, Plaintiffs argue that “ambiguities in some of the contractual limitations
create factual issues will ariigat cannot be resolved now.” (Opp. to Omnibus Mot. at
36). Defendants counter:

Plaintiffs next claim that ambiguities contained in “some” of the
contractual limitations periods credtactual issues that cannot be
resolved on a motion to dismisSeePIs.” Opp. at 36. The only
“ambiguity” identified, however, involves the phrase (or variations on
the phrase) “proof of loss.Id. At the outset, that phrase is not
contained in many of the limitains periods identified by Defendants
and, as a result, does not apply to such pl&esDefs.” Mem., App’x
E. To the extent, however, that thierase “proof of loss” appears in a
contractual limitations period, there is nothing ambiguous about its
meaning. Indeed, the Supreme Court addressed a plan provision
requiring “participants to bring suit within three years after ‘proof of
loss’ is due” inHeimeshoff134 S. Ct. at 608. Although the phrase
was not defined, neither theif@eme Court, nor the parties,
considered the phrase to be ambiguodusfact, the Court noted that
the “limitations provision at issue @giite common” and that the “vast
majority of States require certainles to include 3-year limitations
periods that run from the date proof of loss is digk.at 614-15.
Remarkably, despite the prevalemdehe phrase, Plaintiffs do not
cite a single case suggesting that the phrase is ambiguous.

(Omnibus Reply at 29).
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Regardless, however, the Court’'s cosan regarding Platrifs’ failure to
plead a prima facie benefits Count rendetsinecessary at present to evaluate
whether certain time limitations bar tf®unt against the Employer and Plan
Defendants. To the exteDefendants contend that thdseitations bar the additional
Counts against them, the Court notes thatdéficiencies in either standing or the
sufficiency of allegations supporting theSeunts dispenses with the need to rely on
such time limitations at present.

4. Failure of Plaintiffs’ Counts Due to Improper Claim
Administrator, Failure to Exha ust Administrative Remedies,
Assertion of Claims on Behalf of Non-Party, and Bankruptcy

Finally, United argues that Plaintiff€ounts fail because United was not the
claims administrator during threlevant time period, certalPlaintiffs failed to exhaust
their administrative remedies, and Plaintd@tsempt to assert claims on behalf of
“Valley Surgical Center,” which is not a pattythe action. (Omnibus Mot. at 17-19).

a. Improper Claims Administrator

Defendants argue that “[tjhe only #ad common to theaims against the
Employer and Plan Defendants is that Unites the third party claims administrator
for the claims at issue, but for centddefendants, United was not the claims
administrator at the relevant time.ld(at 17-18). In turn, “Platiffs clarify that they
are not seeking reimbursement through ldagsuit for claims that were not submitted
to, and processed by, United(Opp. to Omnibus Mot. at 46). However, Plaintiffs go
on to contest that the inconsistenciesaaiby Defendants are “not fatal, as the
Appendix does not purport to be a comprediee list of every medical service for
every patient who is at issue under each plafd’).(

Plaintiffs first note many apparent erranghe dates listed in the FAC, and note
that they only meant to include dates fonebhUnited was the claims administrator.
(Id. at 46- 47). Next, Plaintiffs combatetlallegations that certain Defendants never
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used United by citing to claims they haeeeived on behalf of these Defendants, or
entities with somewhat related namesting the relevant time periodld( at 47).

I. Defendants Did Not Use United During Time Periods
Alleged in FAC

As to this first category, Plaintiffs @once again advised that an opposition brief
Is an inappropriate vehicle for correcting errors in the FAC; Plaintiffs must go through
the proper procedural channels to eatrerrors in the operative pleading.
Nevertheless, given the se@miagreement among the parties that the claims listed for
the contested groups are not for the prdjmee periods and yet were erroneously
included, the Court sees no reason why themenslshould not be dismissed. As such,
the Court need not evaluate at presergtivbr the SPDs included in the relevant
declarations would be sufficient to reflebe actual claims administrator for the
various plans during the time periods allegétie parties to whom this is applicable
are as follows: the ESRI Defendants (DddKe. 1062-9) (Opp. to Omnibus Mot. at
46); the Performance Food f@adants (Docket No. 1062-10ppp. to Omnibus Mot.
at 46-47); the Shaw Group Defendants (Dodke. 1145) (Opp. to Omnibus Mot. at
47).

However, the Court cannot agree thattsinaccuracies would not generally be
fatal due to the fact that “the Appendix does purport to be a comprehensive list of
every medical service for every patient whatgsssue under each plan.” The FAC is
meant to give the Defendants notice ofdliegations against them. As the FAC and
Appendix A allege facts regarding ordpe patient per Empyer and corresponding
Plan Defendant(s), the failure of Plaintiftstie such patientral related services to
United renders the allegations agaie corresponding Plan and Employer
Defendants completely irrelevant to the aitiég purportedly at issue in the FAC. In
short, if the allegations made pertainingatpatient have no nexus to United, and yet
are the only allegations included for speci®ian and Employer Defendants, Plaintiffs
have failed to state a claim in relatimthose Plan and Employer Defendants (or
United, as pertains to that patient).siissal of such Plan and Employer Defendants
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Is appropriate, as is the dismissabol claims against United pertaining to
participants in these dismissed Plans. IfRkantiffs wish to re-fead to include claim
lines for which United purportedly served@aims administrator, they must do so
through proper procedural channels. thar moment, however, those parties listed
above (for which Plaintiffs do not disguthat improper time frames have been
alleged) will be dismissed.

In their Supplemental Memorandumdéket No. 1095), the Red Wing Shoe
Company Defendants argue thd¥IR, not United, was thelaims administrator during
the timeframe relevant to this suit. Supgortthis argument is provided in the form of
an ASA attached to the Dedcédiion of Michelle S. Lewis [te “Lewis Declaration”).
(Red Wing Shoe Company Supp. Memo.wisDeclaration (Docket No. 1095) 11 4, 6
Ex. B (Docket No. 1095)). However, while it is cleaattthe document appended is
an ASA, it is not clear to which plan it pertains or the responsibilities it allocdtel. (
As such, the Court is not convinced thatah rely on this document to dismiss Counts
against these particulantities at this time.

Similarly, additional Defedants argue in their Sulegmental Memoranda that
United is not the claims administrator the time period alleged in the FAC and
Appendix A: the Ensign Defelants (Docket No. 1088)nd the Whirlpool Defendants
(Docket No. 1093). However, the support fieese arguments stems from documents
on which the Court cannot rely at this timeedismiss Counts against these particular
entities.

ii. Defendants Never Used United as Claims
Administrator

As to the latter category of purported errors raised in the Omnibus briefing, there
appear to be extrinsic factuatues that will bear on resolution, such that dismissal is
inappropriate at this earlyagie in the litigation. HowevePlaintiffs are advised to
proceed in good faith in pursuing claims foams that are alleged not to have existed
or not to have used United ihe briefing to date.
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The Defendants to whom this pertainsl|ist®d in the Omnibus briefing, are the
CareFusion Defendants (Docket No. 1149-2) (Opp. to Omnibus Mot. at 47).

The Union Pacific Defendants also raisedimilar argument, but, as discussed
above, Plaintiffs have settledth these Defendants.

b. Failure to Exhaust Administrative Remedies

Defendants argue thatt]tie claims against certain Plan and Employer
Defendants should be dismissed becauséattis alleged in the Amended Complaint
make clear that certain Plaintiffs faileddmhaust their administrative remedies, as
they must do ‘before bringing suit in fedecalurt.” (Omnibus Mot. at 18 (citations
omitted)). Defendants elaboeahat, “[flor example, in many instances, Plaintiffs
acknowledge that they failed to respdodequests for information, which
demonstrates a failure to exhaust. Imeotinstances, the Plans may include a final
level of appellate review performé&yg employees of the alleged sponsor—and
Plaintiffs repeatedly acknowledge thagyifailed to submit any claims to these
entities.” (d. (citations omitted)).

Plaintiffs, in turn, argue that theqgeisite administrative exhaustion under
ERISA has been satisfied because: “Defergltaited to meet their antecedent duty to
issue adequate claim and appeal denialP|antiffs were not required to engage in
further appeals, which, img case, would be futile.” (Opjpp Omnibus Mot. at 2).

I.  Exhaustion Requirementand Exceptions

As a general rule, prior to bringing an A claim in federal court, a plaintiff
must exhaust administrative remedigsler the relevant benefit plabiaz v. United
Agr. Emp. Welfar®enefit Plan and Trus60 F.3d 1478, 1483 (9th Cir. 1995).
“Although not explicitly set out in the stagjtthe exhaustion doctrine is consistent
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with ERISA’s background, structure alegjislative history and serves several
important policy considerations, includittze reduction of frivolous litigation, the
promotion of consistent treatment ohichs, the provision of a nonadversarial method
of claims settlement, the minimization @dsts of claim settlement and a proper
reliance on administrative expertisdd. (citing Amato v. Bernard618 F.2d 559, 566-
68 (9th Cir. 1980)). “[F]ederal courtsyethe authority t@nforce the exhaustion
requirement in suits under ERISA, and as.a matter of sound policy they should
usually do so.”Amatq 618 F.2d at 568.

There is, however, a distinction betweamaims for relief that only allege
violations of the terms of ERISA statutes (which do not require exhaustion), and
claims for relief that necessitate in inquingo the parties’ rights and duties under a
plan (which do).See Graphic Commc’ns Union, Dist. Council No. 2, AFL-CIO v.
GCIU-Employer Ret. Ben. Pla@17 F.2d 1184, 1187 (9th Cir. 1990) (“On the one
hand, ‘[e]xhaustion of internal dispute pealures is not required where the issue is
whether a violation of the terms or provisiafdhe statute has occurred.’ . . . On the
other hand, exhaustion . . . is ordinarilgueed where an action seeks ‘a declaration
of the parties’ rights and duties under [a [pfariinternal quotation marks and citations
omitted)). See also Digz0 F.3d at 1483 (discussing the limits of this distinction).

“Generally, a failure to exhaust will lexcused in two limited circumstances—
when resort to administrative remedies wdnddfutile or when the remedy provided is
inadequate. The DepartmaritLabor added another exception to the exhaustion
requirement when it amend#te ERISA regulations in 2000 to provide that claimants
are ‘deemed to have exhausted’ their adstiative remedies if a plan has failed to
establish or follow claims proceduresnsistent with the requirements of ERISee
29 C.F.R. § 2560.503-1(] ) (theeimed-exhausted provision)Holmes v. Colorado
Coal. for Homeless Long Term Disability PJaf62 F.3d 1195, 1204 (10th Cir. 2014)
(footnote and citations omittedjee also Vaught v. Stedale Healthcare Corp.

Health Plan 546 F.3d 620, 626-27 (9th Cir. 2008hadequacy of remedies does not
appear to be at issue in this cdsat, the other two exceptions are.
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“[T]here is disagreement amg the federal courts as to whether a plaintiff must
affirmatively plead exhaustion or if theiliare to exhaust is merely a defensé&odrest
Ambulatory Surgical Associates, L\P.United HealthCare Ins. Col0-CV-04911-

EJD, 2011 WL 2748724, at *5 (N.D. Cal. July 2B11) (footnote omitted). However,
at least one court in the Ninth Circuit hasted that the Supreme Court’s decision in
Jones v. Bogkb49 U.S. 199, 212 (2007), indicates that exhaustion is typically an
affirmative defense under tlir@deral Rules, and thatetfefore dismissal due to a
failure to affirmatively allegexhaustion would be impropeForest Ambulatory
Surgical Associates, L.P22011 WL 2748724, at *5.

However, even so, “Courts in this Qirithave placed the burden on a ‘plaintiff
seeking excuse from the exhaustion requirerftehprovide support for [the] excuse’
at the motion to dismiss stageWellPoint 1, 903 F. Supp. 2d 880, 919. As will be
discussed below, Plaintiffs see¢mhave satisfied this burden.

1. Futility

While “bare assertionsf futility™ are insufficient to invoke the futility
exceptionWellPoint | 865 F. Supp. 2d at 1041 (quotiDgaz, 50 F. 3d at 1485), “a
plaintiff can demonstrate futility by pointing to a similarly situated plaintiff who
exhausted administrative remedies to no avail,” However, “a Plan’s refusal to pay
does not, by itself, show futility.”1d. (quotingFoster v. Blue Shield of CaNo. CV
05-03324(DDP), 2009 WL 1586039, at *5 (C.D. Qahe 3, 2009)). Rather, “[t]he
futility exception is narrow—the plan particigagmust show that it is certain that [her]
claim will be denied on appealot merely that [she] doubtisat an appeal will result
in a different decision.””Brown v. J.B. Hunt Transp. Servs., |Ma86 F.3d 1079, 1085
(8th Cir. 2009) (quotinghou v. Guardian Life Ins. Co. of An295 F.3d 677, 680 (7th
Cir. 2002)) (internal quotaon marks omitted).

For example, irDiaz, a couple argued that “it walihave been ‘futile’ for them
to demand administrative review becausélm@fendants have demonstrated by their
continued refusal to pay that thiegtve no intention of doing soDiaz, 50 F.3d at
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1485. However, the Ninth Circuit rejected this argument and noted its circularity,
since the denial at issue was “pegged entie[yhe couple’s] failure to have pursued
the administrative route.Td.

2. Failure to Establish or Fdlow Claims Procedures
Consistent With the Requirements of ERISA

“When an ERISA-governed plan fails¢omply with its antecedent duty under
8 1133 to provide participants with noticedareview, aggrieved participants are not
required to exhaust their administrative reles before filing a lawsuit for benefits
under 8 1132(a)."Brown, 586 F.3d at 1085. “One of the purposes of 8§ 1133 is to
provide claimants with sufficient informat to prepare adequately for any further
administrative review or for an appeal to tederal courts. To the extent the statute is
ambiguous, 8 1133’s disclosure requiremehisuld be construed broadly, because
ERISA is remedial legislation and shotid liberally construed to effectuate
Congress’s intent to protect plan participantl” at 1086 (citations omitted).

The administrative process has particalansequences on the plan’s ability to
assert new rationaldsr claim denial:

Under ERISA, an employee bengflan must “provide adequate

notice in writing to any participamr beneficiary whose claim for
benefits under the plan has bekmied” and must “afford a

reasonable opportunity to any participant whose claim for benefits has
been denied for a full and fair review by the appropriate named
fiduciary of the decision denying the claim.” 29 U.S.C. § 1588,
also29 C.F.R. 8§ 2560.503-1(g)(1), (h)(2). Given these statutory and
regulatory requirements, [the NmCircuit has] held that an
administrator may not raise a new reason for denying benefits in its
final decision, because that wowdtfectively preclude the participant
“from responding to that rationale for denial at the administrative
level,” and insulate the rationafleom administrative review.
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Gabriel, 773 F.3d at 14(citations omitted).

ii. Allegations Regarding Exhaustion in FAC

As mentioned above, Plaiffs allege in their Oppagon to the Omnibus Motion
that the requisite administrative exhaostunder ERISA has been satisfied because
“Defendants failed to meetdir antecedent duty to issadequate claim and appeal
denials.” (Opp. To Omnibus Mot. at 2). akitiffs also claim tat the FAC contains
allegations that they “appealed claim denialssfach and every Plai (Id. at
41(emphasis in original)). Howevehe FAC actually alleges that:

Plaintiffs have exhausted all administrative remedies available to
them. They appealed virtually evergdverse claim determination
made by United, at least in thos&ses in which United rendered an
actual adverse benefit decisionaiRtiffs have literally sent ouens

of thousandsof appeal letters on unpaid claimBhese letters address
each and every one of the reasons for denial provided by United.

(FAC 1 936 (first emphasis added)). The FASo notes that “Plaintiffs’ diligent,
persistent and thorough efforts to apdeale resulted in xtually no additional

payment from United,”rad, “[ijn many cases, Defendarttave held Plaintiffs’ claims
submissions in limbo without allowing denying the claims.” (FAC  938-39).
Ultimately, Plaintiffs contend that theaxpended time and effoappealing adverse
decisions when United rendered decisionsl, that United failed to process the claims
in @ manner consistent with ERISA, whidéprived Plaintiffs of the necessary
information and due process to effectively appeal, rendering Plaintiffs’ obligations to
pursue further remedies exhausted urd®e€C.F.R. § 2560.503-1. (FAC { 940).

Based upon the plain language of the FAE@ré¢hs at least the implication that
fewer than all claimsvere actually appealed and exhausted. Althouighstems to be
connected to the alleged failure of Unitecatovays present a raaingful denial to
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which a response could be made, the FACTsiil to allege thatomplete exhaustion
for all claims has been effected undex #uministrative procedures required by each
plan.

1. Allegations RegardingFutility in the FAC

Even if the FAC does not allege tladit claims were actually appealed and
exhausted, If futility is sufficiently alggeed, exhaustion may nbe necessary.

Defendants argue that “in many instand@sintiffs acknowledge that they
failed to respond to requests for informatiaimich demonstrates a failure to exhaust.
(Omnibus Mot. at 18 (citing FAC 1 953, Patient 3(B) & 5&Fgnco v. Am. Gas
Assoc. Lab. Pac. Coast Bran@02 F.2d 39 (9th Cir. 1990))). However, Plaintiffs
contend that, “[g]iven thaDefendants were demonsthabletermined not to pay
benefits, no matter what agtis were taken by Plaintiffadditional appeals would
have been futile.” (FAC 1 939, 981).

Plaintiffs’ contention sounds remarkably similar to the languad®amr, which
was found insufficient to esthgh futility. However, inDiaz, the couple received a
claim decision (albeit, not in a languagattthe couple said they could understand)
from their plan, which had adedeanternal procedures place, and never appealed.
Diaz, 50 F.3d at 1484-86. As such, the couple’s “own delinquency in pursuing an
internal appeal prevented the possibilityaafadministrative look dhe merits, and the
record contains nothing but speculationuggest that the admstrators would have
reached a preconceived ri#sn that respect.”ld. (footnote omitted). This does seem
meaningfully different from the situatialleged here, in which United purportedly
furnished incomplete information regandiclaims, did not always render actual
decisions, and therefore did not providedo adequate opportunity to appeal the
“decisions” administratively.

In any event, the Court construekaintiffs’ futility argument as a
mischaracterization of the “failure to @rge ERISA regulations” argument, discussed
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below. InBrown the Eighth Circuit evaluated arslar situation: “Although couched
in terms of ‘futility,” the gravamen of [the platiff's] argument in the district court and
this court is simply this: [the insurer’s]ifiare to comply with its duty under § 1133 to
afford [the plaintiff] ‘a reasonable oppority... for a full and fair review’ excuses her
failure to exhaust. More spdically, [the plaintiff] argues [the insurer’s] failure to
respond to her requests for the Administ&aRecord and other documents absolves
[the plaintiff's] failure to file a timelywritten appeal of Prudential’s decision to
discontinue her LTD benefits.Brown 586 F.3d at 1085. TH&rown court ultimately
found that “[w]hen stripped of its ‘futilitlabel,” the plaintiff's argument was “a
winner.” Id.

2. Allegations Regarding Failure to Observe ERISA
Regulations

Even if futility and exhaustion are not ajked, if there are adequate allegations
that the plan has failed to establish didw claims proceduresonsistent with the
requirements of ERISA, failure to exhauosay be excused. “When applying the
Claims Regulations, courts have concludatistantial compliance is sufficient. ‘This
means that technical noncompliance vi&RISA procedures will be excused,’
provided ‘full and fair review’ othe decision is possible Spinedex Physical
Therapy, U.S.A., Inc. v. United Healthcare of Arizona,, |6%/-08-00457-PHX-ROS,
2012 WL 8169880 (D. Ariz. Qcl19, 2012) (quotingRobinson v. Aetna Life Ins. Co
443 F.3d 389, 393 (5th Cir. 20063ee alsdChuck 455 F.3d at 1032 (discussing that
the Ninth Circuit has found substamttampliance withrERISA notification
regulations sufficient to satisfy bgpations pursuant to same).

Here, Plaintiffs allege that “the issued by the Defendants (when they
actually issued EOBs) were nearly devoidrdbrmation about the benefit plans, the
reason a claim was being pally or fully denied, and the plan provisions and any
internal rules or guidelines that werergpused to deny the claim.” (FAC Y 944).
Plaintiffs further allege that “[tlhe EOBssued by Defendants frequently did not . . .
explain that the beneficiary or participanttbé plan had the right to appeal; what the
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plan’s review procedures were; or what the applicable timéslwere. Moreover,
they did not describe what information wdude required to maka proper appeal, nor
did it explain why such information wanecessary. Thus, United’s EOBs were
substantively deficient and failed to copith any of the key requirements of
Section 2560.503-1(g) of the ERISA regulationdd. {[ 946).

As discussed above, using tBewn case for guidance, it seems that there are
sufficient allegations in the FAC to sugge failure on United’s part to observe
ERISA regulations. Although some of thestatements encompagsver than all of
the benefit “determinations,” the conjunctiofithese paragraphs lends the implication
that either EOBs were not supplied #oclaim, or the EOB was deficient under 29
C.F.R. 8 2560.503-1.

In sum, the Court rules that (to taetent it is needed) Plaintiffs have
sufficiently pleaded support for their exhtias excuse to survive a motion to dismiss
for those plans that used ithd as a claims administratoAlthough some plans may
contain specific requirements for claim app@aklines or the entity to which certain
levels of appeal must be nhe United’s alleged role imaking claims decisions, when
taken in conjunction with the FAC'’s allegans regarding benefit decisions, suggests
that an exception to exhaustishould be recognized here.

When United is demonstrably not a plaofaims administrator, however, there
are no allegations that connect the purportathd appeal process and deficiencies to
the relevant Defendants. Consequentlythese plans, the Court would agree that
administrative exhaustion (or an exception th@rbas not been alleged. However, as
discussed below, the Court is largely unabladdress arguments that United was not
a claims administrator for specific plangfas time; therefore, while the Court notes
this administrative exhaustion issue at preagor such plans, it will not affect the
proceedings at this time.
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c. Valley Surgical Center

Defendants contend that “#ffs have alleged certaiclaims for payment of
services rendered by ‘Valley Surgical Centeasnid that such claims asserted on behalf
of a non-party cannot stand. (Omnibus Mot. at 19 (citing FAC 1 953, Patient 6(A)).
Plaintiffs, in their Opposition to the OmnibMswtion, attempt to “clarify that they are
not presently seeking to recover asng alaims submitted by Valley.” (Opp. to
Omnibus Mot. at 46).

The Court agrees thatditiffs cannot assertaims on behalf of Valley
Surgical. As such, arglaim lines that purport to do so must be dismissed. Plaintiffs
have already stated that they will dissifthe only defendantsr whom Valley was
the only provider claims [:] Southwest Airés Co. and its Welfare Benefit PlanId.(
at 46). Plaintiffs, however, hayet to dismiss these parties.

d. Bankruptcy

While not raised in the Omnibus Motidaself, Defendants PMC and the Perkins
Flexible Benefits Plan (the “PMC PIgrargue in their Supplemental Memorandum
that Plaintiffs’ Counts against them have been discharged by a Joint Plan of
Reorganization entered by a bankruptcy court in 2011. (PMC Supp. Memo. (Docket
No. 1159) at 2-3). Plaintiffs address taigument in their Opposition to the Omnibus
Motion, so the Court will esduate the merits here.

As stated in the PMC Supplementémorandum, “PMC filed for bankruptcy
on June 13, 2011'5€ePMC Request, Ex. A at 1), atite bankruptcy court confirmed
PMC'’s Joint Plan of Reorganization (“Reargzation Plan”) on November 1, 2011.
(PMC Supp. Memo. at 2, 3 n. 3). The gedures allegedly at issue for PMC and the
PMC Plan are an endoscoayd polysomnography purportedly performed on Patient
278 by Plaintiff IMS on December 26 ané&mber 27, 2010. (FAC, Appendix A at
461). Because “[tlhe Reorganization Plara@fes a broad discharge of all known and
unknown Claims and Causes of Actiorgliding Claims that arose before the
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effective date of th&®eorganization Plan'seePMC Request, Ex. B, Sec. IX(D) at 49),
and since “Patient 278’s claim for benegsily falls under the definition of ‘Claim’
and was discharged upon the bankruptcyt®order confirming the Reorganization
Plan,” PMC and the PMC Plan contend ttadk causes of action against PMC should
be dismissed.” (PMC Supp. Memo. at HMC and the PMC Plan argue that
“continuing the lawsuit against PMC walldbe a direct violation of a federal
bankruptcy court order.”ld.). Further, PMC and the PMC Plan contend that the
Perkins Flexible Benefits &h should be dismissed becal(sdt the time of Patient
278's alleged medical proceds; PMC paid out benefittaims not from the Benefits
Plan, but rather from the general assets of PM@IY).(

Plaintiffs, in turn, argue that:

There is insufficient evidence atighstage to permit dismissal of

Perkins and its plan. For instance, Perkins has not demonstrated that
its health care plans were paftthe bankruptcy estate. Likewise,
Perkins does not contend thathesalth plans were wound down as

part of any bankruptcy proceedings. Unlike in a Chapter 7 bankruptcy,
in which health benefit plans must be wound down, an employer’s
benefit plans may continue throughout a Chapter 11 bankruptcy.
Indeed, Perkins’ yearly filings ithh the Department of Labor from

both before and after the bankreyptiemonstrate that its ERISA

benefits plan has been in continu@xsstence since January 1, 1990.

(Opp. to Omnibus Mot. at 48 (citing Requdst, B)). However, in their Reply, PMC
and the PMC Plan point out that they do “nohtend, as Plaintiffs claim, that PMC'’s
sponsored health care plan ceased ist éadlowing Chapter 11 reorganization.
Rather, because its health care plan containassets other thame general assets of
PMC, Plaintiffs only possible suit for unppgeERISA benefits is against PMC.” (PMC
Reply (Docket No. 1281) at 2). Moreovére PMC Reply positthat “Plaintiffs
actually confirm this to be the case irithOpposition, where #y ask the Court to
take judicial notice of filings with the [partment of Labor thatlearly demonstrate
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PMC'’s health plan is funded by the geneissets of PMC and that health benefits are
paid out by PMC'’s general assetsltl. (citing Request, Ex. B at 55, 58, 60, 62)).

At the hearing, the PMC Defendants agaigued that the relevant inquiries are
merely the dates of the bankruptcy de&mn discharging PMC'’s pre-confirmation
liability as compared with the date of seevfor the PMC-relatedatient here. Given
that the latter precedes the former, the@PBefendants argued that they should be
dismissed. Plaintiffs stated at the hegrihat they are willing to dismiss PMC (the
Employer Defendant), but not the PMC Plan.

While the Court has taken judicial naiof the publicly filed forms discussed
by the parties, it does not at present usectifi@sns to determine the truth of any facts
alleged within them. Thus, while the Couoright be inclined to rule that PMC’s
bankruptcy discharges pre-confirmatiorbliay against both it and the PMC Plan, it
cannot at present make such a ruling.

5. Statute of Limitations

In their Supplemental Memorandum, the Wffool Defendants contend that the
statute of limitations has expired for BRISA benefits Count. (Whirlpool Supp.
Memo. (Docket No. 1093) at 4).

“There is no federal statuté limitation applicable to lawsuits seeking benefits
under ERISA.” Gordon 749 F.3d at 750 (citing/etzel v. Lou Ehlers Cadillac Grp.
Long Term Disability Ins. Progran222 F.3d 643, 646 (9th C2000)). “The Ninth
Circuit has held that California’s four-yestiatute of limitations for written contracts
applies to ERISA claims for bentsfunder 29 U.S.C. § 1132(a)(1)(B)Moyle, 985 F.
Supp. 2d at 1259 (citing/etzel 222 F.3d at 648)See alsdsordon 749 F.3d at 750
(citing Wetzel 222 F.3d at 648).

Though this statute of limitations is detened by reference to state law, the
accrual of an ERISA cause oft@n is governed by federal lawsordon 749 F.3d at
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750 (citingWetze| 222 F.3d at 649).Pursuant to “federal law, ‘an ERISA cause of
action accrues either at the time benefiesatually denied or when the insured has
reason to know that theatin has been denied.Td. (quotingWetzel 222 F.3d at 649).
“A claimant has reason to knailvat the claim has been dediwhere there has been ‘a
clear and continuing repudiation of a at@nt’s rights under a plan such that the
claimant could not have reasonably believed but that his benefits had been finally
denied.” Id. at 750-51 (quotinghuck 455 F.3d at 1031).

The Whirlpool Defendants contend thairitse services wenendered more than
four years before suit was filed, apgssible statute of limitations has run.”
(Whirlpool Supp. Memo. at 4). Howevergthcite to an improper triggering date for
the commencement of the relevatatute of limitations. The date of service relevant
to the Whirlpool Defendants is Januddfy, 2010. (FAC, Appendix A at 670). The
FAC alleges that United responded to Ri&si appeals of the initial claim denials on
October 7, 2011, purportedly stating “that thegpeals were denied due to a lack of
patient authorization.” 4. at 671). Plaintiffs purportedly “called United to inquire
about status on pending claims” on December 11, 20#l3. (t is reasonable to
assume that, based on the allegationsar=AC, October 7, 201i% the earliest date
on which the claims may haewen arguably been consred finally denied. The
instant suit (filed March 20, 2014) was brouglall within four years from this date.
As such, the Whirlpool Defendatimeliness argument fails.

C. Plaintiffs’ Remaining ERISA Counts Against Employer and Plan
Defendants (Counts Il, IlI, V, VII)

Plaintiffs’ remaining ERISA Counts that implicate the Employer and Plan
Defendants are Counts I}, V, and VII.

The Court has already determined that Plaintiffs lack standing to bring these
Counts. The Court need not, at presetidress the various other arguments raised as
to why they independently fail.
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D. Plaintiffs’ UCL Count (Count VIII)

“To have standing under Californ@UCL, as amended by California’s
Proposition 64, plaintiffs must establish tktay (1) suffered an injury in fact and (2)
lost money or property as astét of the unfair competition.Birdsong v. Apple, In¢
590 F.3d 955, 959 (9th Cir. 2009) (omji Cal. Bus. & Prof. Code § 17204Afalker v.
Geico Gen. Ins. Cp558 F.3d 1025, 102Bth Cir. 2009)).

Defendants contend that “[Plaintiffs’] UGtlaim makes clear that . . . they seek
to recover derivatively for the injuriedlegedly inflicted upon their subscriber-
patients, as assignees of their patients’ claims for benefits.” (United Mot. at 12).
However, Plaintiffs allege that they bg their UCL Count “in their own independent
right, and not based upon the Assignment of Benefits Plaintiffs received from their
patients.” (FAC { 1083). The remedy Ptdfa seek includes “restitution of an
amount to be proved at trial, plus applicagti@tutory interest, which is the amount that
the Defendants are obligated to pay Plainfibisthe services Plaintiffs provided to
plan participants and beneficiaries. Btdfs further seek an injunction prohibiting
Defendants’ ongoing conduct in usingppropriate methodogies to deny or
underpay Plaintiffs’ claims for medicakatment provided to plan members.
Furthermore, the injunction should force Dmdants to correctly price past and future
claims by Plaintiffs by determining@R based on appropriate UCR datdd.

1089).

In WellPoint I, the court discusseimalgamated Transit Union, Local 1756 v.
Superior Court (“Amalgamated Transit"}6 Cal.4th 993, 95 Cal. Rptr. 3d 605
(2009), in which the California Suprer@®urt held that allowing a noninjured
assignee of a UCL claim to stand in 8t®es of the actual injured party would
contravene Proposition 64VellPoint 1l, 903 F. Supp. 2d at 898 (citidgnalgamated
Transit 46 Cal. 4th at 998, 1002). In contrastpalgamated Transgtated that such
derivative UCL actions were toe brought as class actionisl. (citing Amalgamated
Transit 46 Cal. 4th at 1005). ThWellPoint Il provider plaintiffs argued that
Amalgamated Transdid not bar their UCL claims based on the assignments, since
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they suffered their own injuryld. TheWellPoint Il court held that the provider
plaintiffs would have been able to bgi suit if they had suffered “independent and
direct injuries” in their own rightld. at 899. However, théourt concluded that “to
allow the Provider Plaintiffs to sue on behafithe injured subscriber-assignors simply
because they have suffered their own distinct injuries would run counter to
Amalgamated Transit’pronouncement that all UCL @ans seeking to recover for
injuries inflicted on others must be brought as class actitchs’As such, the court
found it improper to allow the provider pldiifis to sue on behalf of the assignotd.

Here, as inVellPoint I, Plaintiffs argue thaAmalgamated Transdoes not
apply to them, since they suffered injurytieir own right. (Opp. to United Mot. at 5-
6). Even so, the relief they seek for tidsunt is restitution of the amounts
purportedly owed (which is also thdied sought under ERISA by virtue of the
assignments, and which the assignmentsqtegly confer the right to pursue on
behalf of the plan participants) amgunctions regarding use of proper UCR
methodologies in pricing the past and futui@rak of plan participants (also similar to
relief sought pursuant to Plaiifi$’ ERISA benefits Count).

Unlike in WellPoint 1, the FAC spells out that &htiffs are not seeking to
recover derivatively thragh their assignments.

At the hearing, Plaintiffs pointed otltat they are entitteto plead in the
alternative, and asserted thia¢ir UCL Count is just sucan alternative basis for relief
(distinct from their Counts brought assignees under ERISA). However, the
wrongdoing alleged in connectiovith the UCL Count includeallegations that: “[t]he
United Defendants have illegally discriminated against members of ERISA plans in the
provision of fringe employment benefits the protected basis of those members’
morbid obesity, in violation of the Amieans with DisabilitieAct” (FAC 1 1085(a));
“[tlhe United Defendats used arbitrary, capricious and improper methods to
improperly deny or underpay Plaintiffs’ claimsti({ 1085(c)); an{{tlhe United
Defendants willfully violated numerousaquisions of ERISA, as detailed in this
complaint and Appendix A, at least tengldusands of times, which could subject
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United Defendants to crimingkenalties under 29 U.S.C. § 113id.(T 1085(i)).

These are not reflective ofdCL claim brought as an alteative basis of relief seeking
to address “independent and distingtiries” suffered by Plaintiffs. Although
Plaintiffs do allege that “[tlhe Unitebefendants routinely misrepresented that
Plaintiffs’ claims would bgpaid, when in fact Defendanhad no intention of paying
any of Plaintiffs’ claims” id. 1 1085(d)), and though this ghit constitute just the sort
of independent injury required to assesiable UCL claimthis allegation is
intertwined with other purported wrongs th@iplicate the assignors’ injuries.

In sum, even if Plaintiffs allege thateth suffered injury in their own right, this
injury does not remove them from the ambiohalgamated Transhiased on the
UCL Count as pleaded in theAC. Plaintiffs have no standing to bring the UCL
Count.

In light of this conclusion, the Cauneed not address various Defendants’
arguments that their plans contain cheaxtéaw provisions, precluding application of
California’s UCL as to them in this suiSimilarly, the Court need not address
arguments that the UCL Count is preempted.

E. Improper Service

Defendants argue that, “in some instan@esdetailed inndividual submissions
submitted by the Plan Defendants), Plaintifése failed to properly serve the Plans.”
(Omnibus Mot. at 40). The Court seesyoiwo groups of Defendants that raise such
improper service issues: the Ensign and fod@efendants. Defendants contend that
“[b]Jecause Plaintiffs failed to issue a sums to the Plan Defendants as discussed in
the individual Plan’s supplemental motiodgsmissal is appropriate pursuant to both
Rule 12(b)(2), for lack of personal jadiction, and Rules 1B)(4) and (b)(5), for
defective process and service of proceskl).( Plaintiffs, in turn, “disagree that
service was improper,” but state that thege"willing to enact serge again to resolve
any doubt.” (Opp. to Omnibus Mot. at 48). this vein, Plaintiffs contend that “[t]he
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Court should find good cause to extendtthee period for service, given that those
parties have actual notice of this lawsand would not be prejudiced.’ld().

Federal Rule of Civil Prockire 4 requires that a summons “be directed to the
defendant,” and that, in cases involvimgltiple defendants, a summons “must be
issued for each defendant to be servdeed. R. Civ. P. 4(a)(1)(B), 4(b). “Ifa
defendant is not served within 120 dayteathe complaint is filed, the court—on
motion or on its own after notice to the plaintiff—must dismiss the action without
prejudice against that defendant or order seavice be made within a specified time.
But if the plaintiff shows good cause for fagdlure, the court must extend the time for
service for an appropriate period.” Fed Q. P. 4(m). A showing of good cause
under Rule 4(m) means, “fed minimum . . . ‘excusableeglect,” and may also
require a showing of the following three fadof(a) the party to be served personally
received actual notice of the lawsuit; {b¢ defendant would suffer no prejudice; and
(c) plaintiff would be severely prejudicéithis complaint were dismissedBoudette
v. Barnette 923 F.2d 754, 756 (9th Cir. 1991) (citiRigrt v. United States817 F.2d
78, 80—-81 (9th Cir. 1987)).

The Ensign Defendants’ Supplen@nMemorandum (Docket No. 1088)
contends that Plaintiffs have not sedvlhe Ensign Benefidroup Plan. (Ensign
Supp. Memo. at 6). This argument, whlat citing to ERISA § 502(d), appears to be
linked to the Ensign Defendants’ contentidinat Ensign California is not the plan
administrator for the relevant plan, and Unitedot the claims admistrator, such that
service on Ensign California and United is ndfisient to effect service on the plan.
(1d.). See als@9 U.S.C. 8§ 1132(d) (1) (“An employeenefit plan may sue or be sued
under this subchapter as an entity. &ereof summons, subpa, or other legal
process of a court upon a trustee or an adinator of an employee benefit plan in his
capacity as such shall constitute segwpon the employee benefit plan.”).

Similarly, the Sodexo DefendanSupplemental Memorandum (Docket No.
1138) asserts that “Plaintiffs failed to issa summons to the Sodexo Medical Plan.”
(Sodexo Supp. Memo. at 2).
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In light of the fact that the pertineBefendants appear to have received notice
and the apparent lack of prejudice to Defendants, the Court is inclined to permit
Plaintiffs an opportunity to enact service in a way that addresses objections raised by
Defendants so as to resolve any disagreemelfitis matter. Service is to be effected
within 10 daysof the entry of this Order. The Court notes, however, that the
corrections urged with regard to the EymsDefendants seeminglgquire more than
just mere service, as they go to the fundatal propriety of th parties named.

Plaintiffs are advised tproceed accordingly.

F. Improper Joinder

Defendants argue that “tid&2 Employer and Plan Bendants have different
and disparate plan provisions, employmeiicfices, and involvement with Plaintiffs,
and joining them together to litigate theisplutes en masse will needlessly disrupt this
Court’s docket . . ., finamally burden their health befies programs, and accomplish
little that cannot already be addressed inaed lawsuit before the Court.” (Omnibus
Mot. at 41). Plaintiffs counter by arguingathjoinder is proper since the lawsuit “rises
and falls on a common set of issues of batihand fact as to each plan: namely,
whether United’s indiscriminate denials ofPitiffs’ claims violated the full and fair
review requirements of ERISA.” . to Omnibus Mot. at 49).

As mentioned above, FedeRule of Civil Procedure 20(a) permits joinder if:
(1) the claims against eadefendant arise out of the same transaction or occurrence
or, as stated by the Ninth Circuit, the sdiseries of transactions or occurrences”; and
(2) “there are common questi® of law or fact.” Coughlin v. Rogersl30 F.3d 1348,
1350 (9th Cir. 1997) (citations otted); Fed. R. Civ. P. 20(a)However, even if these
requirements are met, the district courtsinevaluate whether allowing joinder would
“comport with the principles of fundamental fairness’ or would result in prejudice to
either side.”Visendi v. Bank of Am., N,&33 F.3d 863, 870 (9th Cir. 2013) (quoting
Coleman v. Quaker Oats C@32 F.3d 1271, 1296 (9thrCR000)) (internal quotation
marks omitted).
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“Instead of developing one generalizestt®r ascertaining whether a particular
factual situation constitutes a single transacbr occurrence for purposes of Rule 20,
the courts seem to have adopted a casealsg-approach.” 7 Charles Alan Wright,
Arthur R. Miller, et al, Federal Practice and Procedu&1653 (3d ed. rev. 2014)
(footnote omitted). “[Lhnguage in a number of decisiangygests that the courts are
inclined to find that claims arise out thfe same transaction occurrence when the
likelihood of overlapping procénd duplication in testimony indicates that separate
trials would result in delay, inconvenience, and added expense to the parties and to the
court.” 1d. (footnote omitted).

Similarly, as to the “common questi” requirement, “Rule 20(a) does not
require that every question of law or fatthe action be comam among the parties;
rather, the rule permits gg joinder whenever thewill be at least one common
guestion of law or fact.ld. (footnote omitted).

On the whole, “[t]he transaction amdmmon-question requirements prescribed
by Rule 20(a) are not rigid tests,” but rathere“flexible concepts used by the courts to
implement the purpose of Rule 20 and therefime to be read as broadly as possible
whenever doing so is likely faromote judicial economy.1d. (footnote omitted).

1. Multiple Defendants and Transactions

Defendants contend that “Plaintiffs’atins actually stem—not from the same
transaction or occurrence—but from thands of independent and unique out-of-
network benefit claims.” (Omnibus Mot. 48). More specifically, Defendants state
that “in order to resolve whether Unitedproperly denied a claim for benefits, the
Court must analyze and apply the governing benefit plan. With the current joinder of
parties, the Court will need to evaluatere than 400 separgians because each
contract contains different terms and exclusiongd’ 4t 48).
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While, strictly speaking, each claim érand attendant claims process does
implicate a different “transaction” of sertthe Court does nbelieve the FAC should
be read so narrowly. Ratheach discrete claim is part of the larger systematic
behavior alleged in the FAC. When viesvin this sense¢he Counts against each
defendant arise out of the same series of transactions or occurreeeSoughlin
130 F.3d at 1350 (“Plaintiffs do not allege thiatir claims ariseut of a systematic
pattern of events and, therefore, ariserfthe same transactian occurrence.”).

2. Common Questions of Law or Fact

Defendants contend that “[igssence, Plaintiffs allege that the Defendants have
(a) failed to pay benefit clais and (b) failed to followroper claims procedures. Yet
each claim for benefits is associated vathnique benefit plan with distinct terms and
exclusions, as well as a disparate processisigpry.” (Omnibus Mot. at 47 (footnote
omitted)). Plaintiffs, in turn, argue thap]fecisely because United gave false reasons
for denying Plaintiffs’ claims and failed provide the information required by the
ERISA regulations, the Court will not have to examine vastly different ‘processing
histories’ for each of the @ims at issue.” (Opp. to Omnibus Mot. at 49).

While the Court acknowledges that resaatof this case will involve specific
issues unique to individual claims or groups of claims, the fact remains that the
primary contentions here relate to whetbmited and the employers and plans that
used United in an administrative capacdrproperly denied claims and committed
systematic violations of ERISA. As such, thare certainly issues law or fact that
are common to all parties.

3. Interests of Fairness and Economy

Defendants argue that, under Federal Rule of Civil Procedure 21, the Court can
add or drop a party, and that the Galrould dismiss the non-United Defendants in
this case in order to avoid the “lotieal nightmare” presented by the numerous
differences in facts and legal issues agtite over 800 defendants initially named in
the FAC. (Omnibus Mot. at 50). Def@ants argue that dismissing these defendants
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will “serve the interests of fairness and gidl economy” that Rule 20 “is designed to
promote,” and would avoid the need g@veral “mini-trials involving different
evidence and testimony”ld. at 49-50 (quotin@n the Cheap, LLC v. Does 1-5011
280 F.R.D. 500, 503 (N.D. Cal. 2011))).

However, in light of the fact that tleéaim lines (and, consequently, the plan
terms) implicated will be #same regardless of whetloaly United or all of the
current Defendants are named, disnliss#he non-Unitedefendants does not
present quite the streamlining solution pasitethe Omnibus Motion for the benefits
Count. Moreover, as to an evaluatiorpotential prejudice, the Court cannot agree
that allowing joinder would preclude applica of defenses unique to each plaBed
Omnibus Reply at 49 (“[F]orcing a defgant to remain in the case, when it
would be and should be dismissed if sued separate actiors, contrary to the
interests of fairness and judicial economy). ig\svident in this Order, the Court is
taking into consideration specific plan prowiss that might require dismissal of Count
against individual Defendants, to the exterdisdefenses are apgdible at present.

The Court cannot say that joinder in th&se is so defective as to warrant
dismissal of the non-Unitedefendants at this time. The Court does not presently
decide whether bifurcation mighe proper at a later date.

G. Declaratory Relief (Count IX)

In a footnote, Defendants argue that U@blX fails to state a claim because a
declaratory judgment action does not statéaan where tkre is ‘an adequate remedy
at law.” Here, because Count IX is ‘duplic&iwf Plaintiffs’ claims in Count I, Count
IX cannot state an independent cause forftéli@mnibus Mot. at 6 n. 6 (citations
omitted)).

The Court notes the overlap between Couliatsd 1X, and rules that Count IX is
completely preempted by ERISA. To the extent it is preempted, the Count is converted
into an ERISA claim, and falisito the analysis above.
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At the hearing, Plaintiffs submitted on this point.

V. CONCLUSION

The Omnibus Motion witlespect to Count | IGRANTED with leave to
amend Successful amendment will require allegas that for each plan, the terms of
the plan: (1) provide coverage for each of the procedures at issue in this case; and (2)
dictate that these covered serviegsild be paid according to a specific
reimbursement rate (such as the reasoraidecustomary fees for services charged by
outpatient surgical centers), which must be specified. Plaintiffs should then allege that
Defendants failed to reimburse for thevered services provided by Plaintiffs
according to this reimbursement rate prodidethe plans. Given the allegations in
this case regarding absence of accegdato documents, the Court will permit these
allegations to be mad®fi information and belief.”

Similarly, the Omnibus Motion &@s Counts I, Ill, V, VI, and Vllis
GRANTED with leave to amend Plaintiffs’ profferedassignment does not confer
standing to bring these ERISA Counts, afttiough the Court is not convinced that
Plaintiffs could plead additional facts to alter this conclusion, they will be provided an
opportunity to do so.

The Omnibus Motion as to Count VIII GRANTED with leave to amend
Even if Plaintiffs allegedly suffered their ovinjuries, it is cleathat they are seeking
to recover derivatively on behalf of thaissignors in a way & contravenes the
holding ofAmalgamated Transthat such derivative UCL actions must be brought as
class actions.

Finally, the Omnibus Motion as to Count IXG&RANTED with leave to
amend This Count is completely preem@tby ERISA, and therefore will rise and
fall with the duplicated ERISA Counts.
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To the extent leave to amend is granted, the Court will issue a subsequent Order
(based upon the recommendations of the manti¢ghe statement they will file on April
10, 2015) setting a timeline for the filing @fSecond Amended Complaint (“SAC”).

IT IS SO ORDERED.
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