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Present: The Honorable DOLLY M. GEE, UNITED STATES DISTRICT JUDGE

KANE TIEN NOT REPORTED

Deputy Clerk Court Reporter
Attorneys Present for Plaintiff(s) Attorneys Present for Defendant(s)

None Present None Present

Proceedings: IN CHAMBERS—ORDERTO SHOW CAUSE WHY THIS ACTION
SHOULD NOT BE REMANDED FOR LACK OF SUBJECT MATTER
JURISDICTION

On February 26, 2014, Plaintiff Christifevalos filed a Complaint in Los Angeles
County Superior Court allegingarious state law causes oftian for products liability and
medical malpractice against Defendants WilliBiwbkin, M.D., Medtronic, Inc., and Medtronic
Sofamor Danek, USA, Inc. [Doc. # 1-1, at 283.] On April 11, 2014, Medtronic, Inc., and
Medtronic Sofamor Danek, USA, Inc. (“Medtrai) removed the action to this Court on the
basis of diversity jurisdiction under 28 U.S.C. § 133PRoc. # 1.]

l.
DISCUSSION

Under Section 1332(a), district courts haweginal jurisdiction of all civil actions
between citizens of different states “where thétenan controversy exceeds the sum or value of
$75,000, exclusive of interest and costs . . .Diversity jurisdiction under 28 U.S.C. § 1332
requires complete diversityevery plaintiff must be diwvse from every defendanSee Lincoln
Property Co. v. Roché&46 U.S. 81, 89, 126 S. Ct 606, 163Hd. 2d 415 (2005). The removal
statute—28 U.S.C. § 1441(a)—is stly construed against removakisdiction, and if there is
any doubt as to the right of removal in the firdtance, federal jurisdion must be rejected.
Geographic Expeditions, Inc. v. EE8f Lhotka ex rel. Lhotkéb99 F.3d 1102, 1106-07 (9th Cir.
2010) (citingGaus v. Miles, In¢.980 F.2d 564, 566 (9th Cir. 1992)f curian)). “The burden
of establishing federal subjentatter jurisdiction falls onhe party invoking removal.”"Marin
Gen. Hosp. v. Modesto & Empire Traction C681 F.3d 941, 944 (9th Cir. 2009) (citing
Toumajian v. Frailey135 F.3d 648, 652 (9th Cir. 1998)).

! Medtronic did not obtain Dobkin’s consent to removal, but it asserts that “[tjo the best of [its]
knowledge,” Dobkin hasot yet been served and Dobkin's consientinnecessary because he is fraudulently
misjoined and fraudulently joined. (Not. of Removal 1 4-6.)
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Here, Medtronic acknowledges that complete diversity is lacking on the face of the
Complaint because Avalos and Dobkin are citizein€alifornia. (Not. of Removal 1 12, 15.)
Nonetheless, Medtronic contends that the cotapderersity requirement is met because Dobkin
is (1) fraudulently misjoined and (Bpudulently joined in this action.

1. Medtronic’s Fraudulent Misjoind er Argument is Unpersuasive

Medtronic argues that thi€ourt has jurisdiction undethe “fraudulent misjoinder”
doctrine, relying on a line of authority begingiwith the Eleventh Circuit’s decision Trapscott
v. MS Dealer Service Corp77 F.3d 1353, 1359-60 (11th Cir. 1996@Qrogated on other
grounds Cohen v. Office Depot, Inc204 F.3d 1069 (11th Cir. 2000). (Not. of Removal 1 18-
24.) Tapscottinvolved two putative classes plaintiffs, each of which sued a different group of
defendants based on “wholljistinct” transactions. Tapscott 77 F.3d at 1360. Defendant
Lowe’s, the representative of odefendant class, removed theec&s federal court on the basis
of diversity jurisdiction,and the district court disregardect thitizenship of the second class of
defendants, asserted jurisdiction, and selared remanded the remainder of the actitth.at
1355, 1360. The Eleventh Circuit affirmed the riistcourt’s ordersholding that where a
plaintiffs attempt to defeat diversity by jong parties is “so egregus as to constitute
fraudulent joinder,” a court couldisregard the fraudulently joineparties in order to assert
diversity jurisdiction. Id. at 1360. The court noted that it “dinot hold that mere misjoinder is
fraudulent joinder.”Id.

The “fraudulent misjoinder” doctrine hasceived a “tepid” response outside the
Eleventh Circuit. See Early v. Northrup Grumman Cor@:13-CV-3130, 2013 WL 3872218, at
*2 (C.D. Cal. July 24, 2013). While the Fifthr@uit adopted the doctrine in a one-paragraph
opinion, see In re Benjamin Moore & Ca309 F.3d 296, 298 (5th Cir. 2002), the other circuit
courts to consider the doctrit@ve not formally adopted itSee, e.g.California Dump Truck
Owners Ass’n v. Cummins Engine Co., |4 Fed. App’x. 727, 729 (9th Cir. 2001) (“For
purposes of discussion we will assume, withdatiding, that this circuit would accept the
doctrines of fraudulent and egregious@er as applied to plaintiffs.”);afalier v. State Farm
Fire and Cas. C9.391 Fed. App’x. 732, 73@0th Cir. 2010)jn re Prempro Products Liability
Litigation, 591 F.3d 613 (8th Cir. 2010).

District courts in this circuit have tigized the “fraudulent nsjoinder” doctrine. See
Osborn v. Metro. Life Ins. Co341 F. Supp. 2d 1123, 1127-28 (E.D. Cal. 2004) (opining that
“the last thing the federal courts need is nn@cedural complexity” a®ciated with fraudulent
misjoinder doctrine, noting the doctrine raisearfacessary difficulties,” such as uncertainty as
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to whether the federal or stajoinder rules should applyne suggesting the state court was
competent to determine the issue of misjoindeégrly, 2013 WL 3872218, at *2 - *3 (noting
“the doctrine raises more questions than answers” because it is not clear when joinder is so
egregious or otherwise inappropriate to reqaipelication of doctrine, and concluding that the
doctrine “flips [the maxim that § 1441 should berrowly construedpn its head by making
cases removable that by 8 1441's plain tersh®uld not be, effectively increasing the
jurisdiction of federal courts lgend what the rules envision”Rerry v. Luy 1:13-CV-00729,
2013 WL 3354446, at *5 (E.D. Calluly 3, 2013) (noting aurt was “confounded” by the
“circular logic” of fraudulent misjoinder dodtre which “requires the Court first—in full
recognition of the lack adliversity jurisdiction—sevepart of the case arwhly thenfind it has
jurisdiction” while “the authority to sever misjoined claims or defendants under Rule 20
presumeshe Court has jurisdiction to d¢emphasis in original)).

It appears that two district courts in thigcuit have used faudulent misjoinder” to
exercise diversity jurisdictiorsee Sutton v. DavoR51 F.R.D. 500, 503-05 (E.D. Cal. 2008);
Greene v. Wyeft844 F. Supp.2d 674, 684-85 (D. Nev. 2004)lany other courts in this circuit
have declined to decide whethie doctrine igjood law, finding that itvould not control their
respective casesSee, e.g.Ramirez v. Our Lady of Lourdes Hosp. at Paszd3-CV-01108,
2013 WL 5373213, at *3 - *4 (W.D. Wash. Sept. 25, 20T3puette v. Bristol-Myers Squibb
Co, C-12-1814, 2012 WL 3283858, at *6 - *7 (N.D. Cal. Aug. 10, 20%2)man v. Pfizer, Inc.
11-CV-1400, 2011 WL 6655354, at *12 - *13 (D. Or. Dec. 16, 2011).

Medtronic identifies no precedent binding onstiCourt to support its contention that
“fraudulent misjoinder” doctrine gies here. The Ninth Circulias not formally adopted the
doctrine, and under Ninth Circuit precedent, 2&.0Q. § 1441 is to be strictly construed and
“[flederal jurisdiction must be refted if there is any doubt astte right of removal in the first
instance.” Gaus 980 F.2d at 566. Moreover, Medtroiias not demonstrated that Dobkin was
joined in order to defeat diversity jurisdiction in this action. In sum, Medtronic has not met its
burden with respect to itssudulent misjoinder argument.

2. Medtronic’s Fraudulent Joinder Argument is Unpersuasive

The Ninth Circuit has recogred an exception tthe complete diveity requirement in
the doctrine of fradulent joinder. Morris v. Princess Cruises, Inc236 F.3d 1061, 1067 (9th
Cir. 2001). “Joinder of a nonxBrse defendant is deemedddulent, and the defendant’s
presence in the lawsuit is ignoréat purposes of determining digdty, ‘if the plaintiff fails to

2 One of the courts used a standard lower than the egregiousness standard articlimpsdoitt. See
Greene 344 F. Supp.2d at 685.
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state a cause of action against a resident defenend the failure isbvious according to the
settled rules of the state.’ld. (quotingMcCabe v. Gen. Foods Cor@11 F.2d 1336, 1339 (9th
Cir. 1987)). “[T]he defendant is entitled to present the facts showiagjoinder to be

fraudulent.” Id. (internal quotation omitted).

Medtronic contends that Dr. Dobkin isatrdulently joined because Avalos’ claims
against him are barred by the “one-year statutarafations for healthcare providers.” (Not. of
Removal, at 7 (citing Cal. Civ. Proc. Code 340.5)). As an initial matter, Medtronic
misrepresents Section 340.5, whprovides in relevant part:

In an action for injury or death against a health care provider based upon such
person’s alleged professional negligentlee time for the commencement of
action shall be three years after the date of inprrpne year after the plaintiff
discovers, or through the use of reasoealligence should have discovered, the
injury, whichever occurs first.

Cal. Civ. Proc. Code § 340.5 (emphasis added).

The gravamen of Avalos’ allegations agaibst Dobkin is that the doctor’s off-label use
of Medtronic’s medical products during tworgaries performed on June 8, 2012 and June 20,
2012 caused abnormal ectopic bone growth aheraterious injuries in Avalos.SéeCompl. 11
298-303.) Medtronic does not contkthat Avalos failed to commee this action within three
years of the date of injury, nor could it. #ws filed the suit on February 26, 2014—Iess than
two years after the surgeries at issue. RaMedtronic argues that because Avalos experienced
inflammatory reactions after heurgeries, she was “on notice fuér claims against Dr. Dobkin
in the summer of 2012. . . .” (Not. of Rembw 8.) Based on thdisjunctive language of
Section 340.5, the limitation periodathoccurs first is applicable.

Medtronic has not demonstratédat the one year from g of discovery limitation
period applies in this case. The California courtsrpret “injury” as that term is used in Section
340.5 to mean “both a person’s physical condiaod its negligent cause.’Artal v. Allen 111
Cal. App. 4th 273, 279-80, 3 Cal. Rptr. 3d 458 (20@&krnal quotations omitted) (emphasis in
original). “[F]orthe one-year limitations peridd be triggered, in addun to being aware of her
harm, the patient must be awaof its negligent cause.ld. at 280 (discussinglills v. Aronsohn
152 Cal. App. 3d 753, 199 Cal. Rptr. 816 (1984)). h&ter a plaintiff has exercised reasonable
diligence necessarily depends on the facts of the individual céde.Here, Medtronic has not
demonstrated that Avalos discosd or through the exercise i@asonable diligence should have
discovered thabobkin’s alleged wrongdoingausedhe inflammatory reactions she experienced
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after her surgery. Indeed, Avalos alleges it did not know and calihot have known by the
exercise of reasonable diligence that Dobkwffslabel use of Medtronic’s product caused her
injuries until May 15, 2013—the date on whicheshlleges that that “her medical records
indicate[d] that she developed heterotopic bommédion . . . secondary to Infuse®.” (Compl.
11 302-303.) Thus, Medtronic has not met its butdedemonstrate that Avalos has “fail[ed] to
state a cause of agti against [Dobkin], anthe failure is obviousccording to the settled rules
of the state.”Morris, 236 F.3d at 1067 (emphasis added).

Il.
CONCLUSION

In light of the foregoing, Medtronic is here@RDERED TO SHOW CAUSE by no
later than10 daysfrom the date of this Order why this action should not be remanded to Los
Angeles County Superior Court. Avalos yriile a response, if any, by no later thhb days
after service of Medtronic’s rpense. Medtronic’s motions tosuiniss and to strike [Doc. ## 15,
18], shall be held in abeyancengéng the Court’'s determination wfhether it has subject matter
jurisdiction ove this action.

IT IS SO ORDERED.
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