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United States District Court
Central District of California

RAUL LEOS, individually and on behalf Case No. 2:14-cv-02864-ODW(AGRX)
of all others similarly situated,
Plaintiff, ORDER DENYING MOTION TO
V. REMAND [19]
FEDERAL EXPRESS CORPORATION;
and DOES 1 through 25, inclusive,
Defendants.

. INTRODUCTION

This action was removed from the LAsigeles County Sup®r Court based
on diversity jurisdiction under th€lass Action Fairness Act (“CAFA") 28 U.S.C.
§ 1332(d). Plaintiff Raul Leos movesetiCourt to remand based on the amoun
controversy. (ECF No. 19.) Leos is anfeer employee of Defendant Federal Expr
Corporation (“FedEx”). Les is suing FedEx for viations of Los Angeles an
California wage-and-hour laws dhalf of himself and a pative class of current an
former employees. In the Motion, Leos disputes only CAFA’s $5 million amoun
controversy requiremenand alternatively requests agtof proceedings pending th

outcome inDart Cherokee Basin Operating Co. v. Oweh34 S. Ct. 1788 (2014).

The Court finds that FedEx has met its ewitlary burden in establishing that tf
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amount in controversy exceeds $5 million and accordiDgi}I ES Leos’s Motion to
Remand. (ECF No. 19.) Further, because tBourt finds that FedEx has providy
evidence sufficient to establish amount @ontroversy, it declines to stay th
proceedings.
II. FACTUAL BACKGROUND

On February 6, 2014, Leos filed tletass-action Complaint in Los Angelg
County Superior Court, flowed by the First Amende Complaint on March 12
2014. Leos alleges that Fedtailed to pay him and otheutative class members tf
appropriate wages undéhe applicable Los Angelesrdinance and to timely pa
wages due upon discharge or resignation, dsasdailure to furnish accurate wag
and-hour statements. (ECF No. 1, Ex. B (F\) Leos raises only state-law claim
Leos defines the putative class members as,

[Leos] and all similarly situatechdividuals who work or have worked

for Defendant in California at the Los Angeles World Airports

(“LAWA”) as a Material Handler, or any similar positions whose duties

include the handling, sorting, andatting of cargo and baggage, at any

time during the four years precadi the filing of the action and

continuing while the action is pendingho were denied the benefits and

protections required under the Livifage Ordinance set forth in the

Los Angeles Administrative Code, and various provisions of the

California Labor Code and other stasitand regulations applicable to

California employees.
(FACT 1)

FedEx removed this action on April 12014, on the basis of diversit
jurisdiction under CAFA. (ECF No. 1. Nbtice of Removal’).) On May 19, 2014
Leos filed the present Motion to Remamtleging that FedEx Removal was base

! After carefully considering theapers filed in support of and apposition to the Motion, the Coul
deems the matter appropriate fl@cision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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on speculation and self-serving assumptio(SSCF No. 19.) FedEx timely opposed.

(ECF No. 24 (“Opp’n”).) FEEXx supports its Opposition with declarations from Jq
T. Lopinsky, a FedEx PaylofAdvisor; Todd J Fuglsetha FedEx Human Resourct
Advisor; Venytra C. Hard, a FedEx Human Resources Business Analyst in
Human Resources Department; and D&Werley, a Senior Manager in the Ldg
Angeles Regional HUB. las’s Motion is now before the Court for decision.
[I1. LEGAL STANDARD

Federal courts are courts of lindtejurisdiction, haing subject-matter
jurisdiction only over matters authmed by the Constitution and Congres®e, e.g.
Kokkonen v. Guardian Life Ins. Co. of A1l U.S. 375, 377 (1994 suit filed in
state court may be removed federal court if the fderal court wuld have had
original jurisdiction over the suit. 28 UG § 1441(a). A removed action must
remanded to state court if the federaludt lacks subject-matter jurisdiction. 2
U.S.C. § 1447(c).

Subject-matter jurisdiction exists in civil cases involving a federal questiq
diversity of citizenship. 28 U.S.C. 88 1331332. Under CAFAfederal district
courts have original jurisdiction to aedér a class action if the proposed class
(1) more than 100 members, (2) the pardee minimally diverse, and (3) the amol
in controversy in the aggregate exceeds ghm or value of $5 million. 28 U.S.(
§ 1332(d)(2), (d)(5)(B); see alstandard Fire InsCo. v. Knowles133 S. Ct. 1345
1348-49 (2013). In removal cases, the aeimg party bears the burden of provif
subject-matter jurisdictionunder CAFA by a preponderance of the evider
Rodriguez v. AT&Mobility Servs. LLC728 F.3d 975, 977 (9th Cir. 2013).

V. DISCUSSION

Neither party disputes the first twequirements of CAFA jurisdiction—th
purported class has more than 100 memiserd there is minimal diversity. TH
parties only dispute whether dtex has met its burden on removal of establishing

the amount in controversy exceeds $5 milliddpecifically, Leos alleges that FedE
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has not provided sufficient evidence in supmdrthe amount in controversy, and th
FedEx erred when using the 100-percentatioh rule in its calulation of the amoun
in controversy.

A. Sufficiency of Evidence for CAFA Amount-In-Controver sy

Leos moves to remand the case ondhaunds that FedEx has not provid
sufficient evidence to establish that the amanrtontroversy exceeds $5 million.

determining the amount in controversy fabgect-matter jurisdiction, federal distri¢

courts look to the complaintSinger v. State Farm Mut. Auto. Ins. @46 F.3d 373,
376 (9th Cir. 1997) (citindAllen v. R & H Oil & Gas Cq.63 F.3d 1326 (5th
Cir.1995)). If the amount in controversy is ratially apparent in the complaint, th
Court may consider the removal petitiomdaany “summary-judgment-type eviden
relevant to the amount in controversytiagé time of removal,” similar to a revie\
under Federal Rule dfivil Procedure 56.1d.; accord Korn v. Polo Ralph Laurer
Corp, 536 F. Supp. 2d 1199, 1205 (E.D.1.Ca008). Summary-judgment-typ
evidence includes “materials in the record, including . . . affidavits

declarations[.]” Fed. R. Civ. P. 56(c)(1further, the removing party is not requir

to provide extensive businesscords in order to establithe amount in controversy.

Muniz v. Pilot Travel Ctrs. LLQlo. CIV.S-07-0325 FCB HE, 2007 WL 1302504, a
*5 (C.D. Cal. May 1, 2007).

Leos makes seven claims for violatioofs California andLos Angeles wage:
and-hour laws. Leos does not specifg taimount in controversy in the Amend
Complaint. See generallfrFAC) Because the amountaontroversy is not specifiec
FedEx has the burden of establishing bpreponderance of the evidence that
amount in controversy exceeds $5 millioRodriguez 728 F.3d at 977. Leos argus
that FedEx has not met its burden in thduas failed to provide actual evidence of 1
amount in controversy and instead hasied on speculation and self-servir

assumptions. In the Notice of RemovaldE® initially asserted that the amount |i

controversy for Leos’s first and second caudesction and applicable attorney fees
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$6.5 million. (Not. of Removal { 25.)FedEx has since adjusted the figure
$7,035,783.96, which includes figures for L'sahird and fourth causes of action
well. (Opp’'n 11-12))

Leos contends that the figures asseligd-edEx in the Notice of Removal a
speculative and based on self-serving assiomg rather than on evidence. T

to
AS

re

Notice of Removal used a calculation methlodt assumes a 40-hour work week for

52 weeks per year with no absences. ot(Nof Removal 7 n.3.) Further, th
assumptions used in the Notice of nkeval are not based on any supporti
declaration. $ee generally idl. Further, the class is assumed to be 100 mem
which is used “for purposes of calculatiomd.(at 7 n.4.), and agaiwas not supporte(
by any declaration of any FedEx emplogeenpetent to make such statement.

However, the Court is permitted to loak “summary-judgment-type evidencs
in determining amount in controvgror purposes of removal under CAFBinger v.
State Farm Mut. Auto. Ins. Cd16 F.3d 373, 376 {8 Cir. 1997) (citingAllen v. R &
H Oil & Gas Co, 63 F.3d 1326 (5th Cir.1995))na therefore may look to FedEx
Opposition for such evidence. FedEx po®s a much more comprehensive analy
in establishing the amount in controvwerns the Opposition, and accordingly, tf
Court finds that FedEx has met its burd#nestablishing by preponderance of t
evidence that the amount in controversy exceeds $5 million.

In his Reply to FedEx’s Opposition, Lea®ntends that the Declarations
Todd J. Fuglseth, Venytr&. Harris, Dane Worley, and John T. Lopinsky g
inconsistent and again are based on self-serving assumptions. (Reply 1-4.)

First, Leos argues that the numberpoftative class members ascertained
Harris is inconsistent with the number mitative class membersed by Lopinsky.
(Reply 2.) Harris declares that “2086 @oyees held the position of Handler (DQ

and Non-DOT), Freight Handler or Maitd Handler” from January 19, 2010, unti

February 7, 2014. (&tris Decl. § 4.) In calculatinthe average hourly rate of th
putative class members, Lopinsky usedist ‘©0f 2052 current and former employe
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of FedEx” that he understood made up theative class. (Lopinsky Decl. § 4

Additionally, Leos argues that Fuglsetts@lused a purporteltst of putative class

members to determine how malngd opted out of healthcareut did not indicate the

source or number of total putative s$amembers he use@Reply 2-3.)

Although the Court recognizes that theme inconsistencieis the number of
putative class members used in tlalculations by FedEx employees, t
inconsistencies are not fatal. The difflece in putative class members is
employees, which the Court does not sesigsificant. In calculating the amount
controversy, FedEx usedetmumber of employees who had declined healthcare—
employees—rather than either 2086 or 2032.roughly ten percent of the putatiy
class, 205 employees is a significantly Barasubset than the putative class af
whole. Fuglseth determined that 205 empksy out of either 2086 (9.8 percent)
2052 (10 percent) had declined healthcand, the Court does not find this different
significant.

Leos would like the Court to find thall af the numbers are unreliable, but tl
Declarations of Fuglseth, Harris, and Liogky are declarationsf a Human Resource
Analyst, a Human Resources Business Analgst a Payroll Advisor, respectively
All of the declarants have personal knowledfjéhe facts in their declarations, and
of the declarants have routine familiarity with retrieving and analyzing the dg
their declarations. The Court findsthdeclarations persuasive.

Next, Leos attacks Los Angeles RegioH&IB Senior Manager Dane Worley?
declaration that “he oversees ‘a work graup. made up of handlers™ as vagu

> The Los Angeles Living Wage Ordinance requiemloyees to be paid according to whether tl
have opted into our out of healtire programs provided by the employ€ity of L.A., Current and
Prior Living Wage Rates for Airport Employees (2013\ailalble at http://www.lawa.org/
uploadedFiles/LAWA/pdf/Current_and_Prior_Lmg_Wage Rates 2013.pdf. Because Leos o
out of healthcare, FedEx usecthubset of those whapted out of healthcare in calculating tk
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amount in controversy in order to provide aofiservative, good faith calculation of damagegs.”

(Opp’'n 9.) At 205 employees, this subseteets the $5 million amount-in-controvers
requirement—so the class as a whole would cert@rteed the requiremewntith more than 2000
members.
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because Worley does not indicate the sizéhe group, nor does he indicate whetf
all class members worked the average20fhours per week. Leos’ argument
without merit. Worley’s declaration actuakyates the he is a “Senior Manager ove

work group at the Los Andgss Regional HUB primarily ndee up of handlers, and [he

Is] familiar with their scheduled work haut (Worley Decl. § 2.) The Court reac

er
is
) a

IS

this statement to mean that Worley mems handlers in the Los Angeles Regignal

HUB and some other workers, which wduhecessarily include handlers who 4
putative class members. This is not attaraof FedEx being vague, but of Leos
misguided logic. Further, Worley also indicates that the handlers in his group
the entire group—work an avage of 20 hours per week. (Worley Decl. {1 3.) ]
Court finds that Worley’s declarationssifficiently specific and informative.

Lastly, Leos argues that Harris and Worley do not support their us
“handlers” (Worley Decl. {1 2-3.), antHandler (DOT and Non-DOT), Freigh
Handler and Material Handler” (Harris Decl49), with any evidence or proof that th
employees are members of thegmnted class. However, be indicates that the clas
Is comprised by “[a]ll individuals employday, or formerly employed by, Defenda
at the Los Angeles World Airports in theat of California as a Material Handler (
any similar positions whose duties inclutie handling, sortingand loading of cargo
and baggagg. . . .” (FAC 1 24 (emphasis adtje Because the Amended Compla
explicitly mentions MateriaHandlers, it is clear that Material Handlers are puta
class members. Additionallpecause the Amended Complaint refers to any o
employees whose tasks include “handlingtisg, and loading of cargo and baggag
the Court can confidently infer that “hardt” handle and that “Freight Handler
handle things like cargo. The Court is goite as mystified by the inclusion of oth
employees that meet the requirementd @os’s own Amendedomplaint as Leos
himself seems to be.

Additionally, the Court finds that [E&x bases its Opposition on sufficie
evidence to support the conclusion that & batablished the amount in controversy
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a preponderance of the evidence. The nurobéours worked per week is based
consultation with Worley, who is Senibtanager of the Los Ageles Regional HUB
The average pay rate of $14.13 per hwaas determined by dpinsky, who is a
Payroll Advisor and was higher by $0.4@ththe amount paid to Leos himself—
figure which would seem to defeat the argutrtbat the average pay rate used is s
serving. Further, as digssed above, the number of eoydes used in calculation
includes only members of thmutative class who opted out of healthcare, and is ¢

tenth that of the putative class membei&his figure is based on consultation with

Fuglseth, who is a Human Resourceslvikor working in FedEx's Benefit
Department. Accordingly, the Court findhat the evidence provided in the Respo
Is based on sufficient factual data angsuted by declarations of employees w
personal knowledge.

B. 100-Percent Violation Rule

In determining the amount in controwerdhe Court “must assume that tl
allegations of the complaint are true athét a jury will return a verdict for thg
plaintiff on all claims mée in this complaint.”"Roth v. Comerica Bank'99 F. Supp.
2d 1107, 1117 (C.D. Cal. 2010)tations omitted) (quotingtenneth Rothschild Trus
v. Morgan Stanley Dean Wittet99 F. Supp. 2d 993, 10QC.D. Cal. 2002)). With

respect to statutory penalties, a plaintify not “avoid satisfaction of the amount|i

controversy by arguing that the class pléistimay be awarded less than the statut
maximum.” Korn, 536 F. Supp. 2d at206 n.4. Similarly, ourts have assumed
100-percent violation ta where the complaint does radege facts specific enough {
Express Lines, Inc.730 F. Supp. 2d 1141180 (C.D. Cal. 2010) (quotiniluniz,
2007 WL 1302504, at *4).

However, parties may not rely on thesamption that the 100-percent violati
rule applies without supporting the assumption with evider@garibay v. Archstong
Cmtys. LLC 539 Fed. App’x 763 (9tkeir. 2013). Additionallycourts have “rejectec

narrow the scope of the putative class or the damages sou@ai¢man v. Estes
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the unsupported use of 100fwaximum violation rates.” See Emmons v. Que
Diagnostics Clinical Labs, IncNo. 1:13—cv-0474 AWI-BM, 2014 WL 584393, af
*5 (E.D. Cal. Feb. 12, 2014) (citing/eston v. Helmerich & Payne Int'| Drilling Co

No. 1:13—cv-01092-LJO-JLT, 2013 WL 52782&t *5-6 (E.D. Cal. Sept. 16,

2013).

In contrast, courts have allowed th&esamption of a 100-percent violation rgte

where the plaintiff alleges in the complathat each member dhe class has been

harmed. Coleman 730 F. Supp. 2d at 1149. Similartgurts have determined that
calculating amount in controversy, the age wage of the class members is
appropriate rubric for ssessing wages as well anakies based owage-and-hour
violations. Id. at 1150 (quotingHelm v. Alderwoods Grp., IncNo. C 08-01184 Sl
2008 WL 2002511, at *4 n.]N(D. Cal. May 7, 2008)).

Leos’s third claim in the Amended Cotamt is for violation of California

Labor Code section 226. Leos claims thalass Members are entitled to all availab

statutory penalties . . . provided in Calid@ Labor Code section 226(e).” (FAC
52.) California Labor Code section 226(e) provides that provision of inade

an

e

1
puat

wage-and-hour statements entitles each afteemployee to up to a $4000 statutory

maximum penalty. Leos ges the Court to applgaribay, in which the Ninth Circuit

remanded a case because the evidence gumgpthe amount in controversy in the

Notice of Removal was lsad on assumptions.
In Garibay, the removing party attempted base removal on the assumpti
that every putative class member wouldebpétled to recover damages for inadequ

wage-and-hour statements for every sngly period but dichot support these

assumptions with specific facts. ThenlMi Circuit found the removing party cou
not calculate the amount in controversy bging the 100-percent violation rul
because the removing partychaot provided any evidee that each putative clas
member had been so harmed, and that assumptions were inadequate to suppol
of the 100-percent violation rule.
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But here, the gravamen of Leos’s claimsthat FedEx willfully deprived itg
employees of adequate wagender Los Angeles’s Living Wage Ordinance (“LWO
In Garibay, the employer may have providedaaturate wage-and-hour statemer
but the court concluded that it was necassarily the case that each and every
statement was inadequate. In contrast, ladlegies that FedEx didot “[pay] in full
for all hours worked, including overtime, ang other things. [FedEx] applied th
illegal wage deviceiniformly to all Class Members . . All who were subject to thi
unlawful compensation scheme suffered damageéaC 1 27 (emphasis added).)

Leos goes further, alleging that allass members were not provided w
adequate wage-and-hour statementsctsithe amount paid by [FedEx] did n

correspond to the amounts required bylikeO.” (FAC § 28.) Where all members
were damaged due to inadequate corspton, and therefore all were give

inadequate wage-and-hour statements, it Wadlohat all are subject to calculation
assessing statutory penalties under Califocaiaor Code section 226(e). The Cour
analysis is consistent witGaribay, in that the removing party iGaribay relied on

the assumption of a 100-percemblation rate to calculatstatutory damages, wher

here, FedEx has relied on the specific amglicit allegation in the Complaint tha
each and every class member receivedagadte wage-and-hour statements. As
Court inRothexplained, the court “must assumattthe allegations of the complai
are true and that a jury will return a verdiat the plaintiff on allclaims made in this
complaint.” 799 F. Supp. 2d at 1117 (quotidgnneth Rothschild Trust199

F.Supp.2d at 1001).

The same line of analysis applies fine alleged statutory penalties und
California Labor Code sections 201-03.the Amended ComplainLeos alleges tha
FedEx “failed to pay accrdewages and other compensatdue immediately to eac
Class Member who was terminated and faiteday accrued wages within 72 hours
each Class Member who ended his ordmaployment.” (FAC § 54.) Leos may n
allege that all class memisewho were terminated @nded their employment ar
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harmed and then claim foul when FedExsusll such class members in assess
statutory damages. FedEx ascertained the number of employees who h
employment during the applicable timeli® 729 employees. (Opp’n 12; Harris De

1 4.) FedEx then used this numbeas$sess statutory damagender California Labof

Code section 203 by multiplyg the number of employegsrminated by the averag
wage rate, the average hours per day ovedé88G—as the section provides. Fed
used an appropriate method of discerniing number of emplaes terminated, an
according to the Amended ComplaineathClass Member who was terminated an
. . eachClass Member who ended his or leenployment” was affected by FedEX
alleged misdeeds. The Court finds tik&dEX’'s calculationsvere not based ot
assumptions like the ones (aribay, rather they were based on concrete numi
provided by a Human Resources Analyst andLeos’s own specific allegation th
all class members were so affected.
V. CONCLUSION

The Court finds that FedEx has edigltied by a preponderance of the evidef
that the amount in controversy exceedsn$ibion. The Court therefore has CAF|
class-action jurisdiction ovd.eos’s action and thuSENIES his Motion to Remand
(ECF No. 19.) Further, becsal the Court finds that BEx has met its evidentiar
burden, it declines to stay the proceedings pending the outcomarbiCherokee
Basin Operating Co. v. Owenk34 S. Ct. 1788 (2014).

IT ISSO ORDERED.

June 10, 2014

p # i
Y 207
OTISD. WRIGHT, I
UNITED STATESDISTRICT JUDGE
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