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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL
Case No. 2:14-cv-02936-CAS-ASx Date May 8, 2014

Title ROYALTY AMBULANCE SERVICES, INC. V. DEPARTMENT OF
HEALTH AND HUMAN SERVICES, ET AL.

Present: The Honorable CHRISTINA A. SNYDER

CATHERINE JEANG Not Present N/A
Deputy Clerk Court Reporter / Recorder Tape No.

Attorneys Present for Plaintiff: Attorneys Present for Defendant
n/a n/a

Proceedings: (InChambers:) PLAINTIFF'S EX PARTE APPLICATION FOR
A TEMPORARY RESTRAINING ORDER
(Dkt. #9, filed April 25, 2014)

(In Chambers:) ORDER PLAINTIFF’S RESPONSE TO ORDER
TO SHOW CAUSE WHY THIS ACTION SHOULD NOT BE
DISMISSED FOR LACK OF SUBJECT MATTER
JURISDICTION (Dkt. #22, filed May 6, 2014)

l. INTRODUCTION

Plaintiff Royalty Ambulance Services, Inc. filed this action on April 16, 2014,
against defendants Department of Heattti Bluman Services (the “Department”), the
Secretary of Health and Human Servicée (tSecretary”), the Centers for Medicare &
Medicaid Services (“CMS”), the Chief Opéireg Officer of the Centers for Medicare &
Medicaid Services, and Noridian Healthc&autions (“Noridian”). Dkt. #1. The
complaint seeks declaratory and injunctive relief. 1d.

Plaintiff filed an ex parte applicationrfa temporary restraining order on April 25,
2014. Dkt. #9. No opposition has been filed. By order dated April 29, 2014, the Court
reserved ruling on plaintiff’'s application fartemporary restraing order, and ordered
plaintiff to show cause why this action should not be dismissed for lack of subject matter
jurisdiction. Dkt. #11. Plaintiff respondéd the order to show cause on May 6, 2014.

Dkt. #22. After considering the parties’ arguments, the Court finds and concludes as
follows.
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[I.  PLAINTIFF'S RESPONSE TO THE ORDER TO SHOW CAUSE

The original complaint in this actiotieged that this Court has subject matter
jurisdiction over this action pursuant to 5 U.S.C. § 702, which is a provision of the
Administrative Procedure Act (“APA”). In therder to show cause, the Court stated that
the APA does “not provide an independemigdictional grant.” Charles A. Wright &
Arthur R. Miller, 14_Fed. Practice & Procedudairis. 8 3655 (3d ed.): see af3alifano
v. Sanders430 U.S. 99, 105-06 (1977). Thus, the complaint did not sufficiently allege
subject matter jurisdiction because it did appear “on the face of the plaintiff's
properly pleaded complaint.”_Caterpillar Inc. v. WilliamM82 U.S. 386, 392 (1987).
Plaintiff appends a proposed amended complaint to its response to the order to show
cause, which asserts that 28 U.S.C. § 1331 is the basis for this Court’s subject matter
jurisdiction over this action. The proposmtiended complaint appears to correct the
deficiency identified by the Court in its order to show cause. Reee v. Catholic Soc.
Servs., InG.509 U.S. 43, 56 (1993) (quoting Califa#30 U.S. at 105) (explaining that
28 U.S.C. § 1331, and not the APA, “confeggjsdiction on federal courts to review
agency action”). Plaintiff requests leave to file this proposed amended complaint. That
request is hereby GRANTED.

[ll.  PLAINTIFF'S APPLICATION FOR A TEMPORARY RESTRAINING
ORDER

A. Background

In brief, plaintiff asserts that it is ambulance service company that is permitted
to operate in Los Angeleso@nty and Orange County, andsh@ontracts for services with
multiple hospitals in those counties. Sarkisyan Decl. § 3. Plaintiff further asserts that it
has been enrolled in Medicare Part Baggovider of ambulance services since on or
about May 1, 2009. Idj 4. Plaintiff avers that all bills for services that it provided under
Medicare were reviewed and approveddS through its billing contractor. |4.5.
Noridian served as that billing contractor beginning in October 2013. Id.

Plaintiff states that it operated continuously as a provider of ambulance services to
Medicare patients from May 2009 to February 2014 .9 16. Plaintiff asserts that, during
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this period, services provided to patiectsered by Medicare “made up over 90% of [its]
total billing.” 1d.

Plaintiff states that it received a letter from Noridian on March 6, 2014, stating that
its “Medicare privileges [were] beimgvoked effective January 17, 2014.” , I8x. 2.
The March 6, 2014 letter states that pldiistiprivileges are being revoked pursuant to 42
C.F.R. 424.535(a)(1) based on informatioat thlaintiff conducted business in these
counties without the “proper ambulance permits.”, k. 2. According to the letter, the
determination that plaintiff was opeirsg without proper permits was based on
information received from the San Bernardino and Riverside County EMS agencies, as
well as Noridian’s review of plaintiff's claims data. I&laintiff contends that a review
of its own records shows that “all servigesvided originated in either Los Angeles or
Orange [Clounties.”_Idf 10. Additionally, plaintiff states that “neither county has
provided any documentation of a servicekpup by [plainitff] which occurred within
either Riverside County or San Bernardino County.”fId2. Rather, San Bernardino
County has stated that it was informed via an anonymous letter that plaintiff performed
an unauthorized pick-up within its boundaries. Riverside County has stated that it
was led to believe that plaintiff performeadauthorized services based on “information
that was received from [CMS].”_IdEX. 6.

Plaintiff states that it appealed the reabon of its Medicare billing privileges, but
no decision has yet been receiveldl.  14. Plaintiff avers that it continues to provide
services to patients covered by Medicare geoto maintain its relationships with its
clients, but has been unable to bill andedilpayment for these services due to the
revocation of its billing privileges. 1d} 17. Plaintiff states that, since March 6, 2014, it
has provided services valued at $140,@0patients covered by Medicare. Id.

According to plaintiff, it has continued to provide these services in order to “maintain its
business relationship with its clients.” I€laintiff asserts that, if its enrollment in
Medicare Part B is not restored, it will ficed to cease operations altogether, it will

lose its clients, and its re@tion will be damaged. 14 18.

! Plaintiff does not provide any furthefammation or documentation regarding this

appeal.
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B. Legal Standard

The standards for issuing a temporary restraining order and a preliminary
injunction are “substantially identical.”_Stuhlbarg Int'l Sales Co. v. John D. Brushy &
Co., 240 F.3d 832, 839 & fn.7 (9th Cir. 2001). A preliminary injunction is an
“extraordinary remedy.” Winter. Natural Res. Def. Council, In&655 U.S. 7, 129 S. Ct.
365, 375 (2008). The Ninth Circuit summarizad Supreme Court’s recent clarification
of the standard for granting preliminary injunctions in Wirgsrfollows: “[a] plaintiff
seeking a preliminary injunction must establibat he is likely to succeed on the merits,
that he is likely to suffer irreparable harmtime absence of preliminary relief, that the
balance of equities tips in his favor, and that an injunction is in the public interest.” Am.
Trucking Ass’n, Inc. v. City of Los Angele559 F.3d 1046, 1052 (9th Cir. 2009); see
alsoCal Pharms. Ass’n v. Maxwell-Jo|l$%63 F.3d 847, 849 (9th Cir. 2009).

Alternatively, “serious questions going toetimerits’ and a hardship balance that tips
sharply towards the plaintiff can support issuance of an injunction, so long as the plaintiff
also shows a likelihood of irreparable injury and that the injunction is in the public
interest.” _Alliance for the Wild Rockies v. Cottrefi22 F.3d 1045, 1053 (9th Cir. 2010).

A “serious question” is one on which thewant “has a fair chance of success on the
merits.” Sierra On-Line, Inc. v. Phoenix Software, I7&9 F.2d 1415, 1421 (9th Cir.

1984).

C. Discussion

Plaintiff requests that this Court issa¢emporary restraining order compelling
defendants to reinstate plaintiff's enrollmi@m Medicare Part B, and to have that
reinstatement be retroactively effectivecidanuary 17, 2014. App. TRO at 8-9.

Plaintiff further requests that the Couestrain defendants from revoking plaintiff's
status as a Medicare Part B service provider. Hidally, plaintiff requests that the Court
order defendants to pay all unpaid bills thktintiff has submitted for services from
February 28, 2014, to the present. Rlaintiff seeks this relief on the grounds that
defendants’ revocation of its status asaathorized service provider under Medicare Part
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B was done arbitrarily. For the reasons set forth below, the Court finds that plaintiff has
not set forth good cause for the issuance of a temporary restraining order.

1. Irreparable Harm

Plaintiff argues that it will suffer irreparabharm if a temporary restraining order
does not issue because an imminent dangstsekat plaintiff will have to close its
business. Plaintiff filed this action on Apl6, 2014, approximately six weeks after its
Medicare billing privileges were revokeddditionally, it did not file the present
application for a temporary restraining ordetil April 25, 2014, almost ten days later.
This delay “suggest[s] that a lack of urgency exists,” and therefore negates plaintiff's
assertion of irreparable harm. Efansen Beverage Co. Vital Pharmaceutical, Inc.
2008 WL 5427601, at *6 (S.D. Cal. Dec. 30, 2008elays in requesting an injunction,
whether for months or years, tend to negatéaim of irreparable harm.”). Accordingly,
the Court finds that plaintiff has not made tlequisite showing of irreparable harm that
would justify the issuance of a temporary restraining order.J&ees v. HSBC (USA)
844 F. Supp. 2d 1099, 1100 (S. D. Cal. 2012) (“The underlying purpose of a TRO is to
preserve the status quo and prevent irreparable harm before a preliminary injunction
hearing may be held.”).

2. Balance of the Equities

The Court also finds that, at this stathes balance of the equities favors defendants
because the relief sought by plaintiff does not aim to preserve the status quchatkee
v. United States Dist. Court. Cent. Dist. of C840 F.2d 701, 704 (9th Cir. 1988). In
this regard, plaintiff is not currently authorized service provider under Medicare Part
B. The relief sought by plaintiff seeks toartge that by requiring tendants to take the

2 Plaintiff contends that its billing prieges were revoked pursuant to 42 C.F.R. §
424.535(a)(1), which states, in relevant ptrat CMS may “revoke a currently enrolled
provider or supplier's Medicare billingrivileges and any corresponding provider
agreement . . . [if] the provider or suppliedestermined not to be in compliance with the
enrollment requirements described in thastgon, or in the enroliment application

applicable for its provider or supplier type.”
CV-90 (06/04) CIVIL MINUTES - GENERAL Page 5 of 7




UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL
Case No. 2:14-cv-02936-CAS-ASx Date May 8, 2014

Title ROYALTY AMBULANCE SERVICES, INC. V. DEPARTMENT OF
HEALTH AND HUMAN SERVICES, ET AL.

affirmative step of reinstating plaintiff @sservice provider under Medicare Part B. This
type of relief, which is in the natugd a mandatory injunction, is “particularly
disfavored,” Stanley v. Univ. of S. Cal.3 F.3d 1313, 1319-20 (9th Cir. 1994), and the
standard for imposing such relief is “much higher than for a prohibitory injunction,”
Thousand Oaks City v. Verizon Med2002 WL 987910, at *9 (C.D. Cal. May 15,
2002), reversed on other grounds@iyy of Thousand Oaks v. Verizon Media Ventures,
Inc., 69 Fed. Appx. 826, 827 (9th Cir. 2003)cabrdingly, the Court declines to provide
mandatory relief in the absence of further briefing and argument.

V. CONCLUSION

In accordance with the foregoing, the Gdwereby GRANTS plaintiff's request for
leave to file its proposed amended complaint.

The Court hereby DENIES plaintiff's appéition for a temporary restraining order.

Defendants are hereby ORDERED TO SHOW CAUSEday, June 13, 2014,
at 10:30 amin Courtroom 5 of this Court, located at 312 North Spring Street, Los
Angeles, CA 90012 why a preliminary injuien should not issue: (1) reinstating
plaintiff's enrollment as a Medicare P&tservice provider effective January 17, 2014;
(2) enjoining defendants from revoking plaintiff's enrollment as a Medicare Part B
service provider; (3) ordering defendantgp#&y all unpaid bills for services submitted by
plaintiff between February 28, 2014, and tlage of the injunction; and (4) ordering
defendants to continue to pay all bills subnaithsy plaintiff for services after the date of
the injunction®

* Regarding items 3 and 4, plaintiff's application is ambiguous as to whether it is
seeking an injunction requiring defendantpéy all unpaid bills submitted by plaintiff
for services renderenh or after February 28, 2014, or whether plaintiff is seeking an
injunction requiring defendants pay all unpaid bills submitteah or after February 28,
2014. Plaintiff is directed to clarify this ambiguin its reply brief, if one is filed, or at

the hearing.
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Defendants’ response shiae due on or befor®lay 30, 2014 and plaintiff's
reply, if any, shalbe due on or befordune 6, 2014

Plaintiff is directed to serve this order on defendants no lateiRhday, May 16,
2014

IT IS SO ORDERED.
00 : 00

Initials of Preparer RGN
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