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8 UNITED STATES DISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA
10
11 | ALMONT AMBULATORY Case No. CV 14-03053 MWF (AFMXx)
12 | SURGERY CENTER, LLC, et al,
13 Plaintits, ORDER RE IMPERIUM AND
14 V. PRODUCTION OF DOCUMENTS
15 FROM THE NEXTECH

UNITEDHEALTH GROUP DATABASE

16 | INCORPORATED, et al.,
17 Defendants.
18
19 | And Related Counterclaim.
20
21
22 This matter came before the undersayiagistrate Judge on November 14,
23 || December 12, and December 19, 2017 foewddentiary hearing. Counterclaim
24 || Plaintiffs (also known as “United”) wemepresented by Bryan S. Westerfeld,
25 || Timothy E. Branson, Michelle S. Griarand Michael ERowe. Counterclaim
26 || Defendants (also known as “Providers”) were represented by Kamille Dean.
27 || Imperium Medical Service$nc. was represented by OkoOkorocha. Based on
28 || the pre-hearing briefs, trevidence presented at the hearing, and the proposed
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findings of fact and conclusions of lawtsuitted by the parties, the Court rules a

follows:

l. FINDINGS OF FACT

A.  Background of the Litigation

1. On March 21, 2014, Plaintiffs initiatetis action — as well as a relats
state court action. The state couti@twas removed as Case No. 14-cv-2139
(“Main Action”).

2. On May 12, 2014, United brought a Counterclaim in this action,
alleging that Counterclaim Defendaetsnspired to defiad United and group
health plans it administers into payingddulent medical claims. Dkt. 15.

3. In September 2015, the SheppardiiMdaw firm moved to withdraw
from representing Plaintiffs/Counterclaidefendants Julian and Michael Omidi.
Dkt. 223. A few months later, the Hoogdaundy law firm moved to withdraw fron
representing most of Counterclaim Defendarid&t. 270. After Plaintiffs failed to
secure new counsel by a deadline set byOtstrict Judge, their affirmative case
against United was dismisseath prejudice. Dkt. 335.

B. Background of Current Discovery Dispute

4, On October 10, 2014, United served its first set of discovery, and
Providers responded on December 10, 204rhong the categoes of documents
that United requested were patient medaal billing files for an identified set of
approximately 88 patients identified on BxihiA to the requests. Dkt. 441-4.
Providers agreed to produce respongmwermation for the 15 United member
exemplars and for what they termed as‘tverlap” patients; those patients that

were part of both Plaintiffs’ claims #te time as well as United’s Counterclaim.

D
o
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Dkt. 441-5, Ex.15. On April 17, 2015, ¢Miders produced several thousand pages

of documents relating to the 15 Unitedmber exemplars referenced in the

operative counterclaim at the time.
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5.  After failing to reach a resolution on the outstanding discovery
requests, United filed a motion to compesponses to its first set of discovery
requests on February 21, 2010kt. 441. In responséjark Jubelt, then counsel
for Counterclaim Defendants, filed a dectara stating that he was unable to loci
additional documents, but that he wouldfitinue to attempt to find the relevant
documents to properly respond to thguest for additional responses to the
discovery.” Dkt. 448.

6. On March 22, 2017, the Court gtad United’s motion to compel.
Dkt. 462. The Court ordedeProviders and their counsg&b promptly review and
produce all responsive documents &mgrepare and serve substantive
interrogatory answers as sought by the motidd.” The Court also ordered the
parties to file a May 8, 2017, “jointegus report regarding the progress that
Providers and their counsel have madeeviewing and prducing documents and
providing answers to interrogatoriedd. at 2.

7. Over the next several monthsetparties filed two statements
regarding Providers’ progress with theutt order, and the parties held five
telephonic status conferences with @murt. Following the fourth status
conference, the Court ordered Providerseither (1) serve and file a report
describing in detail how and when theylwomplete their production of ‘provider
documents and when they will serm@mplete responses to the pending
interrogatories; or (2) serve and file aosw declaration signed by their trial lead
counsel and a knowledgeable business reprasentd the parties that sets forth i
detail the facts as to whgounterclaim defendants are bleto locate and produce
responsive documents . . . and why they/warable to provide complete response
to the pending interrogatories.” DI&01. Providers’ statement was due by
August 4, 2017.

8.  The Providers failed to provide the required statement by August !
2017, and the Court issued a second orelguiring that Providers file a similar
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statement by August 21, 2017. Dkt. 503.
9. On August 21, 2017, Providers filecetrequired statement. Dkt. 504

In it, they represented to the Court tiiay were going to print documents for

production from four places, including “documents contained in the Nextec (sic)

System.” Dkt. 504 at 2.

10. On September 1, 2017, Unitdtktl a response and requested
sanctions. Dkt. 516.

11. In opposition to United’s motiofor sanctions, on October 7, 2017,
Providers stated for the first time that thegre unable to comply with the Court’s
March 22, 2017 order compelling prodactiof patient records because an
“unrelated nonparty entity,” Imperium Mexil Services, Inc. (“Imperium”) held
the software license to an electronicdical records databasalled NexTech in
which the records were stored and that Imye “refuses to generate documents
ESI without compensation for laband expenses.” Dkt. 544.

12. On October 17, 2017, the Court heldhearing at which it orally
granted in part United’s motion for samsts. Dkt. 573. In a subsequent written
order, the Court found that in failing tomply with the previous order granting
United’s motion to compel, Providers haet forth an unending set of excuses,
guestionable representations, anokien promises to the Courtld. at 6.

13. Counsel for Providers and adjaition coordinator filed sworn
declarations asserting that Provideasinot — and do not have the ability to —
produce any additional documents because Counterclaim Defendant Surgery
Management, LLC (“SCM”) ssigned the NexTech softwdreense to Imperium.
Dkt. 557.

14. To address Providers’ assertions regarding ownership of the NexT

software license and their access to dosot® in the NexTech system, the Court
scheduled an evidentiary hearing. Dkt. af8. The Court funter ordered that in
advance of the hearing, the partiesild conduct discovery regarding NexTech
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issue. |ld. The hearing took place on Novemlddrand December 12 and 19, 201

C. Witnesses
15. As summarized below, seven wisses testified at the evidentiary

hearing.

e Brian Oxman

16. Mr. Oxman is currently the litigain coordinator for Golden State
Practice Management (“Golden State”). fbes been in this position since the en
of 2015. Prior to and overlappingtivthat position, he was the litigation
coordinator for Counterdia Defendant SCM from 2010rbugh 2016. Nov. 14,
2017 Tr. at 14:13-15:5.

17. Mr. Oxman was designated to test#y the corporate representative
both Imperium and SCM in their 30(b)(6)mbesitions. Dkt. 614 at Exs. 7 and 13.

18. Mr. Oxman has coordinated litigati@m behalf of Golden State and
SCM for each Counterclaim Defendant. Nov. 14, 2017 Tr. at 16:5-9.

19. As a litigation coordinator, Mr. Oran also “dealt with Imperium
from the time of its incorporation in 28, including its meetings of board of
directors, officers, shareholders; the tieaof its documents; and the execution
contracts which it signed with doctors amédical facilities.” Nov. 14, 2017 Tr. at
15:6-17; CCP Ex. 42.

20. Mr. Oxman was paid for his wotky Golden State or SCM, or
sometimes by the attorneys, inclagicurrent counsel for Counterclaim
Defendants. Nov. 14, 2017 Tr. at 16:19-17:14.

21. The Court finds that the testimp of Mr. Oxman was generally not
credible. In reaching this credibiligetermination, the Court relies on the
following:

()  On direct examination, MiOxman appeared helpful and
responsive to questions. Ormss-examination, he became
defensive and argumentative.
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(i)

(iii)

(iv)

(V)

22. The Court provides the following exates from the record in suppor

of its findings concerning Mr. Oxman’s credibility:

()

(i)

Mr. Oxman’s testimony was contradicted on numerous
occasions by other witnesséy, documents and by his own
deposition.

During the first day of the éaring, Mr. Oxman answered a wid
variety of questions regarding Imperium and the Counterclai
Defendants without h&ation and in lengthy answers. During
the second day of the hearifdr. Oxman attempted to deflect
guestions on cross examination batistg that he had to review
documents before he cauprovide answers.

Significant aspects of MOxman'’s testimonyvere based on
what he had been told by otherswhat he read in documents.
The Court has reviewed MOxman'’s pre-hearing deposition
testimony and found that he svavasive, unprofessional and
disruptive as a witness — at times raising his own objections

a witness) to questions.

Mr. Oxman testified that Janzétidalgo “often” said “no” to
discretionary access to NexTesystem under 6 of the
Assignment and Assumption Agnaent. Nov. 14, 2017 Tr. at
48. However, Janzen Hidalgo testified that he had not said
requests for discretionary accessdogtors or staff. Dec. 19,
2017 Tr. at 51.

Mr. Oxman testified that DrAu said no to discretionary acces
to NexTech system under § 6 of the Assignment and
Assumption Agreement. Nov. 12017 Tr. at 48. However,
Dr. Au testified that as CEO dinperium, he did not have any
responsibilities with regard tdexTech license. He testified
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(iii)

(iv)

(V)

that as CEO of Imperium, he was not involved in approving

not approving others’ use of NexTech. Nov. 14, 2017 Tr. at 83.

Dr. Au also testified that wheme was CEO of Imperium no one

asked for prior medical records fnovhen they were working g
Independent Medical ServicedNI'S”). Nov. 14, 2017 Tr. at
97. Dr. Au further testified tt he was not aware that the
NexTech license had been transferred from SCM to Imperiu
Nov. 14, 2017 Tr. at 98.

Mr. Oxman testified that Medal Investment Trust chose Janz
Hidalgo to be President, CE&hd sole Board Member of
Imperium. Nov. 14, 2017 Tr. &0. However, Janzen Hidalgo
testified that lawyers who reggented Counterclaim Defendan
asked him to become CE® Imperium. The only
representative from the Medical Investment Trust who was
present at the board meetingsalanzen Hidalgo himself.

Dec. 19, 2017 Tr. at 16-1Rov. 14, 2017 Tr. at 51.

Mr. Oxman testified thadr. Au stepped down as CEO of
Imperium because he did notmtdo do that job anymore.
Nov. 14, 2017 Tr. at 52, 131. Kever, Dr. Au testified that
Counterclaim Defendants’ lawyeasked him to resign. Nov. 14
2017 Tr. at 87.

Mr. Oxman testified that Maaen Jaroscak did not review CC

EXx. 6 before it was sent out. Nd\4, 2017 Tr. at 140. However,

Ms. Jaroscak testified that her practice would have been to
review the letter before it waent, and she assumes that she
followed that practice regardir@CD Ex. 6. Dec. 12, 2017 Tr.
at 207-08.
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(Vi)

(vii)

(viii) Mr. Oxman testified that Julian Omidi was not part of the

(ix)

Mr. Oxman testified that Ms. Jaroscak was not counsel for
Counterclaim Defendant SCM e time she signed CCD Ex.
(the NexTech assignment) on bifwd Imperium. Nov. 14,
2017 Tr. at 175. However, Ms.rdacak testified she was an
attorney for SCM at the time slsigned CCD Ex. 5 on behalf ¢
Imperium. Dec. 12, 2017 Tr. 482. An appearance made by
Ms. Jaroscak for Surgery Cendanagement also contradicte
Mr. Oxman’s testimony. Nov. 14, 2017 Tr. at 176.

Mr. Oxman’s hearing testimgrwas also impeached by his

deposition testimony, where he s@that Ms. Jaroscak assiste

Surgery Center Management in connection with the NexTec
assignment. Nov. 14, 2017 Tr. at 177-78.

Mr. Oxman’s testimony was camry to CCD Ex6, when he
stated that counsel for Countim Defendants were not the
authors of the document, evdrough their names are on the
signature line of the letteMov. 14, 2017 Tr. at 137-38.

administration of Surgery Cemt®anagement. Nov. 14, 2017
Tr. at 180. However, CCP E8.was signed by Julian Omidi in
the position of Surgery Center management administration.
Nov. 14, 2017 Tr. at 180.

Mr. Oxman testified extensaly about the NexTech system an
claimed that it would take 3 to 4 hours to identify all
information about a single patient. Nov. 14, 2017 Tr. at 151
However, Mr. Oxman has neveragsthe system, has not run g
search on the system and has neeen a copy of patient note
He based his testimony abauge of the NexTech system on

what others told him. Dec. 12, 2017 Tr. at 61.
8
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(x)

(xi)

(xii)

(xiii) Mr. Oxman’s testimony regarding the burden of responding 1

(xiv)

(xv)

(xvi) Examples of Mr. Oxmas’misconduct at his deposition are

Mr. Oxman’s testimony contradicts the sworn declaration of
former Imperium CEO Tim Kitars, regarding Mr. Kollars’
position. Nov. 14, 2017 Tr. at 192-95.

During cross-examination, MOxman repeatedly stated that h
needed to check documents befoeecould answer questions.
Dec. 12, 2017 Tr. at 16, 123, 26, 33, 34, 38, 41, 46.

Mr. Oxman’s testimony contradicts information in a settleme
agreement and license regarding #udress of SCM. Dec. 12
2017 Tr. at 42.

Counterclaim Plaintiffs’ discovery was based on what others
told him. Dec. 12, 2017 Tr. at 63.

Mr. Oxman testified that hemet with Janzen Hidalgo at a
DoubleTree Hotel in Commerce, I@arnia, in October 2017, at
which time, Mr. Hidalgo told i that Counterclaim Defendan{
could not use NexTech to pnd to discovery. Dec. 12, 2017
Tr. at 63-64. However, Janzeidalgo testified that he had
never discussed with Mr. Oxméme conclusion that it would b
an unreasonable burden for Imperium to gather documents
response to discovery in this easDec. 19, 2017 Tr. at 62-63.

Mr. Oxman testified about ¢hmaterials put together by Brittan

Whitman — based on what others told him. Dec. 12, 2017 Trt.

82-84.

found at pages 11, 12, 13, 15, 24, 27, 28-29, 30, 34, 37, 47,
53, 64-65, 69 and 81 of his deposition testimony on behalf o
SCM. SeeDkt. No. 614-3 at 38-62.
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e Maureen Jaroscak

23. Ms. Jaroscak is an attorney wiepresented Counterclaim Defendar
SCM and Golden State beginning in appnoaiely February@.2. Dec. 12, 2017
Tr. at 149:17-25; 152:2-7. She contisue represent Golden State tod#y. at
165:5-15, 205:12-16.

24. Ms. Jaroscak has also reprasenimperium, and has an ongoing
attorney-client relationship with Imgam. Dec. 12, 2017 Tr. at 205:9-11.
Ms. Jaroscak was Imperiumidanager or Chief Finandi®fficer, for a period of
time. CCP Ex. 5.

25. Ms. Jaroscak has representetiahy) Michael and Cindy Omidi.
Dec. 12, 2017 Tr. at 205:17-22.

e Tim Kollars

26. Mr. Kollars served as CEO of Gold&tate from February 2014 to at
least January 2015. CCP Ex. 72, Kollar€Dat § 1. Prior to that, he was the
Chief Operating Officer of Golden Stat€CP Ex. 68, Kollars Decl. at T 1.

27. Mr. Kollars served as CEO of Imperium from 2014 to 2015. CCD
Ex. 15. Due to a recent medical conditidr, Kollars has severe memory issues
and is not able to recall much, if ahitg, regarding his role with either
Counterclaim Defendants or Imperium. dé&2, 2017 Tr. at 104:19-115:17. The
Court received into evidee a sworn declaration signed by Mr. Kollars in other
litigation. Dec. 12,017 Tr. at 113, 115-16.

e Dr.Lee Au

28. Dr. Auis asurgeon. On M&p, 2010, he signed an independent
contractor agreement with CounteratalDefendant IMS to provide physician
services. CCP Ex. 2. DAu also executed a coatit with SCM to provide
services as a medical director to thesirgery centers maged by SCM, including
many Counterclaim Defelants. CCP Ex. 3.

29. From 2015 to January 2017, Dr. Aunged as the CEO of Imperium.

10
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Nov. 14, 2017 Tr. 78:2-18. Hepkaced Timothy Kollars as CEO.

30. Dr. Au testified that attorneyslked him to become CEO, Secretary,
CFO, and Director of IMS. Nov. 14, 2DTr. at 61:22-24. Tdlawyers also askec
him to be CEO of Imperium. Nov. 14, 2017 &t 80. He testiéd that the lawyers
would give him “instruction” when he waCEO of Imperium. Nov. 14, 2017 Tr.
64:2-13.

31. He identified “the attorneys” ddaureen Jaroscak, Robert Rice,
Dmitriy Aristov, Mark Jubelt, and lan &kramy (all of whom have represented
Counterclaim Defendants). oM. 14, 2017 Tr. at 62-63.

32. On or about September 8, 2017, Bu was named CEO, Secretary,
CFO, and Director of IMS. CCP Ex. 1.

e Jamie Hidalgo

33. Jamie Hidalgo is the registered agent for service of process for
Imperium. CCP Ex. 4. Mr. Jamie Hidalgtso serves as tlmanager or corporate
representative for Counterclaim DefendanNov. 14, 2017 Tr. at 117:2-118:4;
CCP Exs. 28, 29, 386, 37, 38 and 40.

e Janzen Hidalgo

34. Janzen Hidalgo (Jamie’s brother) is 24 years old. Dec. 19, 2017 T
9:7-8. He obtained a bachelor’s degreaunsing in 2015 and is a registered nur
in the Philippines. Dec. 19, 2017 Tr. at 12:1-23. As his first job out of college

Janzen Hidalgo worked for six monthsle second half of 2016 at Royalty as a

assistant to an accountant. Dec.2®17 Tr. at 13:3-20. Janzen Hidalgo has no
formal education in accounting or busgs. Dec. 19, 2017 Tr. at 18:20-19:1.
35. Janzen Hidalgo is the current CE®&®cretary, CFO, and sole Directg
of Imperium. CCP Ex. 4. Janzenddigo has served in this role since
approximately January 2017. Dec. 19, 2017 Tr. 16:13-15.
36. Janzen Hidalgo testified that Dxu and “a bunch of lawyers” asked

him to become Imperium’s CEO. Dec. 19, 2017 Tr. 17:3-18:7.
11
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37. He identified “the lawyers” as Maeen Jaroscak, Robert Rice, Dmiti
Aristov, Mark Jubeltand lan Shakramy.

38. Janzen Hidalgo is also the stiestee of the Medical Investment
Trust, the 100% owner of Imperium. Dd®, 2017 Tr. at 28:21-29:5; CCD Ex. 2

39. Janzen Hidalgo is an active-dutyas@an with the United States Navy
and is stationed in San Dieg®ec. 19, 2017 Tr. at 9:9-21.

e Ashkan Rajabi

40. Mr. Rajabi is the owner of Akan Tech, Inc. This business

specializes in IT consulting and comeutepair. Dec. 19, 2017 Tr. 106:3-10.
Ashkan Tech has performed IT work faarious Countetaim Defendants,
including SCM and Top Surgeonkl. Tr. 112:22-24; CCP EX. 66.

D. Imperium Medical Services, Inc.

41. Imperium held its first Board ddirectors meeting on February 15,
2014. Present at the meeting werm Kollars, Maureedaroscak, Brittney
Whitman, and Brian OxmanCCD Ex. 15 at 1.

42. Brittney Whitman is an attorneyho also represented Counterclaim
Defendants and assisted in the preparatidplahtiffs’ Complaint in this action.
Nov. 14, 2017 Tr. at 156:6-7; Dec. 12, 2017 Tr. at 83:15-19.

43. Atthe February 15, 2014 meeting, Mwllars was elected as the sol
member of the Board of Directors of Intpen, as well as it®resident, Secretary
and Treasurer. Maureen Jaroscak was&legs Assistant Secretary. CCD EX. 1
at 2-3.

44. At the time he was elected as sblieector, President, Secretary and
Treasurer of Imperium, Mr. Kollars wassal CEO of Golden State. CCP Ex. 72,
Kollars Decl. at 1 1.

45. The principal executive office of Imperium was “fixed” as 9107
Wilshire Boulevard, Suite 450, BeveiHills, CA. CCD Ex. 15 at 5.
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46. Mr. Kollars was the sole Director, President, Secretary and Treast
of Imperium until approximately August 2015. CCP Ex. 42.

47. Dr. Au succeeded Mr. Kollars. DAu became the CEO, Secretary,
CFO, and sole Director of Imperiuom August 1, 2015. Nov. 14, 2017 Tr. at
77:15-78:6; CCP Ex. 42. He served in eatkhese roles until sometime in 2017
Id. at 79:2-5.

48. Dr. Au testified that one of thewgers asked him tbecome CEO of
Imperium. Nov. 14, 2017 Tr. at 80:15-2He could not recall which lawyer, but
identified the following individuals as “tHawyers” that he referred to: Richard
[Robert] Rice, Dmitriy Aristov, Mark Julie Maureen Jaroscak, and lan Shakran
Id.; 61:22-63:11.

49. According to Dr. Au, Imperium’dusiness is to manage Royalty
Surgery Center and Salus Medical. Nov.2@17 Tr. at 85:6-9. Yet, Dr. Au, who
served as CEO of Imperium for approxstely two years, could not identify what
Imperium does to manage Saland Royalty. Nov. 12017 Tr. at 85. He did not
know (i) if Imperium had a cordct with Royalty or Salugii) if he interacted with
anyone at Royalty or Salus @&O of Imperium, and (iii)f Royalty or Salus paid
anything to Imperium for its management servidels.

50. As CEO of Imperium, Dr. Au “answed to the lawyers.” Nov. 14,
2017 Tr. at 82:10-15; 60:9-63:11.

51. Imperium does not havany employees. Now4, 2017 Tr. at 40:6-9.

52. Although he was CEO, Secretary, Tne@s, and Director of Imperiun,
for approximately two years, Dr. Au nev&w a financial statement for Imperiun
showing its revenues and exyges. He also never sawax return and was not
aware if it ever filed tax returns. Nov. 14, 2017 Tr. at 86:1-9. Dr. Au testified
he supervised a bookkeepdd. at 113:2-4.

53. As CEO of Imperium, Dr. Au on ra occasions signed checks for
office supplies, such as paper clips gedcils. Nov. 14, 2017 Tr. at 115:10-116:

13
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54. Dr. Au did not receive compensati for serving as CEO, Secretary,
Treasurer, or Director of ImperiunNov. 14, 2017 Tr. at 86:22-87-1.

55. Mr. Oxman testified that Dr. Adecided to resign (Nov. 14, 2017 Tr|
at 87:9-24), but Dr. Au testified that seMaranths ago, one dthe lawyers” askeq
him to resign as CEO of Imperiumld(at 131:2-9).

56. Dr. Au is currently the CEO of 88 and the manager of Royalty.

Nov. 14, 2017 Tr. at 89:11-1&CP Exs. 43, 44. Despitestiiact that both of these

entities are currently managed by Imperiidn, Au could not reall any interaction
with Janzen Hidalgo in his role as CEBOImperium other than brief greetings.
Nov. 14, 2017 Tr. at 89:11-23.

57. Dr. Au was replaced by Janzenddigo in early 2017. CCP Ex. 4.

58. Janzen Hidalgo became the CEQraperium, as well as Secretary,
Treasurer, and sole Director in January 2@lfhough his officiaktart date was in
March. Dec. 19, 2017 Tr. at 15:18-17:2.

59. Janzen Hidalgo is 24 years old dadked qualifications to be a CEO
secretary or treasurer of a busineshattime he was named CEO, Secretary an
Treasurer of Imperium. Dec. 19, 2017 Tr9at-8; 12:1-23; 13:3-20; 18:20-19:1.

60. Janzen Hidalgo testified that duriagneeting, Dr. Au and “a bunch ¢
lawyers” asked him todtome CEO, Secretary, Teeaer, and Director of

Imperium. He was able to identify Mauredsroscak as one of “the lawyers” at

this meeting, but could not identify any others. Dec. 19, 2017 Tr. at 17:5-18:3.

Brian Oxman was also at the meetirid. at 19:21-23.

61. Dr. Au testified that he only knedanzen Hidalgo by name and that
did not know who chose Janzen Hidalgadplace him as CEO of Imperium.
Nov. 14, 2017 Tr. at 88:4-15. Dr. Au did metall meeting with Janzen Hidalgo
assist him in the transfer of duties@8O of Imperium. Nov. 14, 2017 Tr. at
88:24-89:1. He only recalled just grexgtihim briefly several times while in the
office or over the phoneld. at 89:2-10.
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62. Janzen Hidalgo testified that hesuwald his duties as CEO were “to {
through . . . the financial for the compamdgust see if we have a gain or a loss
each month, and that was basicallyy iDec. 19, 2017 Tr. at 18:13-19.

63. InJune 2017, Janzen Hidalgo eniste the Navy. He lives on the
base in San Diego in the barracksecD19, 2017 Tr. at 9:9-21. On a typical
weekday, Janzen Hidalgoas duty from 7 a.m. until after sunset. He also may
have duty on weekends in which he cargettoff the ship. Dec. 19, 2017 Tr. at
9:23-10:13.

64. To fulfill his duties as CEO, Secee¥y, Treasurer, and Director of
Imperium, Janzen Hidalgo goes to Impen’s offices about once a month on a
Saturday. A manager provides him watlwo-page financlaeport for Royalty
and Salus (not Imperium), udin he reviews to determinethere was a gain or a
loss. If there was a loss, descusses it with doctorsid the other managers. He
has seen a loss only once atmims to have had a discussion about a loss with
Dr. Au. Dec. 19, 2017 Tr. at 73:5-20. .[&u, however, did not testify to such a
conversation. In performing his CEO duties, Janzen Hidalgo spends about 3(
minutes in the office, once or twice paonth. Dec. 19, 2017 Tr. at 20:13-23:6;
72:5-22.

65. Janzen Hidalgo has never signeg ahecks for Imperium. Dec. 19,
2017 Tr. at 51:17-19.

66. Janzen Hidalgo was not awareamily revenues or expenditures for
Imperium. Dec. 19, 2017r. at 71:18-24.

67. Janzen Hidalgo does not know théweaof Imperium’s asserts or
liabilities, if any. Dec. 19, 2017 Tr. at 75:3-8.

68. Although he is the sole director on the board of directors for Imper
Janzen Hidalgo has not reviewed Impergitylaws or the minutes of any meetirn]
of the board of directors. Dec. 19, 2017 dr75:12-17. He also has not seen ar
tax returns. Dec. 19, 2017 Tr. at 36:17-20.
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69. Janzen Hidalgo is patb,500 per month for his positions at Imperiu
His paychecks come from Royalty, not Imperium. Dec. 19, 2017 Tr. at 23:17-
25:23.

70. Based on the above evidence, the €bnds that Dr. Au and Janzen
Hidalgo were mere figureheads atdenium, without actual, substantial
responsibilities. The Couftirther finds that Imperium had no other employees,
officers, or directors during that time period. Instead, to the extent that Imper
has taken any actions whilr. Au and Janzen Hidaldweld the positions of CEO,
secretary, treasurer and director, thoseoastivere directed as instructed by “the
attorneys” who represefounterclaim Defendants.

71. Jamie Hidalgo is currently the registd agent for Imperium. He is g
manager or representative of certamu@terclaim Defendantsjthough he could
not recall exactly which ones besides Béyelills SC, Bakersfield SC, SCM, and
Orange Grove SC. Nov. 12017 Tr. at 117:2-118:14, 120:7-9. Sean Pezeshk,

owner of SCM, asked Jamie Hidalgo to €eas the registered agent for Imperiun

as well as certain Counterclaim Defendaniov. 14, 2017 Tr. at 26:11-16, 121:1

11.

72. If he receives a document as stgred agent for Imperium, Jamie
Hidalgo either contacts his brother Jankgdalgo or Kamille Dean and Maureen
Jaroscak. Nov. 14, 2017.7at 122:12-23. In his ption as manager for the
Counterclaim Defendants, has contacted Kamille Deamd Maureen Jaroscak &
counsel for those companieSlov. 14, 2017 Tr. at 123:2-7.

E. NexTech Software License Agraaent, Use of NexTech and

Assignment of the Software License Agreement

73. On November 28, 2006 CounterectaDefendant Julian Omidi and
NexTech Systems, Inc. exded a software license @ggment in which NexTech
granted Julian Omidi a non-exclusive liserto use the software (“NexTech

Software License Agreemef). CCD Ex. 1.
16
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74. The Counterclaim Defendants &aped to begin using NexTech
immediately following the execution tiie NexTech Software License Agreeme
by Julian Omidi in 2006. CCD EXx. 6.

75. Computers were used at eacltlid Surgery Centers to access
NexTech. Nov. 14, 2017 Tr. at 33:5-11.

76. NexTech could also be accessedooanputer at the main office for
SCM, which was 9001 Wilshire Blvdd.

77. Each of the individual doctors could also remotely access NexTech.

Id. at 33:12-14.

78. On February 12, 2010, Countarh Defendant SCM was formed.
Ex. 12. On March 1, 2010, Julian Ompirported to assign the NexTech licenss
to SCM. CCD Ex. 2. Charles Klaskigned the Assignment on behalf of SCM,
and Julian Omidi, who was “Administrati” for SCM (CCP Ex. 9), signed for
himself. Id.

79. There is no evidence that SCMvgalulian Omidi any consideration
for the March 1, 2010 assignment, ottiean SCM stepping in his shoes with
regard to NexTech. CCD Ex. 2.

80. Section 8.5 of the NexTech Softwea.icense Agreement prohibits
transfers without NexTech’s affirmativercsent. CCD Ex. 1No evidence was
presented that NexTech consentedrtapproved the attepted March 1, 2010
assignment.

81. On March 14, 2012, SChknd non-party Golden State entered into 3
“General Assignment and Novation,” by whi8CM granted, assigned, transferrs
conveyed and delivered to Golden Statéa[SCM’s] duties, obligations, rights,
title and interest in and to all coatits and agreements between [SCM] and
Independent Medical Servicesclih CCD Ex. 3 at | 1.

82. Paragraph 4 of the @Geral Assignment and Novation states that it
“shall constitute a novation where Assigredall assume atights, liabilities,
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debts, and other obligation$ Assignor, and Assignor shae released and foreve
discharged from any debts, obligations, mlacauses of action, duties, or other
demands upon it to perform any of the ‘prdpewhich is transferred under this
General Assignment and Nowvatil” Mr. Oxman initiallytestified that through the
General Assignment and Nowvaiti, SCM assigned to Golden State “all contracts
which it was a party to Golden Stateingluding the Nextech contract, whatever
rights it had to the Nextech contractNov. 14, 2017 Tr. at 25:2-9.

83. There is no evidence that tlassignment was presented to NexTech
or that NexTech consemtdo this assignment.

84. When asked if the contracts assigned to Golden State in CCD Ex.
included all of SCM’s contracts with sy centers, Mr. Oxman stated that he
would have to look at documents to sd®at was included in the assignment.
Dec. 12, 2017 Tr. at 33:8-2Mr. Oxman also testified that Golden State did nof
take over management of the surgeryteenafter execution of CCD Ex. &.

85. According to Mr. Oxman, thengere two reasons why Imperium,
Royalty Surgical Center, LC (“Royalty”), Salus Medicabervices, Inc. (“Salus”)

and additional surgery centers were tedan 2013. First, Imperium, Royalty,

-

of

Salus, and eight other surgery centers wegated in late 2013 as part a desire of a

small group of physicians, including Disu and Michael Omidi, “to split off and
form their own group.” Nov. 14, 2017 Tr. &f: 6-7. Second, Mr. Oxman testifig
that Imperium was creatdmecause SCM and NexTealere having a dispute over
the NexTech Software Licenggreement, with NexTecbomplaining there were
too many users. Nov. 14, 2017 Tr34t16-19. Mr. Oxman testified that the
solution to this dispute between SChkdaNexTech was to create the new entity
Imperium. Id.

86. On the other hand, a July 1913 declaration Mr. Kollars submitted
in connection with the divorce of Dr. Au, notes that the companies with which

Dr. Au was affiliated were in serious deel. Mr. Kollars @clared, “I am Chief
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Executive Officer of Goldeftate Practice Management... Golden State Practic
Management provides managerhservices for the New Life Surgery Centers af
oversight for the Independent Medicaih8ees (IMS) companies which ‘employ’
Dr. Lee Au as an independent contractor. Lee Au is currently contracted with
the IMS organization and he provides medical services to patients affiliated w
the New Life Surgery Centers [ISC).” CCP Ex. 110 at 11 1-2.

87. Mr. Kollars also stated in his dechtion, “Our companies have lost
substantial revenue in recent years.dctfwe are not earnirtge majority of our
prior surgical income.”ld. at 3. Mr. Kollars alseaid, “Our loss of revenue
seems to be because of the follogvreasons: (1) The economic condition of

California has created an environr&ierein people do not spend money on

things that are not necessary such amua plastic surgery procedures and other

operations of this type, (2) A majority ofir revenue reductions are the result of
public image campaign that tarnishihe NLSC community image.ld. at 4.

Mr. Kollars further stated, “As a resuthe NLSC has lost substantial gross
revenue. These losses started in 20ktessed losses occurred in 2012, and th
losses have been the greatest in 20@8nsequently, our capital budget has beet
put on hold, our operating budget has bsgnstantially reduced, and we have
reduced staffing by 50% or moreld. at | 5.

88. The new entities were intending to go into business at existing
locations of the surgery centerSeeCCP Ex. 6. Mr. Oxma confirmed that the
listed addresses of the newly-createtities were the same addresses as the
existing Counterclaim Defendants surgeenters. Nov. 14, 2017 Tr. at 182:19-
183:3.

89. Similarly, the newly created managent company, Imperium (which
was purportedly going to manage Royathe other surgery centers, and Salus)
listed 9100 Wilshire Blvd., Suite 800 EaBeverly Hills, CA as its primary
practice address in a fedeMdtional Provider Identifie(‘NPI”) registry (CCP Ex.
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5). This is the same address a#lil by the management companies (SCM and
Golden State) for the Counteagh Defendant surgery centers.

90. When asked if Salus and Royalty took over the practice of IMS,
Dr. Au answered: “I'm not sure if you glal say that. Certainly — certainly | gues
it could look that way.” Nov. 14, 2017 Tr. 89:24-90:2. He noted that there we
“certainly some similar things...[l]ike theffice location and the staff.” Nov. 14,
2017 Tr. at 90:3-10.

91. With regard to the purportedsjiute between NexTech and SCM
regarding the NexTech Software Licesgreement, Mr. Oxman did not specify
when the discussions occurred, only tinaly continued into May 2014. Nov. 14,
2017 Tr. at 22:6-14. Ms. Jaroscaktifiesd that she was not aware of any
discussions between SCM aNdxTech regarding assignmessues prior to 2014.
Dec. 12, 2017 Tr. at 187:12-188:8. Ms. $aak also testifiethat Mr. Rajabi had
discussions with NexTech aboubptems with the license, in 2014d. at 187:8-
20.

92. On May 1, 2014, SCM purportedlyatrsferred the NexTech Software

License Agreement to Imperium, CCD.E5¢ although NexTech had not consent
to the March 1, 2010 assignment beén Julian Omidi and SCM.

93. The May 2014 assignment was sidriy Charles Klasky as Managel
for SCM and Maureen Jaroscak as Mgardfor Imperium. CCD Ex. 5.

94. Ms. Jaroscak drafted the May 20Adsignment and advised parties ¢

both sides of the Assignment transactionthfst time, she was acting as a manag

for Imperium, as lawyer for SCM aras a lawyer for Imperium. Dec. 12, 2017 Tr.

at 182:3-185:20. Even though she wasamager of Imperium, Ms. Jaroscak
explained the Assignment to SGMher role as its lawyend. at 185:9-15.

Similarly, the other outside counsalblved with the transaction — Sheppard
Mullin — reviewed the agreement on beh&liSCM’s interest, but also had an

attorney-client relationship with Imperium. Dec. 2017 Tr. at 209:9-11.
20
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95. On May 22, 2014, NexTech sigha Notice and Consent to

Assignment, which states:

NexTech System, Inc., the undegrsed, hereby ackndedges receipt

of the Assignment dated May 1, 20b¥,and between Surgery Center
Management, LLC. ankinperium Medical Sences, LLC. NexTech
Systems, Inc., acknowledges thattbig Assignment, Julian Omidi has
assigned the NexTech Softwareénse Agreement dated November
29, 2006, to Surgery Center Managmnt, LLC., which has in turn
assigned the License to Imperitviedical Services, LLC. NexTech
Systems, Inc., hereby consentatal approves the Assignment, and
NexTech Systems, Incagrees to faithful execute, perform, and
carry out all of the terms, conditions, and provisions of the NexTech
Software License Agreemenittvthe new Assignee Imperium
Medical Services, LLC., in return for Imperium Medical Services,
LLC., agreeing to be bound by afaithfully execute, perform, and
carry out all the terms, provisions, and conditions of that Agreement
pursuant to the Assignment. NexTe&gystems, Inc., hereby releases
Julian Omidi from further obligations to perform under the terms of
the NexTech Software License vsgment dated November 29, 2006.

CCD Ex. 4.

96. Under Section 8.5 of the NexTelibense, the assignment of the
license agreement to Imperium did become effective until NexTech signed thg
consent on May 22, 2014. ©Ex. 1 at 5; CCD Ex. 4.

97. May 22, 2014 was two months after Rilgfs filed their Complaints in
this action and the Main Action and terydafter United filed its Counterclaim in
this action.

98. On June 4, 2014, federal agente@xed search and seizure warran!

against certain Counterclaidefendants, and otheelated entities and individuals.

Dkt. 122 at 4.
99. There is also an Assignment adsisumption Agreement dated as of
July 1, 2014, with SCM and Golden %tdhe listed Assignors, and Imperium the
purported Assignee. This Assignmamid Assumption Agreement is signed by
(1) Shawn Pezeshk — the owner of Gol@&ate — on behalf of Golden State,
21
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(2) Tim Kollars —who was the CEO ofthoAssignor Golden State and Assigne;
Imperium at the time — on behalf of Impen, and (3) Charles Klasky, on behalf
SCM. The signatures are neither dat®r notarized, but the Assignment and
Assumption Agreement states that"WITNESS WHEREOFAssignors and
Assignee have executed this Assignmeridfdle date first set forth above.”

100. The July 1, 2014 Assignment and Assumption Agreement asserts
SCM and Golden State are the “owners andaipes of [] record, books, papers,

files and documents” that theyegpurportedly assigning to Imperium.

101. Under the July 1, 2014 Assignmetd Assumption Agreement, SCWY

and Golden State (the “Assignors”) purgally assigned to Imperium (the
“Assignee”): (i) all rights titles, interedicenses, or right of use of the NexTech
Software System; (ii) all records, papersterials, computer files, electronically
stored information, patient informatiogpatient records, management materials,
books, papers, accounting systems and indtion, license agreements; and (iii)
materials seized by the state, locald d&ederal government on June 4, 2014 from
SCM, Golden State, or any of itkents, managed entise managed surgery
centers, managed physiciansgps contract, or other party with whom they had
contracted. CCD Ex. 8 at Section 1.

102. Sections 5-7 of the July 1, 2014 Assignment and Assumption

Agreement purportedly gove@CM'’s access to NexTech:

5. Continuity of Patient Car Assignors hels/ covenants and

agrees that it shall provide patient continuity of medical services,
record keeping, medical record history, and management of treatment
services which Assignors previously provided for individual patients
under its managementrangements with doctarphysicians, nurses,
surgical facilities, and other medical practitioners. Assignors shall be
obligated to assist any patient wisan need of finding a medical

doctor, nurse practitioner, or surgid¢atility whose records Assignors
shall obtained under this Assignmem{ssignors shall provide any
patient upon reasonable request vaittopy of theimedical records
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whenever such patient shall requespies of such records in the
manner provided by law.

6. Discretionary Access. Assignenay within its sole discretion

permit Assignors, or any of its agewtsrepresentatives, to have access

to the NexTech system for the purpose of cotidgany patient
reviews, services, billings, or to astsAssignors in such uses of the
system as Assighee may deem aduisaSuch access shall be limited
to those persons who are approved by Assignee within its sole
discretion. Such access may not irtt# copying, printing, transferring,
duplicating, removing, altering, destroying, changing, or concealing
any information contained in tisystem, and such access may not
include providing any information cahed in the system to any third
party for any purposéssignee may revoke such permission at any
time for any reason within its unlited and sole discretion, including
any costs or burdens rdtng from such access.

7. Third Party Requests. Shdussignors receive any request,
legal process, or subpoena by anydtiparty for records, documents,
or materials assigned under this Agmeent, Assignors shall instruct
such third parties that it will beecessary to subpoena Assignee for
such documents. Assignee will not comply with requests from third
parties for documents, records,materials transferred under this
Agreement unless made pursuant to subpoena to Assignee.

103. Together, Sections 5-7 ofd@hliuly 1, 2014 Assignment and

Assumption Agreement provide that (i) M@Gnd Golden State maintained acces
to respond to patient requests andi(iperium may providaccess to SCM and

Golden State for patient reviews, servidaflings, or other tasks Imperium deem
advisable. However, the Assignmentdassumption Agreement did not allow fc

access to respond to third-party requesis titigation other than by subpoena to

Imperium. Id.

104. No monetary consideration was/gn for the July 1, 2014 Assignmer
and Assumption Agreement. CCD Ex. &attion 8. Rather, Imperium assume

certain of SCM’s physician contracts ahe supposed maintenance of NexTech|

Id.
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105. Mr. Oxman testified that the July 2014 assignment was entered into
because it was unclear at the time who thadright to get thenaterials back from
the government after the seizureoN14, 2017 Tr. at 43:22-44:18. The
Assignment and Assumption Agreement wascexed, according to Mr. Oxman, {o
make clear that Imperium would own #ie materials, and that the individual
surgery centers and SCM cdukquest return of materials in their name, in the
name of Golden State, or in the name of Imperildnat 44:19-24.,

106. On April 24, 2015 Maureen Jak sent a letter to NexTech
regarding the “Status of Account with Geld State Practice Management, et al.’
CCD Ex. 6. The letterhedts both Maureen Jaroscak and Dmitriy Aristod.
The letter is not signed, but ent®egards, Maureen Jaroscakd. The letter
states, “I represent Imperium, formeByrgery Center Management (SCM)....”
Id. It further refers to “Imperium/SK2” as utilizing Nextech since 200ad.

Mr. Oxman testified that this letter wasmistake by Mr. Arigiv, noting that the
statements were “grandiose” and inaccurate and to his knowledge Ms. Jarosgak d
not review the letter beforiewas sent. Nov. 14, 20 Tr. at 138:8-140:15.
However, Ms. Jaroscak testified that hermal practice was to review letters that
were sent out over her signeglbefore they went out and she assumed she did [so
with this letter as well. Dec. 12, 2017 Tr. at 207:20-208:9.

107. There was no evidence that Dr. LOEO of Imperium from August
2015 to January 2017) was aware of Alssignment and Assumption Agreement
Dr. Au testified that he was not involvedgranting any approvals as to who coujd
use NexTech, and does not know who wddde. Nov. 14, 2017 Tr. at 97:6-10.

108. SCM, which received discovery requests seeking patient records [n
October 2014, did not raise the existence of the May 22, 2014 Assignment or|the
July 1, 2014 Assignmemind Assumption Agreement as an impediment to the

production of documents until the late fall of 2017.
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F.  The Medical Investment Trust
109. Imperium is solely owned by the Medi Investment Trust. CCD Ex

15 and 18.

110. Medical Investment Trust bought 508&hares of stock in Imperium
for $0.2 cash per share, giving Imperiunotal capitalization of $1,000. CCD Ex
15at 10-11; CCD Ex. 18.

111. The Medical Investment Trustas set up by the doctors, who
Mr. Oxman believed, but was not certaimcluded Counterclaim Defendants Julii
and Michael Omidi. Novi4, 2017 Tr. at 129:22-130:5.

112. Ms. Jaroscak testified that one of the individual Omidis — Michael,
Julian or Cindy — is a beneficiary ofetfMedical Investment Trust, although she
could not identify which one. @el12, 2017 Tr. at 201:22-202:14.

113. As reported to the California Secrstaf State in 2017, the address ¢
the Medical Investment Trust is 269 Svdy Drive, # 1409 Beverly Hills. CCP
Ex. 121. This is the same postal box igtSCM reported in 2017 as its busines
address (CCP Ex. 12 at 5); (2) Beverly Hills SC reported in 2013 as the street
address of its principal executive a##/California office (CCP Ex. 27 at 4);

(3) New Life SC reported in 2016 as tteeet address of its principal executive
office/California office (CCHEX. 28 at 3); (4) Orange Grove SC reported in 201
the street address of its principal exeaaiifice/California office (CCP Ex. 29 at
3); and (5) Valley SC reported in 2014d62016 as the street address of its
principal executive office/California office (@ Ex. 37 at 3-4). This is also the
listed address in 2014 and Bfbr Shawn Pezeshk, the owner of Golden State 1
SCM. CCP Exs. 31 at5 & 32 at 5-6.

114. Dr. Au testified that while he belred a trust owned Imperium, he di
not know the trust’'s namend had never heard of the Meal Investment Trust.
Nov. 14, 2017 Tr. at 82:5-9. When hesM@aeO of Imperium, he could not recall
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interacting with anyone on behalftbfe trust other than “the lawyerdd. at 84:5-
11.

115. Janzen Hidalgo became the trudtmeMedical Investment Trust on o
about January 2017. CCD Ex. Z®ec. 19, 2017 Tr. 28:21-29:3.

116. Janzen Hidalgo testified that DXu and Maureen Jaroscak asked hi
to become trustee of the Medical Investmérust at the same time they asked h
to become President of Imperiume® 19, 2017 Tr. at 28:21-29:3. Janzen
Hidalgo also believed that Dmitriy Aristofgrmer counsel of record in this action
for certain Counterclaim Defendants,snaso present at the meeting.

117. Janzen Hidalgo views his job asdtee of the Medical Investment
Trust and CEO of Imperium as “mostlyetBame.” Dec. 19, 2017 Tr. at 30:7-13.
He testified that his role as trustee waSmake sure the business is going fine.”
Dec. 19, 2017 Tr. at 26:24-27:4.

118. Janzen Hidalgo does not get paid®othe trustee of the Medical
Investment Trust. Dec. 19, 2017 Tr. at13B16. He testified that he took the
position to get experienced.

119. Janzen Hidalgo has not seeryaocumentation explaining the
purpose of the Medical Investment Tru®ec. 19, 2017 Tr. at 27:10-12.

120. Janzen Hidalgo could not identiflye beneficiaries of the Medical
Investment Trust. Dec. 19, 2017 Tr. at 27:18-20.

G. Request for Patient Records for Doctors Affiliated with

Counterclaim Defendants

121. According to Mr. Oxman, doctorshe were previously with IMS hav
called Imperium to requestaerds for their patients. In response to these requg
Imperium said “sure,” and ga the requested records to the doctors. Nov. 14, !
Tr. at 38:24-39:6.

122. Mr. Oxman testified that, in mosases, Imperium did not charge the

doctors for the retrieval or copying of sugtords and did not identify an instang
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when Imperium charged a third party ttrieve or copy patient files. Nov. 14,
2017 Tr. at 39:7-39:13.

123. Doctors who previously provideskrvices for Counterclaim
Defendants have also requested patient records from Imperium for litigation
purposes, and Imperium has providedréguested records to those doctors.
Nov. 14, 2017 Tr. at 39:21-25.

H. Counterclaim Defendants’ Use of NexTech in Litigation

124. To prepare the Complaints in the Main Action and in this action,

counsel Brittney Whitman spent six to eigmbnths investigating Plaintiffs’ claims.

This included retrieving information fneo NexTech and printing out voluminous
records from NexTech. Dec. 12, 2017 ar74:21-75:1, 76:16-20, 82:8-11, 83:1!

)_

19. The Complaint in the Main Action itained allegations regarding 411 specific

patients.

125. SCM, Julian Omidi, the Plaintiffs ithis case, and other related entit
became Counterclaim Defendants pursuaat tmited’s Counterclaim filed in this
action on May 12, 2014. Dkt. 15. Theounterclaim identified seven exemplar
United members, only one of which had bedentified in either of Plaintiffs’ two
Complaints.

126. Prior to filing its Counterclaim, United served an Answer on April 1
2014, seeking to setoff or recoup amounts itfed to the Plaintiffs. Dkt. 1.

127. SCM and Julian Omidi, with the assistance of their counsel
(Ms. Whitman), assigned the software liserto Imperium eéictive May 22, 2014.
Nov. 14, 2017 Tr. at 177:14-178:20. dannection with the May 22, 2014
assignment, SCM/Julian Omidi made no\psion for a right of access to the
information contained on NexTech for poses of discovery in the two pending
lawsuits.

128. As discussed below, CounterctaDefendants used information

contained in the NexTech database to sketissal of the Counterclaim, propou
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discovery, respond to discovery, and amgmir complaint in the Main Action.
129. In response to the First Amertl€ounterclaim, the Counterclaim

Defendants filed a motion to dismiss. dmpport of the motion, they relied on

information from NexTech. Dkt. 55. Thweotion referenced documents pertaining

to seven different patients, which wedentified as coming from NexTech. The
dates on the documents for certain of thelpadentified patients indicate that the
were printed or created in October 2044fter the assignment of the NexTech
license to Imperium. Dkt. 66 at 19, 20.

130. In an April 10, 2015 order in tHdain Action, the District Judge
granted United’s motion to dismiss Plafifs’ Complaint but allowed leave to
amend. Case No. 14-cv-ZA,Dkt. 1396 at 120. In response, Plaintiffs filed a
Second Amended Complaisgtting forth numerous, aitidnal specific medical
procedures they provided, the dateshoise procedures, and the specific surgery
centers or other providers that providbdse services for many of the over 300
exemplar patients identified by Plaintiffs.

131. Given the additional informatiocontained in the Second Amended
Complaint, it is more likely than notdahthe NexTech database was accessed
between April 10, 2015 and June 1, 2@dSecure some of this additional
information. Itis not credible aeasonable that Ms. Whitman would have
anticipated all of the matals needed to plead a $ad Amended Complaint or tq
respond to discovery requests sergdCounterclaim Plaintiffs. And the
government had seized the documentatiamead by Ms. Whitman in the spring o
2014. Dec. 12, 2017 Tr. at 119.

132. Itis also more likely than nabhat Counterclaim Defendants utilized
NexTech in 2015-16 to send hundreds tieles to patients asking them to sign a
supplemental assignment of benefits. (P 64. Plaintiffs in their Third
Amended Complaint in the Main Actioildd on February 29016, alleged that
they had “recently contacted many of thgatients, asking them to sign a follow-{
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assignment of benefits” and that over 300quds had returned such assignments.

Case No. 14-cv-2139, Dkt. 1749 at § 707.

133. Counterclaim Defendants have no¢gented crediblevidence that
they had to obtain permission from Imperium to utilize NexTech to print or
download information from NexTech for usethis litigation, and no evidence the
they had to compensate Imperium foclswse. Dr. Au (Imperium’s CEO from
August 2015 through the end of 2016) testified that during that period he was
involved in granting any approvals useNs#xTech. Nov. 14, 2017 Tr. at 97:6-8.
Nor was any evidence presented regardimgsuch approvals by Mr. Kollars, the
first CEO of Imperium. Similarly, Iperium’s current CEO (Janzen Hidalgo)
testified that he had not said “no” taqreests for discretionary access to docume
on the NexTech system by doctors or staff. Dec. 19. 2017 Tr. at 51:5-10.

134. Counterclaim Defendant Top Surgearidized NexTech for its benefit

In a separate lawsuit entitl€aitro, et al.v. Top Surgeons, Inc., et aL.ps Angeles
Superior Court Case No. BC454464. Topdewns asked Ashkan Rajabi, an IT
consultant, to determine the identity dif@ersons who fit the description of class
members irfFaitro. This work required him to use M€ech for six to seven days.
Dec. 19, 2017 Tr. at 125:8-127:10. Heeptually used the NexTech system to
identify over 18,000 patients who werarported class memberkl. at 130.

135. Mr. Rajabi initially testified thalTop Surgeons asked him to perform
the analysis and that he did not retaling contacted by anyone at Imperium.
Dec. 19, 2017 Tr. 126:24-127-2, 130:23-2%¢ later changed $itestimony, stating
he did speak to Dr. Au — then CEOIlofperium — abouthis as well.ld. at 159:18-
161:6. The Court finds Mr. Rajabi’s initiestimony more credible, particularly
because Dr. Au testified that he (as CE¥@)y never approachéa retrieve old
medical records. Nov. 14, 2017 Tr. 97:18-21.

136. In or about December 2016, Impan requested Mark Jubelt, then

counsel for the Counterclaim Defendantsséad out collection letters to patients
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Counterclaim Defendants, which reflectedigrat contact information and historic
billing information obtained from NexTedhbr services rendered by Counterclain
Defendants. An example of such lette€CGP Ex. 98, which states, in part, that

“[o]ur records show that your balance thve services provided under Orange Grg

Surgery Center LLC on the date of servicesow $[ ].” Gunterclaim Defendants

also acknowledge that “Imperium requesidd Jubelt to provide the services.”
Dkt. 562-1 at 6.

137. With respect to the uses of NexTech by or for the benefit of
Counterclaim Defendants, there is no evide that Counterclaim Defendants, or
anyone on their behalf, had to compensateerium for such NexTech use.

l. October 5, 2017 Letter

138. On October 7, 2017, Counterclabefendants provided this Court
with a copy of a letter dated Octobe2D17 from Janzen Hidalgo to Mark Jubelt
and Kamille Dean. Dkt. 544, E8 to K. Dean Declaration.

139. The letter states:

You have requested that we prd&iyou with documents relating to
the NexTech system and magdsiwhich we own and operate
concerning medical services rendkls various doctors and surgical
facilities since 2009. We havedgreat difficulty accessing this
material, and it involves thousandglson thousands of documents. The
burden on our company in attemmgito access these documents has
been unreasonable and extraordinarily burdensome.

Despite our best efforts we canmqobvide any further documents
without compensation. Our staffiarges between $250 to $300 per
hour for document retrieval service®ur attorneys charge $500 per
hour for retrieval, review, and privie examination services. We can
simply no longer seek to obtain these documents without
compensation.

There are hundreds of hours invedl in meeting your request.
Because we do not know the costs ired, we will need to make an
assessment of services to be provided. Should you wish a full
assessment we will provide i@ can provide you with a specific
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breakdown of likely charges for par and/or electronic production
options. However, we anticipateatrhundreds of hours of labor will
be necessary to satisfy the scope of your request.

Please let us know what you wish to do.

140. The October 5, 2017 letter does notda physical signature. Rathe
in the signature block it has “JenzerdBigo” typed in italics, which is a
misspelling of Janzen Hidalgo. CCD Ex. 9.

141. Janzen Hidalgo testified that hged this letter while on the naval
base in San Diego. Mr. Hildg testified that he askdds friend on base to review
it for him and have him add his name untke letter, which he misspelled.

Dec. 19, 2017 Tr. at 52:5-53:24.

142. Janzen Hidalgo testified that i@ote this letter in response to a
request by Mark Jubelt, former counset@tord for Counterclaim Defendants, fa
medical records. Dec. 19, 2017 Tr54t5-17. According to Mr. Hidalgo,

Mr. Jubelt orally requested to extrdicim NexTech “thousands and thousands of

patient files.” Dec. 19, 2017 Tr. at 54:28- Mr. Jubelt did not explain why he
needed the files or which specific patients, just that he wanted “all of the
information” for thousands of patient®ec. 19, 2017 Tr. at 55:15-56:12.

143. Janzen Hidalgo did not recall evagreaking with Mr. Jubelt prior to
this phone call in late September 20I0ec. 19, 2017 Tr. at 56:16-18.

144. Janzen Hidalgo printed out the lettéte traveled to Los Angeles ang
gave it to his brother Jamie Hidalgo, & aa two later. He asked his brother to
deliver it to Mr. Jubelt and Ms. Deamec. 19, 2017 Tr. at 59:23-60:16.

145. Janzen Hidalgo’s October 5, 20lEtter was based on the assumptio
that Imperium was being requested to pewecords for “thousands and thousal
of patients.” Dec. 19, 2017 Tr. at 59:4-He testified that Mr. Jubelt asked him f¢
records of over 3,000 patient®ec. 19, 2017 Tr. at 909- It is not clear where

this number has come from or which patseate on this list because Counterclai
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Plaintiffs’ pending discovery did naisk for records of 3,000 patients.

146. Mr. Oxman also testified that Impem had been willing to provide
documents and record until it allegedlyetiame obvious that it was millions of
documents.” Nov. 14, 2017 Tr. at 48:23- Neither MrOxman nor Janzen
Hidalgo provided a reasonable or crediblsi®dor the estimate that “millions of
documents” were requested by Counterclaim Plaintiffs in discovery.

147. Despite writing in the letter thafw]e have had great difficulty
accessing this material” arfifjhe burden on our company in attempting to acce
these documents has been unreasonablestraordinarily burdensome,” Janzen
Hidalgo has not attempted to access theparecords requested by Mr. Jubelt,
has anyone else at Imperium. d&9, 2017 Tr. at 62:12-64:7.

148. Janzen Hidalgo did not look atyalegal documents within Imperium
regarding Imperium’s obligation to providee requested patient records. Dec. 1
2017 Tr. at 57:5-8.

149. While the October 5, 2017 letter stat‘[o]ur staff charges between
$250 to $300 per hour for document retrieselvices,” JanzeHidalgo testified
that he did not recall Imperium atging anyone $250 to $300 per hour for
document retrieval services. Dd®, 2017 Tr. at 64:22-65:4.

150. Janzen Hidalgo testified that thstimate for the number of hours
involved and the hourly charge of staffeenced in the October 5, 2017 letter w
determined at a meeting between himdetf, Au and anothemanager at Royalty
named Janice. According to Mr. Hidalgather Dr. Au or Jaice came up with the
estimate for both the number of hours and hourly rate. Mr. Hidalgo could not
identify a basis for the hourly rates other thiaat it is a “hassle . . . to get all of
those information.” Dec. 19, 2017 Tr.@8:3-67:3; 69:4-13. Dr. Au did not testif
to such a meeting; to tlo®ntrary, Dr. Au testified that he did not do more than
exchange greetings with Janzen Hgga Nov. 14, 2017 Tr. at 89:2-6.

151. The October 5, 2017 letter also stathat Imperium’s “attorneys
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charge $500 per hour for retrieval, reviemd privilege examination services.”
CCD Ex. 9. Janzen Hidalgo testified tihatwas referring tMaureen Jaroscak an
other “attorneys in the office” that le®uld not identify by name. Mr. Hidalgo,
however, testified at the hearing that Impe does not pay these attorneys or at
other entity for the time of these atteys. Dec. 19, 2017 Tr. at 67:9-69:3.

152. Neither Mr. Jubelt nor Ms. Dean has requested a “full assessment
services to be provided” as referengethe October 5, 2017 letter. CCD EX. 9;
Dec. 19, 2017 Tr. at 69:14-70:6. Afyther “assessment” has not been dolake.

153. Janzen Hidalgo’s testimony abdus conversations with Dr. Au
regarding the statements in the @m#r 5, 2017 letter is not credible and
inconsistent with Dr. Au’s testimony thiaé has not spoken to Mr. Hidalgo since
took over as CEO of Imperium other tham occasional greeting in the office or
over the phone.

154. Janzen Hidalgo testified thaé did not recall having any
conversations with Brian Oxman abadlg request for patient records from
Mr. Jubelt. Dec. 19, 2017 Tr. at 63:29. This contradicts Mr. Oxman’s
testimony that they met at a hotel tsaliss the request. Dec. 12, 2017 Tr. at 63
15-64:11.

155. Based on the inconsistencieg@stimony discussed above, the
misspelling of the author’'s name and @eurt’s observation of Janzen Hidalgo’s
demeanor, as well as a comparison otéssimony with the language used in the
letter, the Court finds it not credible thinzen Hidalgo drafted the letter on his
own. Rather, it is more likely than notatma lawyer or someone else working on
behalf of Counterclaim Defendts drafted the letter.

156. Both Janzen Hidalgo and Brian Oxman testified about the suppos
length of time that it takes to retrieviedaprint patient records. Janzen Hidalgo
testified that it only takes @uple of minutes to pull up a patient’s records, whig
Is searchable by patient name, but it vdotalke a “long time” tgrint, estimating
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that it would take 30 minutes to print 20 pages of patient notes. Dec. 19, 201]
at 44:2-46:7. He attributed the lengthy ptime to the fact that Imperium has slc
or non-functioning printersld. at 46:15-22. Mr. Oxman testified that it takes
“anywhere from an hour anore depending on who thetgant is, and sometimes
it's take as long as three or four hours just to identify all of the information
regarding one patieribecause you've got to look all the different sectors.

Nov. 14, 2017 Tr. at 151:17-24. Mr. Oxmé&mwever, has never actually used th
NexTech system. In addition, his testingos inconsistent with the testimony of
Ashkan Rajabi, Counterclaim Bsandants’ IT consultant who testified that pulling
up a patient’s records “is quickDec. 19, 2017 Tr. at 137:14-19.

157. The burden alleged by merium was also Is&d on the unsupported
assumption that United was requesting aligrd records for 3,000 patients and tk
the requests were for “millions of daments, ” as asserted by Mr. Oxman
(Nov. 14, 2017 Tr. at 48:17-23). In ation, the testimony by Janzen Hidalgo,
Brian Oxman and Dr. Au regarding the cestimate contains unreasonable and
unsupported assumptions. United’s fest of document requests seek documer
relating to only 88 patients. Dkt. 441-8&ubsequent requestdate to discrete
subsets of patients, andsdiete categories of docunignfor example, patient
notes. Much of the claimed burden adsses from unsupported calculations of
time allegedly required tpull up and print the entirety of a patient record,
including use of slow or non-working printers. According to Counterclaim
Defendants, even a short séfpatient notes from NexTedh a burden to print.

158. The Court finds the assertionskmfrden put forth by Counterclaim
Defendants and Imperium to be aasonable, unsupported and incredible.

I
I
I
I
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. CONCLUSIONS OF LAW *

A.  Counterclaim Defendants had a dw to preserve and not hinder

access to evidence on NexTech

1. “Alitigant has a duty to preserveidence it knows or should know is
relevant to imminent litigation.’Cyntegra, Inc. v. Idexx Labs., In@007 U.S. Dist,
LEXIS 97417, at *7 (C.D. Cal. Sept. 21007). Here, Counterclaim Defendants
had a duty to preserve medical recardd other information available on the
NexTech system. Counterclaim Defendakrew that the NexTech database
contained evidence relevant to the two laigsfiled in March of 2014, before the
purported assignment oféiNexTech license to Imperium in May of 2014, and
before the purported sale and transfepatient records by way of Assignment ar
Assumption Agreement in July 2014.

2. Litigants also have a duty not lkinder their opponents’ access to
relevant information by making it modifficult or costly to obtain.See, e.g.,
Treppel v. Biovail Corp.233 F.R.D. 363, 372.4 (S.D.N.Y. 2006) (“conduct that
hinders access to relevant information iscti@nable, even if it does not result in
the loss or destruction of evidencgee Residential Funding Corp. v. DeGeorge
Financial Corp.,306 F.3d 99, 110 (2d Cir. 2002)").

B. Counterclaim Defendants have possession, custody, or control oV

the data on NexTech

3. Rule 34 requires parties to produce responsive documents within

“possession, custody, or control.” Fed.(Rv. P. 34(a)(1). A party need not have

“actual possession of the requested docuinerbe obligatedo produce it.Soto v.
City of Concord162 F.R.D. 603, 619 (N.D. Cdl995). Rather, “control” is
sufficient. See In re Citric Acid Litig.191 F.3d 1090, 1107 (9th Cir. 199%)ales

1 Any of the following conclusions ofwawhich may be determined to be findin
of facts are hereby deemed findings of fact.
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Avionics Inc. v. Matsushita Avionics Sys. Cpg@06 U.S. Dist. LEXIS 97119, at
*10 (C.D. Cal. Mar. 8, 2006). Control mayterd to documents that are nomina
held in another corporation’s care, includify, example, when stored with a sist
corporation or other unrelated entity, be@atthat entity’s “complicity in storing
or withholding documents.Uniden Am. Corp. v. Ericsson I1nd.81 F.R.D. 302,
306 (M.D.N.C. 1998). Accordingly, under R84, courts are to “closely examing
the actual relationship betweévo corporations” when orig a party and the othe
a non-party with claimed control of rempsive documents, in order to “guard
against not just fraud and deceit, but abarp practices, inequitable conduct, or
other false and misleading actions wherebgporations try to hide documents or
make discovery of them difficult.'Uniden 181 F.R.D. at 306 (citin§ociete
Internationale v. Roger857 U.S. 197, 204 (1958)).

4, “[Clourts have also found that onerporation controls another in the
situation where one is the aligo of the other corporationUniden 181 F.R.D.
at 305 (citingAfros S.P.A. v. Kauss-Maffei Corp.113 F.R.D. 127, 130 (D. Del.
1986) (collecting casesyee also Thales Avionic8006 U.S. Dist. LEXIS 97119,
at *10. In these situations, “the court credits substance over form and ignoreg
separate corporate entities in ordeptotect against fraud and deceitJhiden
181 F.R.D. at 305. Moreovalter ego for purposes GRule 34 includes situation
well beyond those whichaeuld permit a finding oin personamurisdiction or
liability based on anl&er ego situation.”ld. at 306.

5.  Alter ego determinations canmend on a variety of non-exhaustive
factors, including the transfer of asskysnon-arm’s length transactions, which ig
an example of the “inequitée conduct” discussed lbniden See, e.g., Kayne v.
Ho, 2012 U.S. Dist. LEXIS 192916, at *2Z.D. Cal. Sept. 6, 2012) (listing
numerous factors, including “the failurert@intain arm’s length relationships,” a
relevant to alter-ego detainations). Similarly, whether a transaction was
conducted at arm’s length sndepend on “the totalitgf the circumstances Cf.,
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e.g, Kachatryan v. Martirosian (In re Martirosian017 Bankr. LEXIS 680, at *9

*12-21 (Bankr. C.D. Cal. Mar14, 2017) (noting “myriadfacts and circumstances$

including a corporation’s registered adebeas supporting a finding that a propef
sale “was not an arm’s length transaction, but instead part of a scheme to hin
delay and/or defraud creditors”).

6. Here, the principal transactionsissue — SCM’s assignment of the
NexTech license to Imperium and SCMiwsdaGolden State’s transfer and sale off
patient records and other reds and materials to Imperium — did not take place
arm’s length. For example, while regenting SCM in connection with the May
2014 assignment, Ms. Jaroscak drafteslAssignment on behalf of SCM and
executed the assignment on behalf of Imperium as a Man8geNov. 14, 2017
Tr. 177:8-178:20; Dec. 12, 2017 Tr. at 18385:15; CCD Ex. 5. Similarly, the
outside counsel involved with the tracion — Sheppard Mullin — reviewed the
agreement on behalf of SCM interests, but also had an attorney-client relatior
with Imperium. Dec. 12, 2017 Tr. at 20240:9. Mr. Kollars also signed the
July 1, 2014 Assignmermind Assumption Agreement dehalf of Imperium as
Assignee, while simultaneously serving@sO of Assignor Golden State., wherg
he was responsible for the management of Counter®aifendant surgery center
Nor was there credible evidence ofyaarm’s-length negotiation or bargaining
before the assignment to Imperium.

7. Other factors that courts consider‘determine when documents in
the possession of one corporation mayleemed under control of another

corporation,” include, but are not limitéd, the following: (i) commonality of

ownership; (i) exchange or intermingliod directors, officers or employees of the

two corporations; (iii) exchange of docants between the corporations in the

ordinary course of business; and (iwafvement of the non-party corporation in

the litigation. Uniden 181 F.R.D. at 306fhales Avionics2006 U.S. Dist. LEXIS

97119, at *13-16. Additional factors imtle: employing the same attorneyse
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Tri-State Equip. v. United Statek097 U.S. Dist. LEXIS 6281, at *24 n.6 (E.D.
Cal. Apr. 17, 1997); or entities thatedicontrolled, dominated, managed, and
operated by [a single family]see Riddle v. Leuschnér]l Cal.2d 574, 581 (1959)
Each of these factors weighs in favor of a finding for purposes of this discove
dispute that Imperium is an alter ego -sbould be deemed to be under the cont
— of one or more @unterclaim Defendants.

8.  Counterclaim Defendants argue thi&re is no evidence of unity of
ownership between Imperium (whichag/ned by the Medical Investment Trust)
and any Counterclaim Defendants. Thatostrue. As amnitial matter, the
April 24, 2015 letter from Ms. Jaroscatounsel for SCM and Imperium, to
NexTech, evidences a unity ioterest: “l represent Imperium, formerly Surgery
Center Management.” CCD Ex. 6. Mdxman claimed this letter was a mistake

by Ms. Jaroscak’s colleague, but Ms. 3aak testified that she assumed she

followed her routine practice in reviewing this letter before it was sent out over

name. Dec. 12, 2017 Tr. at 208: 6-9. Wlyard to unity of ownership/interest,
Ms. Jaroscak also testified that at te@se of the beneficiaries of the Medical
Investment Trust, which are the equitabVeners thereof, is Julian, Michael, or
Cindy Omidi. SeeDec. 12, 2017 Tr. at 201:22-262 Michael and Julian Omidi
also owned Beverly Hills SC (Dkt. 51at 37), and likely owned other surgery
centers that they organizedd incorporated (CCP Exs. 25, 30, 33, 37, 38), and
SCM, which is currently owned by MPezeshk, their uncle and Cindy Omidi’s
brother. Nov. 14, 2017 Tr. at 26:11-16.

9. Moreover, there has been substoverlap and intermingling amon
the personnel of Imperium (and t&naged entities), and the personnel of
Counterclaim Defendants. For examglenothy Kollars, CEO of Imperium from
early 2014 through approximately Aug915, was the CEO “of the various
surgery centers and doctors’ groupntified in the complaint ifaitro v. Top
Surgeons, LLC including Counterclaim Defendés Almont ASC, Beverly Hills
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SC, New Life SC, Woodlake ASC, and T8prgeons. CCP Ex. 16, Ex. E (Kollars
Decl.). In addition, Mr. Kollars was CEO of Golden 8tavhich managed

Counterclaim Defendants,dluding Beverly Hills SCNew Life SC, IMS and
Valley SC. As a result, he wassiltaneously managing the Counterclaim

Defendants and Imperium. r&ilarly, Dr. Au was first a physician at IMS and

——

Medical Director for SCM, then a phy&a at Salus (managed by Imperium) ang
then CEO of Imperium.

10. There has also been substantial ayedf the locations of Imperium
(and its managed entities) atmbse of Counterclaim Defenals. Imperium and its
staffing company Augustus Health told fleeeral government that each of their
addresses is 9100 Wilshire Blvd., SWBROE, Beverly Hills (CCP Ex. 5), which
was also the address of Counterclaim Defatsl§CM. CCP ExS at 7 & 83 at 2.
Ms. Jaroscak, counsel for SCM and Imperj also had offices at this same
address. CCD Ex. 6 & Det2, 2017 Tr. at 195: 2-4. Medical Investment Trust
(sole shareholder of Imperium) has ad@ss (CCP Ex. 121) that is the same
postal box used by Counterclaim Defend&@¥V (CCP Ex. 12 at 5), Beverly Hill

[92)

SC (CCP Ex. 27 at 4), Newfei SC (CCP Ex. 28 at 3), Orange Grove SC (CCP|Ex.

29 at 3), and Valley SC (CCP Ex. 373at). Finally, Royalty and Salus
(Imperium’s managed entities) operate, rfee¢, at the surgery center that was
formerly Orange Grove S@nd which Orange Gro\&C continues to own.
Nov. 14, 2017 Tr. 120:7-22.

11. The evidence also shows, as detaifethe findings of fact above, that
in the course of Imperium’s businegxunterclaim Defenads have had access
after the May 2014 Assignment to use NexTas it benefitted them in this and
other litigation. Imperium also allows@ess to billing and patient records located

in the NexTech database to or for Henefits Counterclaim Defendants — without

charge — for the purpose of billing patie®CP Ex. 98) or for “patient continuity.
CCD Ex. 8 at Section 5. And Counterich Defendant MichagDmidi has access
39
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to NexTech in the ordinary courselnfsiness, and no restrictions have been
imposed by Imperium on his use. Dec. 19, 2017 Tr. at 49:20-51:10. Thus,
Counterclaim Defendants halieen permitted to use NexTech when it is in theit

interest to do so. Counterclaim Defentfacannot, in good faith, take the positio

-

that information is in their “control” when it helps their interests, but not when
Counterclaim Plaintiffs are seeking relevarformation in discovery. This tactic is
an example of a “sharp” or inequitableptice that courts must guard against in
determining the issue of “contton the discovery context.

12. For purposes of this discovery isstlee Court finds that Imperium is @
shell or sham company hese alleged corporate separseess may be disregardeq
under alter ego factors. parium has no employees, nweaue, and no costs that
are material. There is noidence that it regularly genees financial statements or

that it files tax returns. Its former CEOy. Au, testified that Imperium’s business

—

function is to “manage” Salus Medical aRdyalty Surgical, but when asked whg
that entails, Dr. Au said, “I'm not sureNov. 14, 2017 Tr. 85:6-11. As CEO of
Imperium, he “answered to the lawyergfio were also lawyers for Counterclain
Defendants. Nov. 14, 2017 Tt 82:10-15, 60:9-63:11.

13. The conclusion that Imperium isshell or sham company is also
strongly supported by the testimony of dam Hidalgo, its current CEO. In early
2017, Mr. Hidalgo began as Imperium’s GESecretary, Treaser and sole Board
member. Up to that tim&/]r. Hidalgo’s total busiass training and experience
amounted to six months as an accountsgjstant. He was asked to do these jobs
(as well as to be the sole Trustedhw Medical Investment Trust — owner of
Imperium) by “lawyers” all of whom alseepresent Counterclaim Defendants.
Mr. Hidalgo is a full-time, active duty aean in the U.S. Navy — stationed in
San Diego, California. He typically wks from sun up to sun down in his position
in the Navy. He devotemly 3 hours per month to hiuties as CEO, Secretary,

Treasurer, and Board meetat Imperium. Andmperium has no other
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employees. Janzen Hidalgo has spent 8@Iminutes learning about the NexTeg

system. He knows nothing regarding Imperis assets, liabilities or documents.
He is paid $2,500 per month by Imperitoreview two pges of financial
information associated with other compartlest Imperium is supposed to manag
As discussed above in the findings of fadt. Hidalgo is merely a figurehead in
his positions at Imperium without subatial activities oresponsibilities, and
nothing regarding his sel@gan, positions, duties, work or compensation at
Imperium and Medical Investment Trust indicates functioning entities.

14. Courts have found a party to haz@ntrol over another entity’s recorgc
based on evidence of commonality akirest between the two entitieSee Super
Film of Am., Inc. v. UCB Films, Inc219 F.R.D. 649, 655 (D. Kan. 2004). In
Super Film two entities did not share ownkrg or have a parent/subsidiary
relationship, but they exchanged infation, documents and employedéd. In
those circumstances, the court founak tihe moving party “sufficiently
demonstrated eommonality of interesbetween the two entities to impute contrt
over the documentdd. at 655 (emphasis added). Uniden the court similarly
found that documents regularly exolgad (and requests not refused) “in the
ordinary course of business” counseledawor of a Rule 34lter ego finding. 181
F.R.D. at 307.As in these cases, Imperiuoutinely provided access without
charge to the NexTech system to variQ@interclaim Defendants, did not reject
requests from Counterclaim f@adants, and in numeroather ways demonstrate
a commonality of interest with Counteawch Defendants, as set forth in the
findings of fact above.

15. The cases cited by Counterclaimf@sdants hold that piercing the
corporate veil can be difficult when puasing liability or when finding personal
jurisdiction. See, e.gEclectic Props. East, LLE&. Marcus & Millichap Co,.2010
U.S. Dist. LEXIS 7381 (N.D. Cal. Jan. 29, 201ldgmmond v. Monarch Invs.,
LLC, 2010 U.S. Dist. LEXIS 66595 (S.D. Cal. July 2, 2010). But this is not the
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issue now. The Court is currently considgronly whether Imperium is an alter
ego of the Counterclaim Defendants forgmses of discovery. The necessary
showing for this purpose is substantidyer than that required for an alter-ego
finding on the meritsSeeUniden 181 F.R.D. at 306 (“The definition of control
under Rule 34 includes situations wa#lyond those which would permit a finding
of in personamurisdiction or liability base@n an alter ego situation.”).

16. Counterclaim Defendants and Innpen have not rebutted the
showings made by Counterclaim Plaintifégyarding control andlter-ego factors.
Their proposed findings of fact relyavily on the testimony of Mr. Oxman. As
discussed in the findings of fact abottee Court has found that Mr. Oxman’s
testimony lacks credibility and was aftbased on second-hand information fron
his role as a litigation coordinator. &des the Oxman testimony, Counterclaim
Defendants rely mainly otlocuments reflecting boardeetings, assignments and
other transactions, as well e purported actions ofeHfigurehead CEOs (Dr. Au
and Janzen Hidalgo). Thesecords have been dissed above, and most reflect
only paper transactions — involving andercapitalized congmy, directed by
counsel for Counterclaim Defendants aacking functioning officers, employees
board members, revenues, spsax returns or other reslibstance. The existencs
of these paper records, in the face of substantial real-world evidence to the cc
does not establish Imperium as a separate entity beyondlaan@ounterclaim
Defendants. Instead, Counterclaim Defants — through the instructions and
directions of their counsel — have usadl controlled Imperium to improperly
hinder the progress of discovery instikase. Counterclaim Defendants and
Imperium have also presedtmnflated estimates of theme and expense that wou
have to be incurred to @the NexTech databasergsponse to Counterclaim

Plaintiffs’ requests, again in an improper hindrance of discotery.

2 The Court has considered objection€HENo. 722) by Counterclaim Defendar

to certain evidence cited in the propo$edings of fact submitted by Counterclaim
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. ORDER

For purposes of this discovery dispotdy, the Court finds (i) that Imperiun
is an alter ego of one or meof the Counterclaim Defendan(ii) that Imperium is
within the control of the CounterctaiDefendants, (iii) that Counterclaim
Defendants have control of the NexTetdtabase, (iv) that Counterclaim
Defendants have improperlyagand controlled Imperiute hinder the progress
discovery in this case, and (v) tl@dunterclaim Defendants have a duty to
preserve documents in the NexTech databahile this litigation is pending.
Accordingly, Counterclaim Defendardball produce records from the NexTech
database in response to Counterclaim Plaintiffs’ first request for documents.
Counterclaim Defendants shall also useNleeTech database as needed to prep
complete substantive responses tuferclaim Plaintiffs’ first set of

interrogatories.

DATED: 3/2/2018

Aty Mocf—

—

f

are

ALEXANDER F. MacKINNON
UNITEDSTATESMAGISTRATE JUDGE

Plaintiffs. To the extenthe Court has cited hereimyof the challenged evidenc
the objections to that evidesa are overruled. The remang objections are denig
as moot.
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