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Anited States District Court

Central Bistrict of California
CRAIG MCCRACKEN and LAUREN Case No. 2:14-cv-03088-ODW(SHXx)
FAUST,

Plaintiffs, ORDER DENYING DEFENDANT

V. ARCH SPECIALTY INSURANCE

ARCH SPECIALTY INSURANCE COMPANY’'S MOTION TO
COMPANY, UNITED SPECIALTY DISMISS [12]

INSURANCE COMPANY, and DOES 1
through 100, inclusive,
Defendants.
. INTRODUCTION
Plaintiffs Craig McCracken and bLeen Faust hired Hess Roofing

Construction, Inc. to make repairsdaimprovements to their home. Hess w
negligent in its construction, and damagsulted to the Plaintiffs’ home. Hess
insurers—the Defendants in this actionfused to defend Hess in the Plaintiff
underlying negligence suit. Ultiaely, Hess assigned its righagainst its insurers t

h et al v. Afch Specialty Insurance Company et al Dod.
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Plaintiffs, who brought this suit againstetibefendants. Arch Specialty Insurance

Company—one of Hess’s insurers—now nmet@ dismiss Plaintiffs’ First Amended
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Complaint (“FAC”). For the reams discussed below, the CoWENIES the
Defendant’s Motion to Dismiss.(ECF No. 12.)
. FACTUAL BACKGROUND

Plaintiffs own the real property locatat 7270 Mulholland Drive, Los Angele$

California (“the Property”). (KC 1 1.) In May 2007, Plairffs entered into a written
contract with Hess: Hess agreed to aepl the master bedroom’s built-up roof g
install a waterproofing system on the patio deckd. { 10.) Hess performed th
improvement work until March 2010, when Hess abandoned the lgh. (

In January 2010, the Propgmvas severely damaged tsater intrusion through
the windows, doors, walls, and roofld.( 11.) The Plaintiffs notified Hess of th
water damage and dended that Hess repair the Propertid. {{ 12.) Hess failed tg
make the repairs, so Plaintiffs were fordedhire other contractors and engineers
repair the damage.ld()

In September 2012, Plaintiff filed isuagainst Hess in Los Angeles Coun
Superior Court allegig negligence, breach of contract, breach of express warrn
and breach of a third-party-beneficiary-aaat against Hess and its license bond
company. Id. {1 14.) Plaintiffs obtained a filt judgment in the amount @
$209,546.32 against Hess in the underlying actideh. {22.) As a part of &
compromise between Hess and Plaintiffss$iassigned its rights against its insur,
to Plaintiffs. (d. 1 20.)

Defendant Arch is a Nebraskarporation that sellsna distributes insurance i
California. (d. §2.) Plaintiffs allege that Arch insured Hess under commer
general-liability insurance policy numb89CGL04054-00 (the “Ach Policy”). (d.
1 2) The policy was effective from JuBe 2009 to September 22, 2009. (FACN 2

Defendant United Specialty Insurance Camyp is a Delaware corporation th
sells and distributes inence in California. I€l. § 3.) Plaintiffs allege that Unite

! After carefully considering the papers filed sopport of and in opposition to Arch’s motion
dismiss, the Court deems the matter appropriatddoision without oral arguemt. Fed. R. Civ. P
78; L.R. 7-15.
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insured Hess under comm&l-general-liability insurance policy numbe
FEC61000859 (the “Unitedolicy”). (FAC 13) The policy was effective fron
September 22, 2009 to [@ember 22, 2010.1d.)

Plaintiffs allege that in October 201Rjidland Claims Administrations, ot
behalf of United, refused wefend and indemnify Hess agst Plaintiffs’ claims. Id.
1 16.) Plaintiffs contend that Midlandciorrectly refused talefend and indemnify
Hess based on the policy’s priavropleted-work exclusion. Id.) Midland asserted
that the United Policy excluded coverage Hess’s work that was completed prior
the inception date of the policy—in this case September 22, 2009. (

Plaintiffs allege that in November 201jdland undertook amvestigation of
the Plaintiffs’ claims against Hess on behalf of Arcthd.  15) Plaintiffs contend
that Arch never accepted or rejectbd tender of dense by Hess.Id.)

Plaintiffs assert that in February 20XBey furnished Midland with copies ¢
the Hess account history, emails, and invoibes established that Hess continued

work at the Propertthrough March 2010.1d. § 17.) Plaintiffs allge that despite this

production, Arch and Unitke refused to defend Hess the Plaintiffs’ underlying
action against Hess in breach of the esprand implied terms of the policies;
including their duty to defend if there is any potential for coveralgk J (8.)

Plaintiffs, as assignees of Hess, filed sigainst Defendants alleging breach
(1) the duty to defend and (2) the implied coaet of good faith. (EF No. 1, Ex. A.)
On April 22, 2014, Defendants removed th&éacto this Court on diversity ground:
(ECF No. 1.) On April 28, 2014, Arch mayé¢o dismiss Plaintiffs’ Complaint. (EC
No. 12.)

lll.  LEGAL STANDARD

A court may dismiss a complaint underl®&a2(b)(6) for lack of a cognizabl

legal theory or insufficient facts pleadéal support an otherwise cognizable leg

theory. Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990). T

survive a dismissal motion, a complairted only satisfy the minimal notice pleadi
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requirements of Rule 8(a)(2)—a shamd plain statement of the clainPorter v.
Jones 319 F.3d 483, 494 (9th Cir. 2003). Tleetual “allegations must be enough|to
raise a right to relief abovihe speculative level.”Bell Atl. Corp. v. Twombly550
U.S. 544, 555 (2007). That is, the compilammust “contain sufficient factual mattey,
accepted as true, to state a claim teefehat is plausible on its face.’Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009).

The determination whether a complaintifaes the plausibility standard is |a
“context-specific task that requires theviesving court to draw on its judicial
experience and common senseld. at 679. A court is geerally limited to the
pleadings and must construk “factual allegations set fdntin the complaint . . . a
true and . . . in the light most favorable” to the plaintifee v. City of L.A.250 F.3d
668, 688 (9th Cir. 2001). But a court neeat blindly accept conclusory allegations,
unwarranted deductions of facdnd unreasonable inferenceSprewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001).

As a general rule, a court should fregiye leave to amend a complaint that has

UJ

been dismissed. Fed. R. Civ. P. 15(8ut a court may deny leave to amend when
“the court determines thatdhallegation of other factsonsistent with the challenged
pleading could not possibly cure the deficiencythreiber Distrib. Co. v. Serv-Wsll
Furniture Co, 806 F.2d 1393, 1401 (9th Cir.19868geLopez v. Smith203 F.3d
1122, 1127 (9th Cir. 2000).
IV. DISCUSSION

Arch moves to dismiss Plaintiffs’ FAGebause it cannot be liable for breach|of
its duty to defend—and consequently breach of thdi@shgovenanof good faith—
as a matter of law. Arch contends tha thcts alleged in the FAC clearly preclude
coverage under the Arch Policy. Plaintitfssagree. For the following reasons the
CourtDENIES Arch’s Motion to Dismiss.
111
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A. Judicial Notice

At the outset, Arch requests that the Gdake judicial notice of Arch Policy,

(ECF No. 12, Ex. A.) Plaintiffs do not oppases request. Plaintiffs in turn reque

that the Court take judicial notice ofetiComplaint filed in the underlying action

McCracken, et al. v. Hess Roofing and Constr. Inc., ,e€Cate No. BC492400 (“th
underlying complaint”). (ECINo. 20, Ex. 1.) Arch d@enot oppose this request.

Generally, a court may not consideryaother materials beyond the pleadin
when deciding a Rule 12(b)(6) motior.ee v. City of L.A.250 F.3d 668, 688 (9tl
Cir. 2001). Consideration of extrinsevidence converts a 12(b)(6) motion to
summary-judgment motion. Fed. R. civ.12(b)(6). But there are two exceptions
this rule.

First, under Federal Rule of Evidence 281court may take judicial notice ¢
matters of public record as long as thdiceml facts are not “subject to reasona
dispute.” Lee, 250 F.3d at 689 (quotinglGIC Indem. Corp. v. WeismaB03 F.2d
500, 504 (9th Cir.1986)); Fed. R. Evid. 201.

Second, a court is permitted to consitfeaterial which is properly submitte
as part of the complaint on a motion desmiss without converting the motion |1
dismiss into a motion for summary judgment.lee 250 F.3d at 688 (interng
guotations marks omitted). Materials tlzaie not attached to the complaint, but

which the complaint necessarily relies, maycbasidered if: “(1) the complaint refer

to the document; (2) the document is centvathe plaintiff's claim; and (3) no part
guestions the authenticity of the documentJhited States v. Corinthian Col]$655
F.3d 984, 999 (9th Cir. 2011)Marder v. Lopez450 F.3d 445, 448 (9th Cir.2006
Second, a court may take judicial notice roatters of public record that are n
subject to reasonable dispute. Fed. R. Evid. @otinthian Colls, 655 F.3d at 999.
The underlying complaint is a matter ptblic record and not subject f
reasonable dispute. Courts “may takdigeoof proceedings in other courts, bg
within and without the federal judicial stem, if those proceedings have a dir
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relation to the matters at issudlilton H. Greene Archives, Inc. v. Marilyn Monrge
LLC, 692 F.3d 983, 991 n. 8 (9th Cir. 2012). cAddingly, the Court takes judicia
notice of the underlying complaint.

Plaintiffs’ claims necessarily depend dne provisions of the Arch Policy,
which is repeatedly referred to in tli@omplaint. (Compl. 2, 18-19, 26-27.)
Additionally, with regard to the Arch Moy, Arch attached the document to its
Motion to Dismiss, and Plaintiffs do notsgiute the authenticity of the document.
(ECF No. 12, Ex. A.) Accordingly, the Cduakes judicial notice of the Arch Policy
documents and assumes that they areftnupurposes of the motions to dismisSee
Corinthian Colls, 655 F.3d at 999.

B. Duty to Defend

Under California law, an insurer’s dutyp defend against litigation brought
against the insured by a third party arisdsenever the insurer ascertains facts that
give rise to even the potentiar indemnity under the policy Scottsdale Ins. Co. V.
MV Transp. 336 Cal. 4th 643, 654 (2009)tontrose Chem. Corp. v. Sup. @&.Cal.4th
287, 300 (1993) (“Any doubt a® whether the facts eslessh the existence of th
defense duty must be resolved in the iedis favor.”). Whether there the duty o

(D

defend exists is evaluated by “referencéhi® policy, complaint, and all facts known
to the insurer from any sourceMontrose,6 Cal.4th at 300.
Arch asserts that Plaintiffs claims fai$ a matter of lawecause there was no

UJ

potential for coverage in the underlying acati Arch contendshat coverage was
precluded because (1) the property damadendi occur during the policy period and
(2) two policy exclusions apply to bar coage of the claim. The Court addresses
each in turn.
1. Occurrence of the property damage
First, Arch argues that there was no ptied of coveragdecause the property
damage did not “occur” or “first take pkatduring the policy period. Specifically,
111
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Arch contends that the Arch Policy enda September 22, 2009, but the propsg
damage did not occur until January 2010.

Plaintiffs argue that January 2010 “is notpimore than the date the Plaintif
observed appreciable damage to their homa date of manifestation”—not the da
that property damage occurred for coverageoses. (Opp’n 4.) Plaintiffs argue th
the property damage was caused by Hessiigence during the policy period, b
the consequences of that injury did appear until after the policy expired.

Whether Arch had a potential dutp indemnify Hessdepends upon thg
coverage provisions and exdmss in the Arch Policy.SeeModern Dev. Co. v
Navigators Ins. Co.111 Cal. App. 4th 932, 939 (2B0(“[I]n determining whether
allegations in a particular complaint givise to coverage under a comprehens
general liability [sic] policy, courts must consider both the occurrence language
policy, and the endorsements or exclusiafiscting coverage, i&ny, included in the
policy terms.”).

Insurance policies are contracts intetpdein accordance with the general ru
of construction applicable to all contractslount Vernon Fire Ins. Corp. v. Oxnar
Hospitality Enter., Ing.219 Cal. App. 4th 876, 882 (28). The principal tenet o
contract interpretation is to effect the partiggént as expressed in the contract ter
Id. (citing AIU Ins. Co. v. Sup. Gt51 Cal. 3d 807, 822 (1990)). To that effe
insurance policy terms arevgin their plain meaningMount Vernon 219 Cal. App.
4th at 882; Cal. Civ. Code®38. The context in whicpolicy terms appear is als
critical. 1d (“[E]Jqually important are the pmirements of reasonableness 3
context.”) (internal quotation marks omitted)

The Arch Policy, like most thirgarty-liability-insurance policie$,is an
occurrence-based policy. The Arch Polegplies to property aaage only if “The

2 Third-party liability policies differ from firsparty insurance policies in that they assume
contractual duty to pay judgmentsat the insured becomes legatipligated to pay as damagg
because of bodily injury or property damage caused by the ins@eeMontrose 10 Cal. 4th at
663.
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bodily injury or property damage is caddey an occurrence which takes place dur
the policy period . . . and . . . such ogemce first takes place during the poli

period.” (ECF No. 12, Ex. A at A-6.) ©uarrence is defined in the policy as “an

accident, including a continuous or regehtexposure to substantially the sa

general harmful condition, rieer expected nor intenddcbm the standpoint of the
insured.” (d. at A-21.) The policy provides atandard definition of “property

damage,” i.e., “physical injury to tangélproperty, including loss of use of th

property”. (ECF Nol2, Ex. A at A-21.)
The Arch Policy also contains a firsk&s-place limitation. It provides that,
All bodily injury or propety damage arising from an occurrence shall be
deemed to first take place at the timiethe first such bodily injury or
property damage, regardless of the ddtmanifestation . . . even though
the occurrence giving rise to suchhtige may be contirous or repeated
exposure to the same generallyrhful conditions, and even though the
nature, type [sic] or extent of sublodily injury orproperty damage may
be continuous, progressive, cuntiva, changing [sic] or evolving.

(Id. at A-7.)
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Thus, the plain language of the Arch Bglmakes clear that it is an occurrencge-

based policy that requires both the occurrearwe first instance of property damage
take place during the policy period. Thooperty damage that occurs—or, in t

case of progressive damage, that begidgrng the insurers’ policy period, but

manifests or continues after theriod, triggers coverage.

Arch insured Hess from June 5, 2009otigh September 22, 2009, in the migst

of the construction on Plaintiffs’ propertyn the underlying action, Plaintiffs alleggd

that the damage arising out of Hess'gjliteence occurred “on or after June, [s

2007, and “within 5 years of the replacementh&f built-up roof and within 2 years ¢f
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the general construction.” (ECF No. 20.) Thus, the Complaint alleges that a
someproperty damage took place during #hech Policy period. Consequently th
first instance of property damage couiddve taken place duringpe policy period.
Because the Plaintiffs’ property damageuld have taken place during the poli
period, the Court concludes that Plaintiffsydalleged sufficient facts to give rise
the potential for indemnity under the policy.

Arch’s reliance on the date that the Pldigtfirst noticed the water damage
the first instance of damage is misplacékhe Arch Policy did not limit coverage t
the first manifesteddamages. See St. Paul Mercury Ins. Co v. Mountain W. F3g
Bureau Mutual Ins. C.210 Cal. App. 4th 645, 66(2012) (“Occurrence-base
policies will cover injuries thabbccur’ during the policy periodven if not discovere(

or manifested until after expiration of the policy periddinternal quotation marks

omitted) (emphasis in original).

Indeed, under similar facts and nearhentical contract terms, courts hay
found potential coverage thaitggered the duty to defend. Repperell v. Scottsdal
Ins. Co.,62 Cal. App. 4th 1045 (1998), the court found a duty to defend arose
on defective design and consgttion allegations, even though the damages did
manifest until years after the policy period expirédl. at 1055. Like the Arch Policy
the general-liability policy in effecduring the construction of the home w
occurrence-based.ld. at 1048-49. In reaching itomclusion that the insuranc
company had a duty to defend, the cowasoned, “The clear implication of tk
complaint is that there existed—at lepstentially—a covered event, i.e., a continuir
and progressively deteramting process which begawith defective design ant
construction admittedlwithin the pertinent policy.” Id. (emphasis in original)
accord Century Inda. Co. v. Hearrean98 Cal. App. 4th 734 , 740 (2004t. Paul
Fire & Marine Ins.Co. v. Vadnais Corp.Case No. CV F 10-1669 LJO GSA, 20
WL 761664 at*9 (E.D. Cal. Ma6, 2012) (finding that the alleged defective design
111
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and installation during the policy periodafsed the potential for a covered eve
even though the damages wdrscovered later).
2. Exclusions

Arch next argues that even if the Cboiinds that the Plaiiffs’ claim was a
covered occurrence, two policy exclusiong5}and j(6)—apply to bar coverage
the claim. While the insured has the ifittauirden of demonstrating a claim fal
within the basic coverage scope, “exctus are narrowly construed and must
proven by the insurer.’Collin v. Am. Empire Ins. Co21 Cal. App. 4th 787, 802-0
(1994). Ambiguities and reasonable doubts are resolved against the indilliery.
Elite Ins. Co.,100 Cal. App. 3d@39, 751 (1980).

The exclusion found in j(5) applies to s in progress. (ECF No. 12, Ex. A
A-9.) The works-in-progress exclusion provides that Arch is not obligate
indemnify Hess for property damage thatwrs while Hess is performing operatio
on the Property. 1d.) The exclusion found in j(6) is a faulty-workmanship exclusi
(ECF No. 12, Ex. A at A-10.) It excludeswerage for the physical injury to, or los
of use of, the part of the Property thmatist be replaced bause Hess’'s work wa
performed incorrectly. Botbf these exclusions functidim bar coverage unless th
damage comes within the “products-cosatptl operations hazard” exceptioihd.)

The products-completed operations hdzarovision in the Arch Policy is

designed to cover property damagat occurs after an inmed’s work is completed
The products-completed operations hazard states that work will be deemed com
in relevant part, when (1) all the contractrlvés completed, or (2) the work has be
“put to its intended use by wrperson other than anothewntractor or subcontracta
working on the same project.(ECF No. 12, Ex. A at 21.) The Arch Policy note{
that “Work that may need service, mainter@rcorrection, repaor replacement afte
it is completed . . . will be treated as cdeipd even though a contract requires s\
service, maintenance, correctjoepair or replacementid.
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Arch asserts that because Plaintiffs dat allege that Hess completed its wa
during the Arch Policy period in the undenyg Hess complaint, exclusions j(5) ar
j(6) preclude coverage for any property dgma Plaintiffs argue that Hess’s wo

was both completed and put to its intendee loyg Plaintiffs during the policy period.

Plaintiffs contend that dlbugh the dates that the waslas completed and put to i
intended were not included in the underty Hess Complaint, they were eas
ascertainable by other facts made awddao Arch, including Hess’s invoices, th
invoice payments, and erhaorrespondence.

Under California law, an insurer’s duty tiefend is evaluated by “reference
the policy, complaint, and all facksiown to the insurer from any sourceviontrose,
6 Cal. 4th at 300. Accordingly, Plaintif€en appropriately rely on the Hess invoic
payments, and email correspondence to st Arch had notice of a potential

covered claim. Arch owed a duty to defeHess against the underlying complaint

there was even thaotentialfor indemnity uwler the policy.Scottsdale36 Cal. 4th at
654; Montrose Chem. Corp6 Cal.4th at 300. Andny doubt must have bee
resolved in Hess’s favorMontrose Chem. Corp§ Cal.4th at 300. Consequentl
Arch has failed to meet its high burdém prove that theravere absolutely ng
potentially covered claimsontained in the underlyg Hess Complaint.
C. Duty of Good Faith

Arch argues that Plaintiffs’ breacli-good-faith claim should be dismisse
because there was no duty to defend Heskdarunderlying action. Where “there
no potential for coverage, and hence no duty to defend under the terms of the
there can be no action for breach of theplied covenant ofgood faith and fair
dealing.” Waller v. Truck Ins. Exch. Incl1l Cal. 4th 1, 35 (1995). Because Arch
failed to prove that no potentior coverage existed, PHiffs sufficiently state a
claim for breach of the implied covantaof good faith and fair dealing.
111
111

11

d
IS
polic

nas




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

For the reasons discussed above, the TABENIES Arch’s Motion to Dismiss.

(ECF No. 12.)
IT IS SO ORDERED.

June 23, 2014

V. CONCLUSION

Y 2007

OTIS D. WRIGHT, Ii
UNITED STATES DISTRICT JUDGE

12




