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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

ROBERT GORDONHUGHES, Casélo. CV 14-03631 RZ
Plaintiff,
MEMORANDUM OPINION
VS. ANDORDER
CAROLYN W. COLVIN, Acting
Commissioner of Social Security, )
Defendant. )

Plaintiff Robert Gordon Hughes pieusly was found not disabled by th
Social Security Commissioner. On appehis Court remandetbr determination of
whether Plaintiff had performed substangainful activity as a telephone solicitor, th
past relevant work that the Administraivlbaw Judge had said he could perfor
Hughesv. Astrue, CV 11-9608-RZ (C.D. Cal. 2012). [A532-35] While the case wa
on remand, the Commissioner adjudicated a lapplication, and found that Plaintif
had become disabled as of November 20M/hat remained from the first court ca
therefore was the period from the onset datd Blaintiff originally asserted in thg

case, July 2009, to the date after whibk Commissioner concedes Plaintiff beca

' The Administrative Law used the date of W2, 2012, which aPpears to be the da
that disability payments actualiyegan. The date that disabilitgelf was
November 19, 2011, the date udsdthe parties before the Court.

ound appears to be
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disabled. The present appeahcerns that period; the Administrative Law Judge fol
that Plaintiff had not been disabled priorNovember 2011, and Plaintiff again appe
to this court.

The Administrative Law Judge found tHlaintiff had a variety of sever
impairments related to problenwith his heart. [AR 469]He addressed the issl
raised by this Court on the prior revielay finding that Plaintiff had not performe
substantial gainful activity ihis past relevant work astelephone solicitor. [AR 474]
However, he found that Plaintiffad performed substantial gainful activity in his pg
work as a commodities sellexhich the Administrative Lba Judge found was disting

from Plaintiff's other past telephone solicitation workld.] Further finding that

Plaintiff retained the capdyg to perform such workthe Administrative Law Judge

concluded that Plaintiff was not disabled foe #losed period at issun this case. [AR
474-75]

Plaintiff contends that the Admistrative Law Judge wrongly evaluatg
the medical evidence from the treating physiddanWyner. He also contends that tl
Administrative Law Judge should havensidered certain ndécal evidence from
another doctor, Dr. Banayan, which came dfiter period at issue in the present ca

Finally, Plaintiff contends that the Admstrative Law Judge should have conside

Plaintiff's supposed mental impairmentThe Court finds non@f these arguments

persuasive.

Dr. Wyner presented differing anadgsof Plaintiff's capacity. Plaintiff
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now points to one such analysis, in which Dr. Wyner found that Plaintiff's residual

functional capacity was quite low, below tlevel for sedentary work. [AR 444-48
Plaintiff acknowledges the existence ofddferent, 20-months-earlier, analysis I
Dr.Wyner, in which Dr. Wyner found that&tiff's capacity was greater, particular
with respect to the ability tetand for two hours and tat $or a longer period of time
generally consistent witlthe requirements for sedentary work. [AR 347-48] 1

Administrative Law Judge discussed bo#sessments [AR 471-73], together with |
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evaluation of the other metil evidence, and Plaintiffs own contributions to |

difficulties, including not being comgint with medicationrequirements and not

seeking medical treatment promptly wheeeded. [AR 471-74] It may be that
different administrative law judge might hareached differentanclusions in assessin
this evidence. However,dhassessment made by this administrative law judge wa
unreasonable, and the Court is obligateduptold it if, as here, the evidence
susceptible to more thamme interpretation.Batson v. Commissioner, 359 F.3d 1190,
1196 (9th Cir. 2004)Thomasv. Barnhart, 278 F.3d 947, 954 (9th Cir. 200R)ayes v.
Massanari, 276 F.3d 453, 459 (9th Cir. 2001).

Plaintiff also asserts that th&dministrative Law Judge erred in ng
considering the opinion of Dr. Banayan whoAugust 2012, opined that Plaintiff had
working capacity of less than four hours gy. The Adminisative Law Judge did
not accept this opinion, because it was readeafter Plaintiff already had besg
determined to be disabledAR 472] Medical evidence t&dr a period of disability car

be considered by the Commissioner, becayseptoms often bespeak a problem tl

arose before the patient saw a doct8mith v. Bowen, 849 F.2d 1222, 1225 (9th Cir.

1998). This was not such a situatibrpwever. Here, Dr. Banayan was opining

Plaintiff's capacity as of théme that he stated his opon. The Administrative Law
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Judge was correct that the opinion, while isweansistent with the decision that already

had been made that Plaintiff was disabldid, not shed light on Plaintiff's capacity t
work before he wadetermined to have become disabled.

Plaintiff's last argument is that the Administrative Law Judge failed

consider a colorable claimdhPlaintiff suffered a mentampairment. The claim was

based mostly on Plaintiff's own testimony ts his levels of stress, not on medid

evidence. Severity is measure of functionability20 C.F.R. 88 404.1521, 416.921;

Yuckert v. Bowen, 841 F.2d 303, 306 (9th Cir. 198&molen v. Chater, 80 F.3d 1273,
1290 (9th Cir. 1996), and the Administrative Lawdge was justified in concluding ths
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Plaintiff did not adduce substantial evidertbat any mental impairment qualified 4

severe.

affirmed.

In accordance with the foregointhe decision of the Commissioner

IT IS SO ORDERED.
DATED: March 09, 2015

gt St

RALPH ZAREFSKY
UNITED STATESMAGISTRATE JUDGE
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