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l. INTRODUCTION
This action falls under the Employee Retnent Income Security Act of 1974
(“ERISA”), 29 U.S.C. 8§ 100&t seq. Plaintiff Gloria Carrieiis a fifty-five-year-old

woman who previously worked for Bank America as a Credit Administrator.

Through her position at Bank of Americaalpitiff enrolled in an employee welfare
benefit plan that provides disability bémeto the bank’s employees. Defendant
Aetna Life Insurance Compgradministers this plan, which provides for both sho
term disability (“STD”) benefits and fay-term disability (“LTD”) benefits.

After being diagnosed with uterine @am, Plaintiff underwent surgery and
chemotherapy, which led her to develogngicant neuropathyrad become severely
depressed. As a result, Plaintiff tooleave of absence fromork and submitted a
claim for STD benefits in August 2011. féadant granted that claim, and Plaintif
received STD benefits for some tim@/hen Plaintiff reached the maximum
allowable number of weeks for STD beitelinder her policyDefendant began
evaluating Plaintiff's eligibility for LTD baefits. Finding her to be eligible,
Defendant provided Plaintiff with LTD Inefits beginning on February 10, 2012.
On July 11, 2013, howevdbdefendant terminated Plaintiff's LTD benefits after

determining that she no longer met tholicy’s definition of disability.

Through an attorney named Donald Coopajntiff appealed this terminatign

of benefits in August 2013. Mr. Coopsrbmitted a number of Plaintiff's medical
documents to Defendant in support of her appeal, but Defendant rejected Plair
appeal on February 7, 2014hholding its termination d?laintiff's LTD benefits.
Believing that Defendant wrongfully withliebenefits due under the disability
insurance policy, Plaintiff filed the irestit action. She now seeks review of
Defendant’s terminatioof her LTD benefits.

After ade novareview of the record and argument of counsel, the Court fi
that Plaintiff is entitled to LTD benefitsnder the policy, and consequently that

Defendant’s termination wasiproper. Accordingly, judgment is for Plaintiff.
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II.  FINDINGS OF FACT?

A. The Policy
Plaintiff began working for Bank of America on July 30, 2010, when she
hired as a Credit Administrator. (AR0421As a Credit Administrator, Plaintiff's

role at Bank of America entailed “[s]up&sfing] and coordinat[ing] activities of

workers engaged in processing and recording commercial, residential, and con
loans,” which involved minimal physical regements such as occasionally “lifting

carrying, pushing, [and] pulling 10 Lbs.” (AR0721.) Plaintiff's job “[m]ostly”

involved “sitting,” although it also includedtanding or walking for brief periods of

time.” (AR0O721.) Accordingly, the physical demand level listed for her positior
“sedentary.” (AR0421.) Nevdmtless, the position also involves
“[cJommunicat[ing] risk analysis cleartyhrough written and oral communication,”
“[i]dentify[ing] problems oncredit-related issues, guidedis & policies,” performing
research on closed loans, and suigarg between twenty and 100 people across
multiple states. (AR0503, 0694.)

As a Bank of America employee, Plaintiff enrolled in the employee welfar

benefits policy administered by Defendarbe€AR0017-99.) This policy provides

for both short-term and long-term disabilbgnefits. (AR0012.) Pursuant to this
policy, an employee may seek STD bendbtsup to twenty-six weeks, after which
the employee may apply for LTD benefittAR0348-49.) To be eligible for LTD
benefits, an employee must meet théngkgon of “disability” under the policy:

From the date that you first becandisabled and until monthly
benefits are payable for 18 monthsuymeet the test of disability on
any day that:

e You cannot perform thenaterial duties of your own
occupation solely because of arnllness, injury or
disabling pregnancy-tated condition; and

1 Any finding of fact which constitutes a conclasiof law is hereby adopted as a conclusion of
law. Unless otherwise noted, all citations willtbehe administrative record in this matter.
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e Your earnings are 80% or less of yoadjusted
predisability earnings.

After the first 18 months of your disability that monthly benefits are
payable, you meet the plan’s tedt disability on any day you are
unable to work at anfreasonable occupationsolely because of an
iliness, injury or disabling pregnancy-related condition.

(AR1658.) It further states: “The lossafprofessional or occupational license or
certification that is required by your owrcupation does not mean you meet the
of disability. You must meet the plan’s te$tdisability to be considered disabled.
(AR1658.) As for the definition of “ownccupation,” as referenced in this

provision, the policy defines that term as:

The occupation that you are routinely performing when your period of
disability begins. Your occupation will be viewed as it is normally
performed in the national economy instead of how it is performed:

e For your specific employer; or
e Atyour location or work site; and _ _
e Without regard to your specific reporting relationship.

(AR1673.) The policy also defines the tehmasonable occupation” as “any gainf
activity . . . [flor which youare, or may reasonably bewe, fitted by education,
training, or experience,” and “[w]hich resuits or can be expeetl to result in, an
income of more than 60% of yoadjusted predisability earnings” (AR1675.)
Finally, the policy limits LTD benefits #t result from a mental or psychiatri

condition. Specifically, the policy statdsan an employee “will no longer be

considered as disabled and eligible for lo@ign monthly benefitafter benefits have

been payable for 24 months if it is determinledlt [his or her] disability is primarily
caused by” either (1) “[a] nmtal health or psychiatric condition, including physica
manifestations of these conditions, butluding conditions with demonstrable,
structural brain damage,” or (2) “Jabhol and/or druglause.” (AR1660.)

B. Plaintiff's Diagnosis

In 2009, Plaintiff was diagnosed wigtage 3C/4A uterine cancer. (AR0966
1090-91.) On June 24, 2009, Plaintiff urvdent surgery to remove her uterus.
(AR1091.) She then underwent three cycles of chemotherapy, which led her tq
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develop significant neuropathy. (AR109@dllowing this treatment, Plaintiff saw
Dr. Andrew Seltzer, M.D., who, on JuBy, 2011, reported that Plaintiff “recently
has developed constant timg) and numbness from hebelvs to her hands and he
feet. She feels like something is smaslamgry part of her limbs. She reports

weakness in the hands. In the past thrdewrmonths things hee escalated. She

also having abdominal and rib cage pai(RR0943.) Dr. Seltzer subsequently

diagnosed Plaintiff with chronic myofascin syndrome and thoracic spine pair} i

a report dated August 32011. (ARQ0947.)
C. Plaintiff's Receipt of STD Benefits

On August 12, 2011, Plaintiff tookleave of absence from workSége

ARO0895.) She then submitted a claim D benefits pursuant to the employee
welfare benefits policy on August 2Z5011. (AR0895.)Although Defendant
initially sent Plaintiff a letter denyinBlaintiff's claim on September 12, 2011,
(AR0930-31), Defendant sent Plaintiff another letter that same day approving (
claim for STD benefits, (AR0932-34). Plaintiff's STD benefits were effective
beginning August 19, 2011, with Defendé&mimonitor her claim. (AR0932.)

On September 29, 2011, Dr. Philip Corrado, Ph.D., completed a series of

diagnostic tests on Plaintiff. (AR1087-40L) Following these tests, Dr. Corrado
observed: “Ms. Carrier was administerediaical interview ad given a battery of
cognitive, motor, perceptual, and persayassessments. This evaluation can be
considered an accurate reflection of lsaurrier’'s current leveof functioning.”
(AR1094.) The tests run by Dr. Corrado reeeahat Plaintiff “performed poorly o
tasks which tapped working memory,” tiséie demonstrated “deficits in executive
functioning,” and that she “me]t] the diagtioxriteria for pain disorder.” (AR1114
1117.) Consequently, Dr. Codaconcluded that Plaintiff “should be considered
totally disabled on a psychiatricdia at th[at] time.” (AR1118.)

Defendant wrote Plaintiff a letter on @ber 12, 2011, informing her that he
STD benefits had been termated because her recent neadlireports indicated that
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her condition had improved “due to an excellent response from trigger point
injections.” (AR0964-65.) After Plainfibppealed, however, Defendant overturn
its decision on the basis that, although Plaintiff had undergone “8 trigger point
injections,” she neverthelessrily obtained temporary relief.”(AR1017-18.)
Defendant then provided STD benethsough February 2012. (AR1122-23.)

On May 15, 2012, Defendant’s personnel wratnote in Plaintiff's file stating
that there was no medical informationstgpport a continued abnce. (AR0466.)
Shortly thereafter on May 18, 2012, [3eltzer submitted an Attending Physician
Statement to Defendant in which he deteed that Plaintiff remained unable to
work due to “thoracic pain, rip pain,bar pain, and cervicalgia.” (AR1064-65.)
Dr. Corrado also submitted a letter to Defant on Plaintiff's behalf, opining that it
was “completely unfair and an unreasonadpectation” that Plaintiff had been
subjected to deadlines related to the béneblicy of which she was not previously
“given [Plaintiff's] physical, psychiatricas well as neur@gnitive deficits.”
(AR1253-54.) Dr. Corradfurther stated that, “due to the fact that [Plaintiff] is
disabled, [Defendant] cannot expect hemteet arbitrary deadlines.” (AR1254.)
Despite this correspondem and Defendant’s notatignsdoes not appear that
Defendant ceased providing Plaintiff with STD benefits.

D. Plaintiff's Claim for LTD Benefits

In an August 10, 2012 letteDefendant informed Rintiff that she would

“soon reach the maximum number of weéksshort-term disability benefits under
[her] plan,” and that Defendant wagtiewing [her] clainto determine [her]
eligibility for [LTD] benefits” (AR1127.) Defendant wrote to Plaintiff again on

2 Defendant wrote a similar lettey Plaintiff on January 6, 2012, @g informing her that her STD
benefits had been terminated oa thasis that “the clinical inforation received did not indicate
any updated objective clinical infoation that would substantiateati{Plaintiff was] functionally
impaired from a sedentary job mnable to perform the essential ftinos of [her] job as a Credit

Administrator.” (AR1031-32.) After Dr. Corrado callen Plaintiff's behalf and learned that the

reason for the termination was tleatorm “was incorrectly sigrekby a physician’s assistant,” Dr.
Corrado assisted Plaintiff in completing the foX®R1276), and Defendant overturned its denig
(AR0602).
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August 28, 2012, noting that the LTD Bemie#Manager had been attempting to
contact her to discuss her LTD beneéilsim. (AR1160.) That same day,
Defendant sent Plaintiff a consent form thla¢ needed to fill out to be eligible for
LTD benefits. (AR1161-62.) On Septemi®, 2012, Defendant wrote to Plaintif
advising her that she neededcomplete and return ¢am forms by October 9, 201
in order to be eligible ioLTD benefits. (AR1163-87.Dn September 13, 2012, D
Corrado faxed a letter to Defendant stating that Plaintiff remained “temporarily
totally disabled . . . and [was] not abler&turn to her work duties,” noting that
“[h]er expected return to work tiais November 15, 2012.” (AR1189-90.)

In support of this conclusion, D€orrado submitted a Behavioral Health
Clinician Statement on Septemi#t, 2012, in which he stated that his rationale f
recommending disability leawgas Plaintiff's “major depression” and “cognitive
disorder.” (AR1199-1200.) Dr. Corrado algoned that Plaintiff's reasoning and
judgment were impaired, noting: “jumping¢onclusions; [t]hinks she will be bette
off dead; engages in catastrophic thinkiogergeneralizes.[AR1199.) Defendant
responded to Plaintiff on September 2@12, advising her that Defendant was
unable to complete its review of Plaintgfclaim within forty-five days “[d]ue to
[Plaintiff's] delay in sending t requested information,” bthiat Defendant expecte
to be able to make a decision by Octobg, 2012. (AR1201-0R.0n October 18,
2012, Defendant wrote to Plaintiff, indicad that Plaintiff was “eligible to receive

monthly benefits effective February 1@12 and continuing for up to 18 months, $

long as [she] remain[ed] disabled fr¢her] own occupation.” (AR1206-07.)
Defendant wrote Plaintiff another leti@n January 15, 2013, advising her th

its personnel had been trying to reachiftiff to discuss her current condition and

any changes to the treatment of her condition. (AR1217.) That same day, Defende

sent Plaintiff a letter advising her oftlupcoming change in the definition of
“disability” under the policy from “own ccupation” to “any ocupation” on August
10, 2013 (eighteen months after Februkdy2012), and requisg information to
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enable Defendant to evateaher claim under this mestandard. (AR1218-19.)
Defendant also submitted a request foo&lDr. Corrado’s records for Plaintiff on
January 23, 2013, (AR1220), which heyded on January 24, 2013, (AR1228-2
Dr. Corrado’s office notes spanned thmeeframe between @aber 20, 2011 and
January 10, 2013. (AR1228-29.) On Februzgy2013, Defendant sent Plaintiff &

letter confirming that Plaintiff remag@u “totally disabled from [her] own

occupation” and thus remained eligible EGrD benefits at that time. (AR1324-26|

Dr. Corrado faxed Defendant additiomaedical records on May 20, 2013,
which included a completed questionnaire $erRlaintiff by Defendant, an update
Clinical Assessment of Depression (“CADand office visit notes from April 18,
2013, April 25, 2013, and May 2, 2013. RA331-41.) In the questionnaire, whic
Dr. Corrado completed on May 8, 2012, Borrado opined that Plaintiff was
“completely and totally disabled” owirtg the fact that she was suffering from
“severe depression [and] severe cognitpairment.” (AR1333.) Inthe CAD,
which is “a 50-item self-report instrumentths comprehensive, highly reliable, af
sensitive to depressive symptomatology diRtiff's total CAD score “placed her in
the 99th percentile[,] indicating that her caé CAD score f[ell] within the range
over very significant clinical risk.” (R1334-35.) Similarly, Dr. Corrado’s office
notes from April and May 2013 indicated that Plaintiff was suffering from
depression, that she was “extremely conedrthat there may l@ereemergence or
reoccurrence of cancer,” and that she Inadl suicidal ideations. (AR1336—-41.) D
Corrado advised Plaintiff during the M@y 2013 session to make an appointment
with a psychiatrist nanteDr. Karme. (AR1337.)

Defendant ordered a peer evaluatioibof Corrado’s conclusions, which Dr.
Elana Mendelssohn, Psy.D., completedlone 20, 2013. (AR1342-49.) In her
report, Dr. Mendelssohn described hshe reviewed Dr. Corrado’s medical

documentation with regard to Plafifitand consulted with Dr. Corrado via
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teleconference. (AR1346-47.) Based on her evaluation, Dr. Mendelssohn prg
the following summary of her analys§ Plaintiff's cognitive impairment:

The provided information indicates a history of depression and
cognitive difficulties. The claimant has beem treatment with a
psychologist [Dr. Corrado] since 20%ho has firmly opined that the
claimant was permanently disablége to her emotional and cognitive
state. This provider completednauropsychological evaluation with
the claimant between 2011 and 2012 which docurdemg@uctions in
the claimant’s cognitive performea. Although in recent peer-to-
peer consultation it was his (ymm' the claimantsuffered from
significant neuropsychological defig, in reviewing the previous
neuropsychological evaluation, tldaimant’s test performance was
not indicative of impairment across the neurocognitive domains.
While the claimant's performancevas suggestive of areas of
weakness, her scores across these domains did not consistently fall
within the impaired level. Morerecently, it was noted that the
claimant was administered a caiye screening measure at which
time she demonstrated variable attentidthowever, it is my opinion
there is a lack of specific emanation findings and behavioral
observations to clearly substantiate the claimant’'s current cognitive
functioning

It has also been opined by the treating psychologist that the
claimant has continuously sufferéddm severe depssion. In his
more recent office note he indicatdte presence of suicidal ideation
without plan and/or intent. Yet ipeer-to-peer consultation, he noted
the claimant was “extremely suiall which is then not consistent
with his office notes. Moreover, there was no indication that the
claimant has been referred for gexaintensity of care due to risk
concerns, particularly given thdhe claimant reportedly will not
attend these types of programs. Hwer it is my opinion that if an
individual was significantly at riskor self-harm that the claimant
would need to be hospitalized involuntarily and there was no
indication that this has takeplace. Additionally, the treating
psychologist continues to opine thihe claimant suffers from severe
depression. Although it is noted that she tends to present as dysphoric
and tense, affect has continued to be appropriate and there was no
indication of emotional dyscontrol ®ehavioral abnormalities. While
the provided information suggedte presence of ongoing depression
and emotional distress, it is my opinion the provided information did
not include specific examination findings or clear and consistent
description of the claimant’s clicel presentation to substantiate the
presence of impairment in psychological functioning that would
prevent the claimant from perforng her own or any job duties.
Taken together, the provided infeation does not itlude sufficient
findings to support the presence of a functional impairment from
5/1/13 through 8/31/13
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(AR1346-47 (emphasis addedPy. Mendelssohn further aped that no restriction
or limitations were medidly appropriate, and that there “were no examination
findings of any functional impament suggesting that the claimant’s ability to wor
was directly impacted by an adversedication effect, from a psychological
standpoint.” (AR1346-47.)

On July 11, 2013, Defendant notified Plaintiff of its decision to terminate
Plaintiff's LTD benefits based on its @emination that she no longer met the
definition of disability. (AR1350-52.) After restatingeiterms of the policy, the
letter informed Plaintiff that in addition wonsidering clinical information submitte
by Dr. Corrado, Defendant “had an indepartdghysician specializing in Psychiatr
review the clinical information avaitde in the [sic] and contact Dr. Corrado
telephonically.” (AR1350-51.) After noig Dr. Corrado’s opinion that Plaintiff
“cannot work because [Plairtit] completely and totallgisabled due to severe
depression and severegnitive impairment most le&dy due to chemotherapy,”
Defendant neverthelessncluded that “there [we]re insufficient medical findings
documented to support a level of ftinoal impairment that would preclude
[Plaintiff] from performing the sedentaphysical demand duties of [her] own
occupation as a Credit AdministratoflAR1351.) The letter explained:

Our independent reviewer (Psychistyiindicated that during a recent
peer-to-peer consultation witbr. Corrado, it was Dr. Corrado’s
opinion the [sic] you suffered from significant neuropsychological
deficits; however, in reviewinghe previous neuropsychqlogical
evaluation, your test performance svaot indicative of impairment
across the neurocognitive domainsouy scores across these domains
did not consistently fall within thempaired level. More recently, it
was noted that you were admimistd a cognitive screening measure
at which time you demonstrated variabteention. It is the reviewer’s
opinion that there is a lack dpecific examination findings and
behavioral observations to cleagybstantiate your current cognitive
functioning. It has also been opd by Dr. Corrado that you have
continuously suffered from sevemepression and that you were
“extremely suicidal,” however therwas no indication that you have
been referred for greater intensitf care due torisk concerns,
particularly given that you reportigdnave decided that you will not
attend these types of programsiWhile the provided information
suggests the presence of ongoingrdssion and emotional distress, it

10

UJ

d

N

FINDINGS OF FACT AND CONCLUSIONS OF LAW AFTER COURT TRIAL




© 0O N oo o b~ W N PP

N DD D N DD DN PP PP PR R
0O N OO 0o b WO N P O O 00N O O B W N~ O

Is the reviewer’'s opinion that the provided information does not
include specific examination findings, or clear and consistent
description of your clinical presetian, to substantiate the presence
of impairment in psychologicdunctioning that would prevent you
from performing your own or any job duties.

(AR1351.) The letter then informed Plafhof her right to appeal the decision,
noting that Defendant wouldview any additional information that Plaintiff wishe(
to submit. (AR1352.) It further informeddtiff of her right to bring a civil action
under ERISA. (AR1352))

E. Plaintiff's Appeal

Following Defendant’s termination of &htiff's LTD benefits, Plaintiff wrote
to Defendant in August 2013 to appea ttecision, informing Defendant that her
attorney, Don Cooper, would be follavg up with Defendamin her behalf.
(AR1371-72.) Mr. Cooper sebBefendant a letter, datekligust 28, 2013, appealin
the termination of Plaintiff's LTD beng$. (AR1366—70.) Attached to this letter
was a report authored by Dr. CorramloAugust 15, 2013, in which Dr. Corrado
reported that, on March 14, 2013, Plaintiff’'s pain specialist, Dr. Nouriel Niameh
D.O., had diagnosed Plaintiff with the f@iing disorders: (1) “[clJomplaints of
cervicoscapular pain secondary to MP&) “[c]hronic LBP secondary to MPS”;
(3) “[m]ild bulging of L2-L3, L3-L4, L4L5 and central disc protrusion L5-S17;

(4) “3 mm of retrolisthesis L5 on S1(%) “[c]hronic cervicalgia secondary to
multilevel DDD at C5-C6, C6-C7”; (6) “[@rvical spondylosis at C5-C6, C6-C7”;
(7) “L C5 radiculitis history, interittent”; (8) “[c]hemo-induced BUE/BLE
peripheral neuropathyand (9) “[o]ther comorbidigs” such as “[a]nxiety and
depression” and “stage Il adenocarcinoohaiterus status post THA.” (AR1361.)
Dr. Corrado’s report further commentea@thlaintiff was given a CAD in May
2013, in which “she scored in the sevenegeon all four factors of depression,” a
that Plaintiff underwent a neuropsychala assessment in September 2011 that

indicated that she suffers fraancognitive disorder. (AR1361-62.)
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Dr. Corrado’s report also attacked Dedent’s July 11, 2013 letter, noting th
the independent reviewer they relied npoever evaluated or worked with”
Plaintiff, “completely ignored the objectifandings that [Plaintiff] is suffering from
Major Depressive Disorder,” and was “raot expert in Neuropsychology and ha[d
no basis to draw any conelons about [Plaintiff's] neuropsychological status.”
(AR1363.) Dr. Corrado stated affirmatiyehat he completely disagreed with
Defendant’s rationale for terminating Plaintiff's LTD benefits, and in particular t
issue with Defendant’s suggestion that Plaintiff was resistant to seeing a psych
(AR1363.) According to Dr. Corrado:

Ms. Carrier was always willing to seepsychiatrist. In fact, she was
seen by Dr. Alan Karme, my collgae at Huntington Hospital, when
she was an in-patient at HuntingtHospital. Although she wanted to
follow with Dr. Karme, he does natccept Aetnas [sic] insurance. |
personally referred Ms. @@er to 10 different psychiatrists, all of
whom declined to see her becaubey do not take her insurance.
Finally, Ms. Carrier decided tees Dr. Karme on her own and to pay
out of pocket.

(AR1363.) Dr. Corrado then concluded bying that Plaintiff's condition had not
improved but in fact had deteriorated@ she was first granted LTD benefits by
Defendant in Marcl2013. (AR1363.)

On October 7, 2013, Dr. Corrado s&dfendant a letter indicating that
Plaintiff remained under his care and that she was “temporarily totally disabled
th[at] time and [wa]s not aéto return to her worluties.” (AR1387-88.) Dr.
Corrado also authored two Attending Plojen Statements—dated September 17
2013 and October 17, 2013—in wwh he opined that Plaintiff was disabled and w
“unable to work due to severe depressi (AR1397, 1407.) Also on October 17,
2013, Plaintiff's pain specialist, Dr. Niamelssued a report concluding that “it
[wa]s not appropriate for her to work afat] time.” (AR1458.) On December 12,
2013, Plaintiff's attorney, Mr. Coopenismitted these documents and others to
Defendant to support Plaintiff's appeabeeAR1413-14see alsiAR1546-57.)
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In considering Plaintiff's appeal, Defdant ordered sevdradditional peer
reviews. First, Dr. Leonard Schnur, H3y performed a peer evaluation of Dr.
Corrado’s findings on January 24, 2014.R#615-21.) The stated purpose of Dr
Schnur’s analysis was to determine whethere was sufficient ntgcal evidence to

substantiate a functional impairment thatuld preclude Plaintiff from performing

her own occupation or amccupation from July 12013 through January 31, 2014.

(AR1619.) Noting that the records from.[@orrado “in part predated the time

E =

period under consideration,” Dr. Schnancluded that Dr. Corrado’s documentation

“did not include a sufficient range standardized measures of cognitive and
emotional functioning to accuratelylsstantiate the presence of an ongoing
functional impairment to preclude the cfant from performing both the work of h
own occupation or any occupation.” (A&L9.) Dr. Schnur observed, however, tt
“it would be helpful to have a more retdindependent medical examination] fron
neuropsychological standpoint to addrgssclaimant’s more current functioning
during the time period under review.” (AR1619-20.)

Second, Dr. Malcolm McPhee, M.D., wispecializes in pain management,
completed another peewniew on January 25, 2014AR1623-27.) In his review,
Dr. McPhee summarized Plaintiff's medical maladies and provided several opif
related to her conditions. Fexample, Dr. McPhee opined that Plaintiff's uterine
cancer from 2009 likely “would not preclude skactivity.” (AR1623.) Similarly,
Dr. McPhee observed that Plaintiff developed paclitaxel plus carboplatin-induct
peripheral neuropathy thegquired a reduction in &htiff's dosage during
chemotherapy, but then noted that “CP-icelll neuropathy is a symmetrical, dista
and predominantly sensory neuropathgt tteverses after discontinuance of
chemotherapy.” (AR1623.Consequently, Dr. McPheemrcluded that Plaintiff's
neuropathy condition “would not precludedsatary work activity.” (AR1623.)
Finally, Dr. McPhee acknowledged Dr. Niam'shreports regarding Plaintiff's pain

in her neck, shoulders, upper chest, bidtarms, middle backow back, legs, and
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thighs, and that Dr. Niamehr “describeshderness and hypersensitivity of the
cervical and upper thoracic paraspinals with no neurological findings,” yet Dr.
McPhee concluded that “this conditiomwd not preclude sedentary work activity
for the time period in question.” (AR1623.)

Lastly, Defendant ordered a peeakation by Dr. Tamara Bowman, M.D.,
who specializes in Internal Medicinac&aEndocrinology, which she completed on
February 5, 2014. (AR1630-36.) Likes. Schnur and Mehee, Dr. Bowman
concluded that there was insufficient do@ntation to substantiate a finding of
functional impairment that would precludeafitiff from performing her job duties.

(AR1534.) Specifically, Dr. Bowman concluded:

Based on the provided documentatitimere are insufficient clinical
findings to support a level of functional impairment that would
preclude performance of her sedegtphysical demand job duties for
the time period of 7/11/I13 through31/14, from an internal medicine

erspective. The claimant is ented to have chronic neck and
ow back pain. Howeveduring the time period in question, despite
her subjective complaints, thereaslack of physical exam findings
documented to support a functionafide for the clamant related to
these complaints. Specifically, tieis no documentation, during the
time period under review, of quantifie deficits in range of motion,
motor weakness, focal sensoryaex findings, abnormal reflexes,
abnormal gait, 1J’_oin_t deformity, oeffusion, or synovitis. The only
ph?/smal exam finding documented svine presence of tenderness to
palpation over the cervical and tho@gpiaraspinal muscles. There is
no documentation of clinical signs of neural compression on physical
examination ﬁor on imaging studies)he claimant’s lab studies were
within normal limits. Although there is reference to her having a
history of asthma as well as atevated blood pressure, there is no
documentation of any signs of anute exacerbation of asthma during
the time period under review. Likewjdbere is no indication that the
claimant experienced any acute cardiac or neurologic
symptomatology related to an eles@tblood pressure in the claimant
during the time period under rew. Specifically, there is no
documentation of a hypertensivargency or emergency in the
claimant. Although the claimariias a reported history of uterine
cancer for which she underwent surgery in 2009, followed by a course
of chemotherapy, there is no docembation of any recurrence of the
claimgnt’s uterine cancer at the present time, based on the submitted
records.

(AR1634.) Based on this analysis, Dr. Boamdetermined that, “from an internal

medicine standpoint, there [we]re insuffidi@finical findings to support a level of
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functional impairment that would precluffélaintiff] from performing the sedentary
physical demand duties of her own ocdigrafrom 7/11/13 through 1/31/14, on a
full-time basis.” (AR1634.)

Following these evaluations, Defendarformed Plaintiff on February 7,
2014 that it had decided to uphold its terniima of her LTD benefits, effective July
11, 2013, based on itstédemination that there was irffiaient medical evidence to
support Plaintiff's continuedisability pursuant to th&own occupation” standard
under the policy. (AR1637-39.) In thigtkr, Defendant stated that much of
Plaintiff's medical documentation predatée time period under review, and that
this documentation “summarized her treant history and although including a
MOCA for depression, did not include a soiéint range of standardized measures
cognitive and emotional functioning to acdetg substantiate the presence of an
ongoing functional impairment to preclud®rk in her own ocupation.” (AR1638.)

Plaintiff has continued to be treatmidlowing Defendant’s decision to upholg
its termination of benefits to PlaintiffOn February 12, 2014, Dr. Corrado submitt
another fax to Defendant observing that Plaintiff “[wa]s temporarily totally disak
at th[at] time and [wa]s natble to return to her wordtuties.” (AR1640.) On April
10, 2014, Dr. Corrado submitted another Atimg Physician Statement asserting
same conclusion. (AR1648.) NevertlesdeDefendant has m@ no payments unde
the policy following July 11, 2013. Beling this to be a wrongful withholding of
benefits, Plaintiff filed this @aon on May 21, 2014. (Dkt. No. 1.)
.  CONCLUSIONS OF LAW

A. Leqgal Standard of Review

When Congress enacted ERISA, it did so to protect the “interests of
participants in employee benefit plans dneir beneficiaries.”29 U.S.C. § 1001(b).
To this end, ERISA requires employenrsd plan administrators to provide
participants with certain information abdbeir benefits plans. It also permits a

participant to file a civil atton in federal court to chalige a denial of benefits und
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a benefits planld. § 1132(a)(1)(B)Metro. Life Ins. Co. v. Glen®54 U.S. 105, 108
(2008). When presiding over such asaof action, and reviewing a plan
administrator’s decision to deny benefits to a participant, a district court applies
of two standards of review: it reviews the decision eitfeenovoor for an abuse of
discretion. The default standard of reviewdésnovo See Firestone Tire & Rubber
Co. v. Bruch489 U.S. 101, 115 (1989). A couweviews for abuse of discretion
where the plan itself provides for it otherwise grants the administrator
discretionary authority to determingarticipant’s eligibility for benefitsMetro.
Life Ins, 554 U.S. at 111. Here, the parties agreat the proper standard of reviey
is de novo (Pl.’s Trial Br. at 18-20Def.’s Trial Br. at 17.)

Accordingly, the Court must review tinecord without deference to determir,
whether the plan administrator corredgyminated Plaintiff's benefitsSee Abatie v
Alta Health & Life Ins. Cq.458 F.3d 955, 963 (9th CR006) (“If de novo review
applies, . . . [tlhe courtsiply proceeds to evaluate ather the plan administrator
correctly or incorrectly denied benefits, without reference to whether the
administrator operated undecanflict of interest.”).

B. The Court Will Not Consider Plaintiff’'s Extrinsic Evidence

To begin, Plaintiff has submitted eeigce, attached &s«<hibit A to the

Declaration of Christian J. Garris, thahas not included in the Administrative

Record. (Dkt. No. 20-1 at 4-13.) Ordinarily, in conductleghovareview of an
administrator’s decision, “only the evidence that was before the plan administra
the time of determinatioshould be considered Opeta v. Nw. Airlines Pension
Plan for Contract Emps484 F.3d 1211, 1217 (9th Cir. 200&gcordFleming v.
Kemper Nat'l Servs., IncNo. C-03-5135 MMC, 2005 WL 839639, at *16 (N.D.
Cal. Apr. 11, 2005) (“At trial, the Court gerally considers only ‘the evidence thaf
was before the plan administrator . . . & time of the determation.”” (alteration in
original) (quotingMongeluzo v. Baxter Travenbbng Term Disability Benefit Plan
46 F.3d 938, 944 (9th Cir. 199%) Nevertheless, a cdunay consider additional
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evidence “when circumstances clearly esthliat additional evidence is necessary

to conduct an adequadle novoreview of the benefit decision.Mongeluzo 46 F.3d

at 944 (quotinQuesinberry v. Liféns. Co. of N. Am987 F.2d 1017, 1025 (4th Cir.

1993)). Plaintiff agrees that the evideste now seeks to admvas not presented
to the plan administrator, but she nevelghs urges the Court to consider it now.

Specifically, Plaintiff seeks to introde medical records from two doctors
who treated Plaintiff—Drs. Steven Agllaum, M.D., and Donald Boger, M.D.—in
addition to an MRI scan arlmbne density testing, no¢ which was presented to
the plan administrator.SgeGarris Decl. Ex. A.) Accoidg to Plaintiff, the Court
should consider these materials becauderi2iant is to blame for failing to obtain
them earlier. (Pl.’s Trial Br. at 24.) lagport of this argument, Plaintiff notes tha
she (1) identified Dr. Applebaum and Dr. Boges two of her treating physicians ir
report she submitted to Defendase¢AR0690), and (2) provided Defendant with
authorization to obtain her medical recordgeAR1470-72).

As Defendant contends, however, it viddaintiff's burden to establish that sk
was disabled before the plan administrator, not Defendant’s. Plaintiff's disabilit
policy explicitly states that LTD benefitgill cease on “[t]he d& [she] fail[s] to
provide proof that [she] ne#{s] the LTD test of didality.” (AR1659.) Such
language unequivocally places the burdeastéblishing disability on the insured,
and courts have congitly upheld this practice as prop&ee, e.gJordan v.
Northrop Grumman Corp. Welfare Benefit Pl&3 F. Supp. 2d 1145, 1157 (C.D.
Cal. 1999) (“It is not inappropriate for amsurance company to place an initial
burden of proof on claimants.’3ff'd, 370 F.3d 869 (9th Cir. 20043abatino v.
Liberty Life Assurance Co. of Bostd86 F. Supp. 2d 1222, 1232 (N.D. Cal. 2004
(“The Court concludes that Plaintiff mustrry the burden to prove that she was
disabled under the meaningthe plan . .. .”)see also Glazer v. Reliance Standar
Life Ins. Co, 524 F.3d 1241, 1247 (11th Cir. 2008) (“Glazer bears the burden tg

prove that she is disabled.”). Moreover, Ridi went to great lengths to satisfy thi
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burden by submitting numerous medical resdrom several othieoctors by whom
Plaintiff was being treated. That Plaih(despite being represented by counsel)
failed to present these medical recordth®plan administrator does not justify
considering extrisic evidence.SeeOpetg 484 F.3d at 1217.

In Opeta for example, the Ninth Circuit discussed the “exceptional
circumstances” that justify admitting eeigce not presented to the administrator

below. Id. These circumstances included:

claims that require consideratiamf complex medical questions or
issues regarding the credibility of dieal experts; the availability of
very limited administrative reviewprocedures with little or no
evidentiary record; the necessity @fidence regarding interpretation

of the terms of the plan rather than specific historical facts; instances
where the payor and the administraare the same entity and the
court is concerned about impartiajitglaims which would have been
insurance contract claims prior ERISA; and circumstances in which
there is additional evidence that ttlaimant could not have presented

in the administrative process.

Id. (quotingQuesinberry987 F.2d at 1027). Plaintiff has not argued, let alone
established, that any of these circuanses are present here. And while these
enumerated circumstances are not exhauseee|d, Plaintiff has not provided any
reason why the circumstances here arelariyi“exceptional.” Plaintiff does not
suggest, for example, that she somehowddckccess to these medical records at
time of the administrator’s decision. Rathégppears that she simply did not thin
to include this evidence. @&n the Ninth Circuit's admonition that “a district cour
should not take adddnal evidence merely becausengmne at a later time comes
with new evidence,” the Coudeclines to consider Exhibit A to the Declaration of
Christian Garris.Opetg 484 F.3d at 1217.

C. Defendant Improperly Terminated Plaintiff's Benefits

Because the standard of revievdesnovo Plaintiff bears burden of proving
entitlement to benefitsMuniz v. Amec Constr. Mgmt. In623 F.3d 1290, 1294 (9t

Cir. 2010). Consequently, to demonstrate that she is entitled to benefits, Plainti

must establish that she fit the defiartiof “disability” under the policy during the
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time period of July 11, 2013 to January 3Q14. At the time Defendant terminate
Plaintiff's benefits, the applicable detfiion for disability remained the “own
occupation” definition (until August 10, 2013)S€eAR1218-19.) Accordingly,
Plaintiff must demonstrate that, during the time period in question, she could ng
perform the material duties of the opation that she was “routinely performing
when [her] period of disability” begamiewed as that occupation is normally
performed in the national economfAR1658, 1673.) As reflected by the
Administrative Record, the material dut@sPlaintiff's job include little physical
activity, but the following responsibilities: cJommunicat[ing] risk analysis clearly
through written and oral communication,i]dentify[ing] problems on credit-relate
iIssues, guidelines & policies,” performing research on closed loans, and supen
between twenty and 100 people acnosstiple states. (AR0503, 0694.)
Accordingly, Plaintiff must demonsteathat her condition prohibited her from
performing these duties.

Much of Plaintiff's argument on this basis focuses on the thorough
neuropsychological testing that Dr. Catogperformed on Plaintiff in September
2011 to evaluate Plaintiff's ocdlition. As discussed abowvbat testing revealed tha
Plaintiff “performed poorly on tasks wdh tapped working memory,” that she
demonstrated “deficits in executive functingj’ and that she “eqt] the diagnostic
criteria for pain disorder,” which led D€orrado to conclude &t Plaintiff “should
be considered totally disabled on a psyciudiasis at th[at] the.” (AR1114, 1117,
1118.) Defendant makes much of the theit Dr. Corrado performed these tests
roughly two years before the time periocdquestion. Indeed, the time that has
elapsed since these tests weeeformed does undercut thegliability. It is quite
possible, for example, that a patient tegiator Plaintiff's symptoms would exhibit
significant improvement over a periodtefo years. Here, however, the
Administrative Record suggests that tpposite occurred. In his August 15, 2013

report, for example, Dr. Corrado opined that Plaintiff's mental and physical
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condition had actually deteriorated sirste first received began receiving LTD
benefits from Defedant. (AR1363.)

In addition, Dr. Corrado performed an aygas$ of Plaintiff's abilities related tq
work function in this report, detailing hanpairment level as of August 15, 2013
well within the timeframe at issue here.. @orrado concluded that Plaintiff was &
that time suffering moderatg severe impairment t regard to the following
functions related to work: (1) the ability comprehend and follow instructions,

(2) the ability to perform simple and repwe tasks, (3) the ability to maintain a

—~+

work pace appropriate to a given workload, (4) the ability to perform complex and

varied tasks, (5) the ability to iniénce people, (6) the ability to make
generalizations, evaluations, or decisionthout immediate supervision, and (7) th
ability to accept and carry otgsponsibilities for directiorgontrol, and planning.
(AR1362-63.) Dr. Corrado stated thasthnalysis was “based on clinical
interviewing, observation, and objee test findings.” (AR1363.)

In fact, Dr. Corrado has consistentbuhd Plaintiff to be disabled based on

the same cognitive deficiencies thatfbend after performing the September 2011

tests. For example, ddecember 13, 2011, Dr. Corrado noted that he assisted
Plaintiff in filling out her state disabilithenefits forms because she was “having ¢
hard time completing activities of dailiying.” (AR1278-79.) On January 10,
2012, Dr. Corrado commented that Pldirwas “having a difficult time even
performing her activities of dg living,” and that she was “not taking care of her
affairs.” (AR1276.) On July 26, 2012, DZorrado wrote to Defendant to complai
about the deadlines that Defendant wisR&dntiff to meet to retain benefits,
observing that this was “an unreasonapectation given [Plaintiff's] physical,
psychiatric, as well as neagognitive deficits.” (AR253.) On September 7, 2012
Dr. Corrado wrote that, “[ijn terms dfer cognitive funtoning, [Plaintiff]
exhibit[ed] difficulty concentrating,” and that she “was only able to remember tv
words after a three-minute delay.” (ARI2.) On September 21, 2012, Dr. Corra
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opined that Plaintiff was “totally disaddl” due to “significant cognitive deficits
which would preclude her from workirig(AR1241.) On May 8, 2013—two
months before Defendant terminated Rtigi's benefits—Dr. Corrado noted that
Plaintiff was suffering the following cognitvimpairments at the time: “Inability to
think [and] sustain concentration . . . s&/memory problems [and] impairment.”
(AR1332.) He further concluded at thimhe that, based on her CAD scores,
Plaintiff was at “[v]ery [s]ignificant [d]nical [r]isk” of suffering cognitive and
physical fatigue. (AR1333.) And, asdussed above, Dr. Corrado repeated theg
findings in his August 152013 report. (AR1361-62.)

Dr. Corrado’s periodic monitoring of &htiff thus consistently led him to
determine that Plaintiff reained cognitively impaired from the time that he
administered the cognitive testing to the drame in question. Owing to the need
communicate effectively, perform reselayand supervise others as a Credit
Administrator, the cognitive deficienciedentified by Dr. Corrado make it highly
unlikely that Plaintiff could perform thmaterial duties dfier occupation.
Accordingly, Dr. Corrado’s reports provigersuasive evidence that Plaintiff was
disabled during the applicable timefrafhe.

Defendant, of course, presented ¢baclusions of several doctors who
disagreed with Dr. Corrado’s findings aft®nducting peer reviews. Plaintiff
challenges these reviews in part on the asisnone of these doctors ever treateq

Plaintiff or even examined her in persdmdeed, they perfaned their analyses

based on the medical examinations perforiaued records kept by Dr. Corrado. As$

Defendant argues, however, Defendant was not requirgehtba doctor to perform
an in-person examination of Plaintif§ee Brown v. Conn. Gen. Life Ins. (0¢o. C
13-5497 PJH, 2014 U.S. Dist. LEXIS 17514P*37-38 (N.D. Cal. Dec. 17, 2014)

3 Defendant makes much of céntaxcerpts from the Administrative Record that suggest that
Plaintiff did not wish to return tber job at Bank of America.SgeDef.’s Trial Br. At 18-19.) But
if Plaintiff did not like her job, tht is wholly irrelevant to the $®issue presented here of whethg
Plaintiff fits the policy’s definition of disability.
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(“[W]hen the court reviews a plan administrator’'s decisiemovo the burden of
proof remains with the claimant to establibat he/she is entitled to benefits and
does not shift back to the administratmce the claimant has advanced some
evidence to support his/her claim, as ipifi suggests in arguing that [defendant]
was obligated to arrange for an in-persordita examination rather than relying g
the analysis of the file by its in-house samreviewer and in-house psychiatrist.”
(internal citation omitted)). Similarlghe Court does not grant deference to Dr.
Corrado’s conclusions simply becausasthe physician who has been treating
Plaintiff. SeeBlack & Decker Disability Plan v. Nordb38 U.S. 822, 831 (2003)
(“Nothing in [ERISA] suggests that pladministrators must accord special
deference to the opiniomd treating physicians.”).

Nevertheless, the Court finds Dr. Caloés conclusions sounder than those
presented by the peer reviewers. Many of the opinions rendered by these revi

are presented in conclusory fashion, mgkt unclear how they reached such star

contrasting results from those of Dr. Caloadespite reviewing the same materials.

For example, Dr. Mendelssohn’s replargely summarizes the results of Dr.
Corrado before simply concluding thaetke was “a lack of specific examination
findings and behavioral observations to dgaubstantiate the claimant’s current
cognitive functioning.” (AR1346-47.) The greatesttde she provides in her
review concerns a percetveliscrepancy betwaeDr. Corrado’s characterization of
Plaintiff's suicidal tendencies and his notan the subject. Specifically, Dr. Corrag
wrote in his notes that Plaintiff “continug[t feel suicidal and ha[d] a plan” but
that she promised not to harm hersleift in a phone call with Dr. Mendelssohn he
stated that she was “extremely suicidal.” (AR1336, 1347.) Thet@oes not find
this discrepancy material, peularly given that his nefs clearly corroborate that
Plaintiff was suffering from suicidal inclinations.

In her review, Dr. Bowmanoncluded that there wefmsufficient clinical

findings to support a level of functionahpairment that would preclude performan
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of her sedentary physical demand job duties,” but she did not address the

troublesome cognitive deficiencies idemd by Dr. Corrado. (AR1634.) And while

Dr. Schnur—a psychologist—determined tbat Corrado’s documentation “did nqt

include a sufficient range of standardizedasures of cognitive and emotional
functioning to accurately substantide presence of an ongoing functional

impairment,” he also indicated thatnbuld be helpful to obtain an additional

independent medical examination “froimeuropsychological standpoint to address

the claimant’s more current functionidgring the time period under review.”
(AR1619-20.) No additional examination waeformed. That is not to say that

Defendant had a duty to conduct sachexamination; as discussed above,

S

Defendant was under no such obligation.t ¥e Schnur’s indicatin that he needeg
more information to provide a full opiniamdercuts his report as a rebuttal to Dr.
Corrado’s opinions that were $&d on his frequent periodic monitoring of Plaintiff,.
Accordingly, the Court finds Dr. Corradotonclusions more reliable than those
presented by Drs. Mendelssohn, Schnur, and Bowman.

Plaintiff has also identified evidencetime Administrative Record that she
was suffering debilitating paithat impaired her ability to perform the minimal
physical tasks required by her occupation. Specifically, on October 17, 2013—
several months after Defendderminated Plaintiff's benefits—Plaintiff's pain
specialist, Dr. Niamehr, issued a repomdading that “it [wa]s not appropriate for
her to work at th[at] time” becauseaiitiff was suffering from (1) cervicalgia,

(2) cervical facet syndrome, (3) hip pai4) low back pain, and (5) peripheral

4In doing so, the Court notes that in its Jily 2013 letter, Defendadisingenuously indicated
that Defendant’s “independent reviewPsychiatris)” disagreed with DrCorrado’s opinions with
regard to Plaintiff's disabift. (AR1351 (emphasis added).) v@n that Dr. Mendelssohn was the
only doctor who had performed aqr review by that point, is presumably her to whom
Defendant was referring. Yet Dr. Mendelssohn is not a psychiatrist, as Defendant’s terminal
letter indicates parentheticall Rather, Dr. Mendelssohn holds a doctorate in psychology (a
Psy.D.) and, according to Defendant, specializé€linical Psychology and Neuropsychology.”
(SeeDef.’s Trial Br. at 9.)Defendant’s attempt to suggest otherwise is troubling.
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neuropathy, secondary to drugs or chém@R1458.) Yet the fact that Plaintiff wa
diagnosed with a medical disorder does automatically render her disabfednd
Defendant provided the report of Dr. Ma&#i+—a medical doctor who specializes i
pain management—who opined that Plafigtipain in her neck, shoulders, upper
chest, bilateral arms, middle back, lowckalegs, and thighs, in addition to her
tenderness and hypersensitivity of thevaml and upper thoracic paraspinals,
“would not preclude sedentary work adyfor the time period in question.”
(AR1623.) As neither Dr. Niamehr nor DicPhee provide much reasoned analy,
supporting their opposing conclusions thourt cannot conclude that Defendant
improperly relied on Dr. McR¥e’s conclusions, particdly given the minimal
physical activity necessary to perform Plaintiff's occupation.

Nevertheless, based on Plaintiffegnitive deficiencies identified by Dr.
Corrado, the Court finds that Plaintiff heatisfied her burden of establishing that
she fits the definition of disability under the “own occupation” standard pursuan
Defendant’s policy. The Adinistrative Record demonstrates that Plaintiff's
cognitive impairment hinders her ability perform the material duties of her
occupation of Credit Administrator, including written and oral communication,
problem solving, performing resear@md supervising other employeeSseé
ARO0503, 0694.) Defendant thus improperlgnienated Plaintiff's benefits on July
11, 2013.

> Dr. Niamehr indicated that Piff's cervicalgia and cervical facet syndrome were symptomati

at the time, whereas the hip pain, low bacik pand peripheral neapathy were stable.
(AR1458.)

® SeeJordan v. Northrop Grumma@orp. Welfare Benefit Plar870 F.3d 869, 880 (9th Cir. 2004
(“That a person has a true medical diagndsiss not by itself establish disability.tyerruled on
other grounds by Abatj@58 F.3d 955Perryman v. Provident Life & Accident Ins. C690 F.
Supp. 2d 917, 943 (D. Ariz. 2010) (“[A] mere diagisosf a condition such as CFS is not
determinative of disability for purpose§ ERISA disability benefits . . . .")Seitles v. UNUM
Provident No. CIV S-04-2725 FCDDAD, 2009 WL 316221at *8 (E.D. Cal. Sept. 29, 2009)
(“The Ninth Circuit has recognizedpeatedly that merely because a person has a true medicd
diagnosis does not by itselftablish disability.” (internaimodifications and quotation marks
omitted)).
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Defendant’s remaining arguments do albér this result. For example,
Defendant argues that the Court shaafford its decision deference because
Defendant engaged in a good-faith exchangefofmation with Plaintiff. (Def.’s
Trial Br. at 20.) Indeed, when applyiag abuse of discretion standard, if “an
administrator can show that it has enghgean ongoing, good faith exchange of
information between the administrator ahd claimant, the coushould give the
administrator’s decision broad deferencemithtstanding a minor irregularity.”
Abatie 458 F.3d at 972 (internal quotation marks omitted). But the parties both
agree thatle novareview applies here, which retks the Court’s role simply “to
evaluat[ing] whether the plan administratorrectly or incorrectly denied benefits,
without reference to [a procedural irreguty such as] whetlmeéhe administrator
operated under a conflict of interestd. at 963.

Finally, Defendant argues that the Cahrvould determine Plaintiff's disability
to be primarily psychological, thus sebjing her benefits to a mental health
limitation in the policy. (Defs Trial Br. at 21-22.) Becse this was not the basis
for Defendant’s termination of Plaintiffisenefits, however, it would not be a proper
basis on which to uphold Defendant’s decisi@ee, e.g.Jebian v. Hewlett-Packarg
Co. Emp. Benefits Org. Income Prot. Pl&49 F.3d 1098, 1104-05 (9th Cir. 2003
(“[A] contrary rule wouldallow claimants, who are @tled to sue once a claim had
been ‘deemed denied,’ to be ‘sandbagd®da rationale the plan administrator
adduces only after the suit has commenced: r€fusal to subject claimants to that
eventuality parallels the general rule thaagency’s order must be upheld, if at al
on the same basis articulated in the ofiethe agency itself, not a subsequent

rationale articulated by counsel.” (intat quotation marksra citation omitted)).
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D. The Court Remands This Action tothe Plan Administrator to Make

a Factual Determination Under the*Any Reasonable Occupation”
Standard for LTD Benefits Subseuent to August 10, 2013
The policy requires that as of August, 2013, a different standard apply to

Plaintiff's LTD benefits; that standard ingmrates a definition of disability that the
medical opinions did not address—th@yaeasonable occupation” standard.
(AR1218-19.)

Although Defendant cites Nih Circuit authority for the proposition that the
Court must remand the case for Aethalgew, these cases are inapposite becaus
they apply the abuse of discretion stand&d(ffle v. Sierra Pac. Power C&5 F.3d
455, 456 (9th Cir. 1996) (“We now make xpdicit, that remand for reevaluation of

the merits of a claim ithe correct course to follv when an ERISA plan

e

administratorwith discretion to apply a plarhas misconstrued the Plan and applied

a wrong standard to a benefitdelenination.”) (emphasis addeddatterson v.
Hughes Aircraft Cq.11 F.3d 948, 949-50 (9th Cir. 1993) (highlighting that the
“district court’s review of the plan admistrator’s decision for abuse of discretion
was . .. proper” and remanding to the pdaiministrator for a factual determinatior
as to cause of claimant’s disability).

In at least one instance whexelistrict court engaged de novaeview, the
Ninth Circuit gave discretion “to the district court whether to remand to the plan
administrator for an initial factual determinatiorMongeluzo v. Baxter Travenol
Long Term Disability Ben. Plad6 F.3d 938, 944 (9th Cir. 1995). Although the
Court has such discretionynand is appropriate her&ee Canseco v. Constr.
Laborers Pension Trust for S. Ca®3 F.3d 600, 609 (9th Cir. 1996) (concluding it
would be inappropriate to remand “[o]n tfaets of [that] case” because “no factug
determinations remain[ed] tee made”). Neither Plaiff's nor Defendant’s doctors
have applied the “any reasonable” standadl&antiff's case; there is nothing in th

Administrative Record for the Court to reselthis factual issueThe Court is not
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willing to supplant the opinion of a medicadpert to make this dermination. This

action is thus remanded to the plan adstmator—only in regard to Plaintiff's LTD

benefits subsequent taugust 10, 2013—to determine ather Plaintiff meets the

definition of “disability” under the “any reasonable occupation” standard, consis

with this opinion.

IV. CONCLUSION
The Court thus finds that Defendant improperly terminated Plaintiff's LTD

benefits on the basis that she was ableetdorm the materiaduties of her own
occupation. Defendant is th@RDERED to pay Plaintiff LTD benefits for the tim
period between July 11, 2013 andghist 10, 2013. The Court furthREMANDS
this action to the plan administrator to detane, consistent with the factual finding
and legal conclusions stated hereingtiter Plaintiff meets the definition of
“disability” under the “any reasonable occupation” standard, such that she shot
also be provided with LTD benefissibsequent to August 10, 2013.

Geleot—

BeverlyReid O’Connell
UnitedStatedistrict Judge

Judgment is for Plaintiff.

Dated: July 24, 2015
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