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. Morgan et al v. Carolyn W. Colvin D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

MACKENZIE T. MORGAN, ET AL. , ) NO. 2:14-CV-06165- KS

Plaintiffs, ;
V. ) MEMORANDUM OPINION AND ORDER
)
CAROLYN W. COLVIN, Acting )
Commissioner of Social Security ;
Defendant )
INTRODUCTION

On Augustl2, 2014 MackenzieT. Morgan andC.V.M, a minor, throughhis
guardianad litem Gary D. Morgan(*“Morgan”), filed a Complaint seeking judicial
review of adecision by the Commissioner of Social Security dentieg application
for Child’s InsuranceBenefits(“CIB”) following the death of theistepmotheDawn
A. Bucks (“Bucks”). (Complaint, ECF No2.) On the samelate, the Court granted
C.V.M.’s petition seekingiorgan’sappointment as C.V.M’s guardian ad litem. (EG

bc. 41

F

1«C.V.M" refers to Connor V. Morgan.(SeeA.R. at 5) Because Connor was a minor acting through his father, Gary

Morgan,as guardiamd litem, the minor is identified in the caption only by his initials.
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No. 1.) On August 17, 201,&he parties consented, pursuant to 28 U.S.C. 8§ 636(c
proceed before the undersigned United States Magistrate. J(dgesents, ECF Nos
26, 27) On November 23, 2015, Defendant filed an Answer to the Complaint a
Certified Administrative RecorA.R.”). (ECF Nos. 34, 35.) On February 11, 201
Mackenzie T. MorganConnor and Morgan(together, “Plaintiffs”) through their
respective counsel, filed a joint motion pursuant to Federal Rule of Civil Proce
42(A), to consolidate the cas&fackenzie T. Morgan et al., v. CarolyV. Colvin
Case No. CW6165KS andGary D. Morgan v. Carolyn W. ColvirgV-05905KS.
(ECF No. 38.) In case number C¥5905, Morgan seeks Father’s Insurance Bene
(“FIB”). On February 12, 2016, the Court granted the motion to consdlidatases,
orderingthe two actions to continue as one case under case number&@\B34ECF
No. 39)

On April 26, 2016,the parties filed a Joint Stipulatigfdoint Stip.”), whereby
Plaintiffs seek an order reversing the Commissioner’s decifian they are not
eligible for CIB and FIB,and awardingsurvivors’ benefits or, in the alternative
remanding the matter for filmer administrative proceedingsnd Defendant seeks al
order affirming the Commissioner’s decision. (Joint Stip., ECF4®. The Court

has taken the Joint Stipulation under submission without oral argument.

SUMMARY OF ADMINISTRATIVE PROCEEDINGS

On October 31, 2011Rlaintiffs filed applications for CIB(Mackenzie and
Conno) andFIB (Gary),following the death of DawnBucks onOctober 29, 2011.
(A.R. 74; see alsaJoint Stip. at 2.) The Social Security Administratotenied the
Plaintiffs’ applications for CIB and FIB initially and upon reconsideratimuling that
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the “claimant had failed to establish that he had been married to [Bucks] for at
nine months prior to her death.” .(A 78.) On February 28, 201 PJaintiffs requested
a hearing before an Administrative Law Judge (“ALJ").RAL5354.) On September
24, 2012, a hearing was held before ALJ Sally ReasaR.@6-32.) Gary Morgan
attended and testified at the hearing without representatitth) Mackenzie and
Connor did not attend the hearingd.Y On September 272012, theALJ issuedan
unfavorable decision denying Plaintiffs survivotgenefits (A.R. 74.) Plaintiffs
requested review of the ALJ’s decision. .RA182.) The Appeals Council denidae
request for review on May 16, 2014. .RA5-17.) This timely appeal followed.

SUMMARY OF ADMINISTRATIVE DECISION

A. The Morgan/Bucks Family History

Gary D. Morgamand Dawne A. Bucks were married on Auguse®@]1. (AR.
225.) Bucks died of cancer on October 29, 2011.) Mackenzie and Connor are

Morgan’s children by a prior marriage. (A.R. 218.) Bucks was neither theif

biological nor adoptive parent. (R.221-22.) The couple had been married lessith
three months when Bucks died. .RA225.) Howevertheir family relationshipbegan
more than a year deer. In July 2010, Morgan and Buclssggneda Dechration of
Domestic Partnership that Morgan submitted to the City of Los Angeles’ Depart
of Fire and Police Pensioren or about July 28, 201GA.R. 140.} After Bucks’
death, lased on the domestic partnership declaration and rieriagea year later
Morgan applied for FIB and his children applied for CIB as Bucks’ stepchildr
(A.R. 78.) At the hearing Morgansubmitted additional documents concerning

2 Mackenzie was a minor at the time he@plcation for CIB was filed, but she was 18 years old by the tithe
hearing, and Connor was 15. (A.R. 218.)

% Morgan retired from the Los Angeles Fire Department (“LAFD”) in 2004R(/At 22324.)
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and his children’s claims, which the ALJ received as exhibits to be added to the rg
(A.R. 230.)

At the outset of her decision, the ALJ noted that the record did not conta
copy of Gary’s application for FIBbutshe reasoned that “because the Social Secu
Administration has already made determinations on the issue of Mr. Morg
entitlement to Father’s Insurance Benefits, and because the issue of entittesutt
beneits is critical to a determination of whether surviving Child’s Insurance Beng
can be paid to Mackenzie or Connor, the [ALJ] will proceed to the merits of
claim.” (A.R.78.)

Next, the ALJ identified the issues to be determined as “whethelaimeants
satisfy the criteria for eligibility for [FIB and CIB] benefits as specifiedhia Social
Security Act as well as in Social Security Regulations 20 CFR 404.335, 404
404.350, and 404.357.” (R.79.)

B. Applicable Laws and Regulations

Sodal Security Act (the “Act”) section 202(d) and 20 CFR 404.350 provid
that a person is entitled to child’s benefits on the earnings record of ardipsusen
who has died if they “are the insured person’s child, based upon a relatio
described ir88 404.355 through 404.359,” are dependent on the insured as defin
the regulations, are unmarried, and are under age 18. 20 CFR 404.35(bja)(1)

Pursuant to Section 216(e) of the Act and 20 CFR38Y,to be eligible for
benefits as the insed’s stepchild,“the marriage between the insured and your par
must be a valid marriage under State law” and if the insured is not alive wher
apply, you must have been his or her stepchild for at least 9 months immed
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preceding the day the inged died” 20 CFR 404.357 (emphasis added). Thadhth
requiremat does not have to be metlhie marriag lasted less thanr@onths, andat
the time of [the marriage] the insured was reasonably expected to live for 9 mg
and the death of the insured was accidental. The death is accidental if it was cau
an event that the insured did not expect, [and] it was the result of bopihes
received from violent and external causes|.]” 20 CFR 404.335.

A surviving spouse may be entitled to FIB on the earning record of a dece
insuredif the “widower was married to the insured wage earner for at least I
months immediately before the insured wage earner died” or if one of the exceptig
20 CFR 404.335(a) applies, i.e. the insured spouse was reasonably expecteato
nine months and her death was accidental. 20 CFR 335(a)(2)

C. The ALJ’s Analysis

After reviewing the documentary evidence and hearing testimony, the 4
concluded that Morgadid not meet the criteritor entitlement to FIB antMackenzie
and Connor did not satisfy the criteria for entitlementCIB as stepchildren. (R.
73.) The ALJ based heonclsionon the fact that Morgawas not married to Bucks
for nine months pdr to her death, therefore, Mackenzie and Connor “were also clg
not the stepchildren of the insured wage earner for nine months prior todtler’ dq

(1d.)

The ALJfurther found that although Morgamand Bucks executed a domest
partneship declaratiomn July 2010, the document waigelevant toPlaintiffs’ FIB and
CIB applicationsbecause a domestic partnership anthaiage are “considered
separate and distinct legal retaiships under California law.1d. (citing 20 CFR
404.344, 404.345 and Cal. Fam. C. sections-3ID and 297297.5).) To be
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recognized under California law, a “registered domestic partnérsmipst be
registered with the Cdérnia Secretary of State. dwigan and Bucks' domestic
partnership document was submitted to Bfepartment of Fire and Police Pensions
the City of Los Angeles. Morgan and Bucks never registered withCHidornia
Secretary of State.HE ALJalso determinedhat none of the excapns listed in 20
CFR 404.334(aj2) that might entitle Morgato FIB based on a marriage of less thg
9 months apphhere (A.R. 80.) Bucks’ death did not qualify asatcidentdl within
the meaning of the regulation because her death from cancer, odriignly
unexpected at the time she and Gary married, was not the result of “bodily inj
received from violent and external causedd.)

In addition, with respect to Mackenzie and Connor’s claim for CIB, the A
found Gary’s reliance on Acquiescence Rulel2@) “misplaced” because “the Socig
Security Administration has never denied that Mackenzie and Connor were the in
wage earner’s stepchildren. However they were clearly not the insured wagéseg
stepchildren for at least nine months prior to her death, and therefore do sfgtthati
applicable durational requirement in this situatiofd”)(

STANDARD OF REVIEW

Under 42 U.S.C. § 405(g), this Court reviews the ALJ’s decision to deterr
whether it is free from legal error and supported by substantial evidence in the
as a whole.Orn v. Astrue495 F.3d 625, 630 (9th Cir. 2007). “Substantial evidenc
more than a mere scintilla but less than a preponderance; it is such relevant eagdg
a reasonable mind might accept as adequate to support a concluGotirez v.
Comm’r of Soc. Sec740 F.3d 519, 5223 (9th Cir. 2014) (internal quotation mark

and citations omitted). “Even when the evidence is susceptible to more thar
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rational interpretation, [reviewingoarts] uphold the ALJ's findings if they are

supported by inferences reasonably drawn from the recadwtbfina v. Astrue 674
F.3d 1104, 1110 (9th Cir. 2012). The Court will also not reverse the Commissio
decision “[w]here evidence is susceptiblenmre than one rational interpretation,
even if it were to disagree with the ALJ’s conclusiof&irch v. Barnhart400 F.3d
676, 679 (9th Cir. 2005).

Although this Court cannot substitute its discretion for that of the ALJ, it i
nonetheless review the record as a whole, “weighing both the evidence that su
and the evidence that detracts from the Commissioner’s conclusiemgéenfelter v.
Astrue 504 F.3d 1028, 1035 (9th Cir. 2007) (internal quotation marks and cite
omitted). “The ALJ isresponsible for determining credibility, resolving conflicts
medical testimony, and for resolving ambiguitie®hdrews v. Shalaleb3 F.3d 1035,
1039 (9th Cir. 1995).

The Court may review only the reasons stated by the ALJ in her decision
may rot affirm the ALJ on a ground upon which [s]he did not rel@in, 495 F.3d at
630; see alsaConnett v. Barnhart340 F.3d 871, 874 (9th Cir. 2003). However, tl
Court will not reverse the Commissioner’s decision if it is based on harmless ¢
which exists when it is “clear from the record that an ALJ’s error was ‘inconseque
to the ultimate nondisability determination.’Robbins v. Soc. Sec. Admid66 F.3d
880, 885 (9th Cir. 2006) (quotirfgtout v. Comm’r of Soc. Sed54 F.3d 1050, 1055
(9th Cir. 2006).)
I
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DISPUTED ISSUES

Plaintiffs challenge the Commissioner’s decision, raisitige following five

issueswhether

(1) The ALJ properly consided Plaintiffs’ status as Dawne Bucks’ stepchildrg
in determining their eligibility for CIB,;

(2) The ALJ properly consided the Domestic Partnership of Morgan an

Dawne Bucks in determining Morgan’s application for FIB;

(3)The ALJ properly develaa the record and issued a legally insufficiel

decision;

(4)Plaintiffs were denied their rights of due process; and

n

d

(5)Remand is appropriate pursuant to 42 U.S.C. § 405(g) based on a showing of

new evidence.

For the following reasons, the Court finds that the ALJ did not err
determination that Mackenzie and Connor Morgan are not entitled to Child Insut

Benefits as Bucks’ stepchildremnd Morgan is not entitled to Father’'s Insuran

Benefits because the Morgan/Bucks’ married failed to meet the durational resntire

necessary for Plaintiffs to receive such benefits Accordingly, while the
circumstancesf this case are unfortunatbe ALJ’s decision is free of legal error ang
mustbe affirmed.
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DISCUSSION

1. The ALJ Properly Consideredthe Statusof Mackenzie and Connor

Morgan under California Law as Stepchildren of Dawne Bucks.

Plaintiffs argue that the ALJ did not give proper coasiion to Mackenzie’'s
and Connor’'sstatus asBucks’ stepchildren in concluding that the children were n
eligible to receive CIB. (Joint Stip. at84) Defendant responds that under the A
Mackenzie and Connor coutzhly be eligible for CIBif they had been stepchildrer
“not less than nine months immediately preceding the day on which [the insl
individual died.” (Joint Stip. at 8,citing Soc. Sec. Act § 216(e) (2); 42U.S.C.

416(e)(2)).) Defendant’s analysis is correct.

Plaintiffs conceddhat stepchildren are only entitled to CIB if the criteria of !
C.F.R. 404.340(a)(1(p) are satisfied. (Joint Stip. at 4.) However, 20 C.B404.357
also requires that to receivseurvivor benefits, suclhchildren must hAve been
“stepchildren” of the insured for at least nin@nthsprior to the insured’s death
Plaintiffs argue thaéven though Morgan and Bucks were not married until Augus
2011 (A.R. 208) and she died on October 29, 2011 (A.R. 248¢kenzie andConnor
should qualify for CIB astepchildren within the meaning of 20 C.R.F. 404.23&&ed
on the 15 month period after Morgaand Dawnsubmitteda domestic @rtnership
declarationto Morgan’s LAFD pension plan in July 2010. In support of the
argument, Plaintiffsrely on broad principles outlined inCalifornias Uniform
Parentage Act (“UPA™and the Agacy’s Acquiescence Ruling36-12(9) (“AR 86-
12(9)"). (Joint Stip. at5-8.) In so doing,however,Plaintiffs wholly ignore more
specific California law governinghow parentchild relationshipsare establishedas
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well as Californias statutory requirements for establishing a registered dome
partnership.

As an initial matter, AR 86-12(9) does not, as Plaintiffs appear to believ
mandate that Mackenzie and Connor are entitled to CIB beneés]dint Stip. at 4.)
The ruling reston the Ninth Circuit’s holding inrHutcheson v. Califag38 F.2d 96
(9th Cir. 1981)and provides thabecause the teristepdild” is not specifically
defined in the Social Security Act, the definition of “stepchild” is governed by S
law. AR 8612(9). California law does not recognize an automatic pare
relationship between a parent and stepchildrenhileAan adopted child and thei
adoptive parents are accorded the legal relation of parent and child Caldernia
law, “no such fundamental bond is recognized, on the other hand, in the stepp
stepchild relationship.”In re Jodi B, 227 Cal. App. 3d 1322, 1328991)" Thus the
ALJ correctlyfoundthat Plaintiffs’ reliance on AR 862(9)is misplaced.

Theissue here for the purpose of entittement to CIB was not whether Macks
and Connor were Bucks’ stepchildren when she dladact, the ALJnoted that “the
Social Security Administration has never denied that Mackenzie and Connor we
insured wage earner’s stepchildren.”.RA73.) But, the ALJ went on to explajn
under Social Security regulations, unless one of the excejuplges stepchitiren
may only receive CIB if theywerestepchildren of the insured for at least nine mont
before the insured’s death(ld.) Based on Morgan and Bucksarriage of less than
three months before her death from cancer, Mackenzie and ConnenavdBacks’
stepchildren for at least nine months before she died.

* California law defines a “natural parent” as a “nonadoptive parent . .. whethagitadly related to the child or not.”
Cal. Fam. Cod& 7601(a). The statute also defines the “parent and child relationshipao “the legal relationship
existingbetween a child and the child’s natural or adoptive parents incidevitith the law confers or imposes rights
privileges, duties, and obligations.” (Cal. Fam. C8d®01(b). The law “does not preclude a finding that a child has
parent and child tationship with more than two parents.” (Cal. Fam. C®@6€01(c).)
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Accordingly, the Court finds that the ALJ’s decision regarding Mackenzie an
Comor’s ineligibility for CIB andtherefore Morgan'’s ineligibility for FIB isfree of
legal error anduppated by substantial evidence

2. The ALJ Did Not Err in Evaluating Morgan’s and Bucks’ Domestic
Partnership.

Plaintiffs argue that the appropriate time frame for the commencemer
Plaintiffs’ status as “stepchildren” should be measured from July 2010, when
Morganand Bucks signed @eclarationof domestic pdanership with the Los Angeles
Departmentof Fire and Police Pensions. (Joint Stip.6atsee alsoA.R. at 140
(Declaration of Domestic Partnershjp) While this document may have bee
sufficient to asste Bucks’ entitlement to benefits under Morgan’s LAFD pension pl
it did not establish a registered domestic partnership with the State of Califg
California lawrequiresthat “[a] domestic partnership shall be established in Califor
when both pesons file a Declaration of Domestic Partnership with the Secretar
state pursuant to this division..[.]” Cal. Fam. Codes 297 (b);(see alsdA.R. at 60.)

Social Security Administration Program Operations Manual (“POMS
recognizes that a stdptd relationshipmay arisédrom same sex relationships and noi
marital legal relationships (“NMLRs”)POMS GN 00210.001Under this provision,
a claimantis recognized as a stepchild of the wage earner if the wage earner ar
claimant’s parent entered into either a valid marriage or an NMLR, but the NN
must be valid under the applicable state.lawwnOMS GN 0021004. Californias
Domestic Partner Rights and Responsibilities Act confers certain rigletading
rights of inheritance ondomesticpartners, but only if the domestic partnershigps

® The Social Security Administration website describes POMS as “a prismngce of information used by Social
Security employees to process claims for Social Security ben&#s https://secure.ssa.gov/poms.nsf/home!readform
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registered with the California Secretary of State after January 1, 2001. CalCF4|
§ 2993. Courts have upheld that registration is a prerequisite taipgrdomestic

partneship rights under California law and domestic partnerships registered with
or county agencies do not confer the benefits afforded under stat&/kez v. Smith,
142 Cal. App4th1154, 1167 (2006).

Plaintiffs do not dispute that Morgan and Budewver filed any documents with
the California Secretary of State for a registered domestic partnership, lgut
submitted a declaration in connection with Morgan’s LAFD pension benefits. (4
24, 140.) In fact,Morgan and Bucks were precluded by stafrom registering their
relationship as a domestic partnership. In California, registeyegbstic partnerships
are only permitted between persons of the same sex, or between persons
opposite sex whefone or both of the persons are over thedd®.” Cal. Fam. Code
§ 297 (b)(5). Morganand Buckdid not meet either of thesequirements. Bucks
was only 50 years old when she disddA.R. 52) and at the hearinlylorgan testified
that he was 60 years old A at 223). Indeed, Plaintiffs concede the “flaws in tf
July 28, 2010 domestic partnership.” (Joint Stip. 16.)

NeverthelessVlorgan asserts that because “[he] and their children lived toge
as a family for nearly two yedsk [t] he requisite stepchidtepparent relationships
were formed well before Ms. BudKs passing, thereby satisfying the duration
requirement.” (AR. at 214.) Unfortunately, as the ALJ explainedher decision,
entitlement to survivor benefits for stepchildren is deteediby the express
provisions & Social Security regulatioA0 C.F.R. 404.35hot by the total amount of
time that thewage earneand the children’s natural parent may have resided toge
as a familywhile supporting the childrenThe regulation unequivocalfyrovidesthat
a stepchild relationship arises based on a valdiageunder State law or a marriags
which would be valid except for a legal impediment” and exceptthe case of the
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wageearner’s accidental death, theepchildstepparent relationship must exist &dr
least nine months before the insured step parent’s death for a stepchild tp fgual
CIB.* 20 C.R.F. 404.357.

Consequently, th&LJ did not err in findingthat theonly relevanttime frame
for the durational requirement iassessingdplaintiffs’ eligibility for CIB and FIB was
the tragically short duration of Morgan and Bucks’ marriage,August 6, 2011-
October 29, 201,less than three months

Accordingly, while the Court recognizes theesult that flows fromthe
application of these legalilesmay seem harsh to Plaintiffthe Court finds the ALJ
did not err in evaluating Morgan and Bucklemestic partnership status as it relates
Plaintiffs’ eligibility for survivor benefits and theecisionis supported by substantia
evidence

3. The ALJ Properly Developed the Record and HeDecision is Legally
Sufficient.

Plaintiffs concedahat ‘the durational requirement for all plaintiffs is the so
issue[]”in regards to the CIB/FIB eligibility determination. (Joint Sap26.) Still,
they contendthat in making the adverseligibility decision, the ALJfailed to

® California law does not recognize commiaw marriage Menchaca v. Farmers In§xch, 59 Cal. App. 3d 117, 128
(1976 (“In California, the commoitaw marriage is not recognized[.]."3ge also Elden v. Siden, 46 Cal.3d 267275
(1988). However, California does recognize a “putative spouse” in circum&avitere a marriage is void or voidabld
and the couple believed in good faith that their marriage was valid. Gal. && 2251; see alsoCeja v. Rudgih &
Sletten, Ing 56 Calth 1113, 1122 (2013). The doctrine is inapplicable here, where the record cleablyskst that
Morgan and Buckknew they were not legally marrigd 2010 because they executed the declaration of dome
partnership with ta LAFD and Morgan admitted that they postponed their initial wedditey @aR. 24) Nor is there
any evidence that before their actual marriage on August 6, 2011, tHe tweapt through a marriage ceremony . . . thg
would have resulted in a valid miage except for a legal impediment.” 20 C.F8R04.346.
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adequately develop the record and make firglfimgaccordance with the Act, agency
regulations, rulings and policy.” (JoinGtip. at 23.) Defendant responds that th
“ALJ properly disregarded the declaratiohdomestic partnership filed with the Los
Angeles Department of leand Police Pensions.” (Joint Stip. at 25.)

The Ninth Circuit has helthat “in interpreting the evidence and developing t
record, the ALJ does noked to ‘discuss every piece of evidencddbward Ex Rel.
Wolff v. Barnhart 341 F. 3d 1006, 1012th Cir. 2003) ¢iting Black v. Apfel 143
F.3ds 383, 3868th Cir. 1998)) The ALJ “is not required to discuss evidence that
neither significant nomprobative” (Id.) Here, the ALJ properly disregarded th
LAFD declaration of domestic partnership becaiis#id not establishthat Plaintiffs
satisfied the durational requirements to be entitled to benefits Blackenzie and
Connorwerenot Bucks’ stepchildren for at leasine months prior to her deatlfA.R.
80.)

As discussed aboyeMorgan and Bucks did not register as a domesii

partnership with the California Secretary of State, nor could they beoadse the

California statute, registered mestic partnerships are recognized only between-sa
sex coupls or, in the case of heterosexual couples, where one partner is age

older. SeeCal. Fam. Cod& 297 (b) (5). Thus, thenly time frame relevant for the
ALJ’s eligibility analysisis the very brief periobf the Morgan/Bucks marriage:
August 6, 2011 to October 29, 203dst under three months

In the Joint Stipulation and in a supplemental brxgeBubmitted to the Appeals
Council in May 2014 Plaintiffs argue that the United States Supreme Court’s deci
in United States v. Windsor _ U.S. |, 133 S. Ct. 2675 (2018bvides a legal
basis to find Plaintiffs eligible for survivor benefitSeeA.R. 210) Plaintiffs’
argument thawindsor“directly affects [the Morgans’] appeal”’ is misguided. .RA
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213.) The Supreme Court’s ruling WindsordeclaringSection 3 of the Defense o
Marriage Act unconstitutional is irrelevant here. NothingNimdsorpertainsto the
duration of a stepchid-stepparent relationshigor purposes of determining a
stepchild’s eligibility for survivors benefits.  Accordinglythe ALJ did not err in
failing to considerWindsorin her determination that Plaintiffs did not meet th
eligibility requirementsinder Agency regulatiorfer CIB and FIB.

Plaintiffs also contend that the ALJ erred in failing to consider Morgan'’s st
as a widower during their period as domestic partners under the rules of ints
succession pursuant to California Probate Code Section 6401. (Jpirdt3Q 23.)
These successianles are inapplicablend irrelevant to the Social Security eligibility
determinations at issueWhile the Probate Code provides that California’s rules

intestate succession apply equally to spouses and domestierpathe Probate Code¢

does not in any way abrogate the requirements of California Family £28é(b)5)
for the formation of a valid registered domestic partnership in CabfoiMorgan and
Bucks wereneligible under California lawo register for alomestic partnership.

Consequently, th€ourt that the ALJ adequately developed the record w
respect to the eligibility determination athe decisions without legal errar

4. Plaintiffs Were Not Denied Due Process

Plaintiffs also contend thaihey were denied a fair judicial proceeding in

violation of the Due Process Clause of the Fifth Amendment. (Joint Stip. at
Specifically, Plaintiffs argue, based on the same reasoning and authaftezsd on

their previous issueshat the ALJs “insufficient reasoning and a misinterpretation
California domestic partnership law . . . resulted in a deprivation of Plaintiffs’ [
Process Rights.”(Id. at 29) However, as discussed above, the Cinuis no error
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in the ALJ's determinationthat Plaintiffs’ reliance on the AR 86-12(9) was
“misplaced.” The Acquiescence Rulingid notchangeCalifornia law with respect to
the stepchilestepparent relationships; did not curtail the nine month durai
requirement to make Mackenzie and Conalagible for CIBand Morgan, as a result
eligible for FIB, under Agency regulations; and did not change any of
requirements under California law to establish a registered domestic partnership.

Plaintiffs also assert that the decision should be reversed and remanded b

of alleged personal bias by the ALJA.R. 30-31.) But Plaintiffs point to no evidence

in the record that demonstrates bias or prejudice on the ALJ's paotgan attended
the hearing on September 24, 204Rhout a representative At the outset of the
hearing, the ALJ asked Morgan if he wishtmhave additional time if you want to try
amd secure a representative.” .FA 221.) Morgan indicated that he had “mad
numerous attempts” to secure counsel but found it difficult in a case that dig
involve disability. (A.R. 221.) The ALJ then noted “Well, you know, the other issu
sir, is that you have to have a prospect of being successful. And in your case, )
filing for children’s benefits where there was no biological relationship. Soréhegt
entitled to your wife’s benefits.” (A.R. 222.) Still, the ALJ allowed Morgan togres
his position on the issue of his children’s eligibility as stepchildren, includ
references to “thélutchinsoncase in AR86-12(9),” and “general federal common lay
relating to family relationships.” Id.) The ALJ pointed out that Morgan’s
interpretation of the regulations was incorrect. (A.R. 223.)

Plaintiffs assert that the ALJ did not allow Morgan to present fsgipon. The
recorddoes not support this assertion. The ALJ was careful to confirnMibiaian
wished to proceed without representati@ime questioned Morgan regarding hi
relationship with Bucks, and allowed Morgan to present his view, albeit ingoorec
why he believed his children should be entitled to CIB.R. 21831.) Moreover, she
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explained on the record in detail why Plaintiffs did not meet the eligibi
requirements. (A.R. 22325.) Morgan brought additional documerits the hearing

that he believed supported his and his children’s applications for survivor beng
(A.R. at 228.) The ALJ received the documents and added them tedbe as

exhibits. (A.R.231.) While the hearing was brief and the ALJ issued her decision
three @ys after the hearing, the Court finds no evidence of personabbpasjudice

in the record.

5. Remand is Not WarrantedUnder Sentence Six of Section 405(g)

Plaintiffs’ final argument is that remand is warranted under sentence six o
U.S.C. § 405(g) because of a showing of new evidenc@oint Stip. at 3436.)
Plaintiffs point to the U.S. Supreme Court decisiondMmdsor and Obergefell v.
Hodges U.S. 135 S. Ct. 2071 (2015and Social Security Administration policy
changes under POMS GN 00305.0@sd POMS GN 00210.505 that Plaintiff
contend “may affect the outcome of this case(Joint Stip. at 3485.) Defendants

respond thah senénce six remands not appropriawhere there is merely a change

of law and Plaintiffs do not cite any new evidence that is materithe durational
questionat the hearof this case.(ld. at 37.) The Court agrees.

Sentence six 02 U.S.C 8 405(g) provides that :

" It is difficult to discern tone from a written transcript, but séens to the Court that the ALJ may have grow
somewhaimpatient with Morgan’s questions arfds repeated effort$o arguepoints directly contrary tthe governing
regulations. $ee, e.gA.R. 226 (exchange where Morgan is describing events leading up to’ Backer diagnosis and
the ALJ responds "Sir, just tell me about the death.”); 229 (Morganfasksrther explanation of why Bucksgeath did
not fall into the “accidental” exception to the nim®mnth rule about marriage and the ALJ responds: “No sir. I’'m not hé
to make—to explain. My position is to make a decision., sir. I'll take eVeng you say into considdian, but | don'’t
advise.”)) Even so, there is nothing in the record to suggest that the Adllerse decision regarding Plaintiffs’
eligibility is based on anything other than an accurate application odthand agency polies andregulations to the
facts of thecase.
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The court may] .... at any time order additional evidence to be tak
before the [Commissioner], but only upon a showing that there is
evidencewhich is material and that there is good cause for the failurg
incorporate such evidence into the record in a priocgeding]

42 U.S.C8405(g) (emphasis added).

Subsequent to the ALJ’'s September 2012 adverse decision in thisacasa
response to th&Vindsor decision, the Social Security Administration adopted ng
guidelines governing “when entitlement tenefits as a stepchild depend on tf
[insured’s] samesex marriage or [NMLR] with the child’s parent or adoptive paren
POMS GN 00210.505 In the case ofan NMLR, the guideline direct agency
personnel to consult GN 00210.004 , which in turn advities “to determine if a
claimant’'s NMLR is recognized for benefit purposes, you must determine tha
NMLR[] was valid in the state where it was establishedPOMS GN 00210.004(C)
(emphasis added). Thus, the newly enacted guidelire® not helpful to Plaintiffs

because they didot change California law with respect to the Statetgiirements for
registered domestic partnerships. Nor do they change the durational requireme
entitlement to CIB benefits. In fact, the guidetirexpressly specify that in the case

NMLRs, to obtain child’s benefits based on a stepchild relationship, “The parent

stepparent of a child filing for stepchild benefits must meet themomth duration of
marriage requirement if the [stepparenip deceased].]” POMS GN
00210.004(E)(1)(b).

Plaintiffs do not present any new evidence that estadgidtat Mackenzie and
Connor were stepchildren within the Social Security Admiaisin regulations for at

8 Available at wwwhitps://secure.ssa.gapps10/poms.nsf/inx/020021000.
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least ninemonthsbefore Bucks’ death.Subsequenthanges in agengyolicies and
guidelinespertaining toNMLRs, andthe U.S. Supreme Court’s decisions concerni
samesex marriage and nemarital relationshipsdo not cure this fatalflaw in
Plaintiffs’ applicationdor survivor benefits

Forall the reasons discussed above, the Court finds no legal error in the AL
determination anthatthe decision is supported by substantial evidence. On that b
remand is not warranted.

CONCLUSION

For the reasons stated above, IT IS ORDERED that dacision of the
Commissioner is AFFIRMED.

IT IS FURTHER ORDERED that the Clerk of the Court shall serve copies
this Memorandum Opinion and Order and the Judgment on counsel for Rantiff
for Defendant.

LET JUDGEMENT BE ENTERED ACCORDINGLY.

DATED: May 12 2016
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KAREN L. STEVENSON
UNITED STATES MAGISTRATE JUDGE
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