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hroeder v. Commissioner of Social Security

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION
LISA LYNN SCHROEDER, Case No. CV 14-06487 (GJS)

On behalf of her minor daughter K.P MEMORANDUM OPINION AND

Plaintiff, ORDER
V.

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

. PROCEEDINGS

Plaintiff Lisa Lynn Schroeder (“Plainfif) filed a complaint seeking review
of the Commissioner’s denial of her application for Supplemental Security Inc
(“SSI”) on behalf of heminor daughter, K.P. The parties filed consents to
proceed before the undersigned Uniteat&t Magistrate Judge, and a Joint
Stipulation addressing disputed issuethmmcase. The Court has taken the Join
Stipulation under submission without oral argument.

1. CHILDHOOD DISABILITY EVALUATION PROCESS

To qualify for disability benefits, ahild under the age of eighteen must

have “a medically determinable physicalmental impairment, which results in
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marked and severe functidrianitations, and which can be expected to result in

death or which has lasted or can be expected to last for a continuous period of not

less than 12 months.” 42 8IC. § 1382c(a)(3)(C)(I).

The Social Security Administratidmas enacted a three-step sequential
analysis to determine whether a chil@igjible for SSI benefits on the basis of a
disability. 20 C.F.R. 8 416.924(a). Firdtthe child is engaged in “substantial
gainful activity,” she is not disable®0 C.F.R. § 416.924(b). Second, the
Commissioner determines whether thédchas a “medically determinable
impairment that is severe.” 20 C.F.R.88€24(c). Third, if the child has a seve
impairment, the Commissioner determingsether the impairment meets or

medically equals an impairment listed2@ C.F.R. Part 404, Subpart P, Appendix

1 (“Listings”). 20 C.F.R. 8§ 416.924(c)-(d)f the impairment satisfies this

requirement, the child is presumed disabl#da child’s impairment does not meet

or medically equal a listed impairmetite Commissioner will consider whether
the child’s impairment is severe enoughtth is functionally equivalent to the
severity required by the Lisips. 20 C.F.R. § 416.926a.

In determining whether an impairmefunctionally equals a listed
impairment, the Administrative Law Jud@&LJ") must consider the child’'s
ability to function in six domains: JJacquiring and using information; (2)

attending and completing tasks; (3) intérag and relating with others; (4) moving

about and manipulating objects; (5) caringtierself, and (6) health and physica|
well-being. 20 C.F.R. § 416.926a(a)-(@o demonstrate functional equivalence
the child must exhibit “marked” limitationa two of the domains, or an “extreme
limitation in one domain. 2C.F.R. § 416.926a(d). A “arked” limitation is one
that “seriously” interferewith the child’s ability to iitiate, sustain, or complete
activities. 20 C.F.R. § 41&8a(e)(2)(i). An “extreme” limitation is one that
“very seriously” interferes with the childability to initiate, sustain, or complete
activities. 20 C.F.R§ 416.926a(e)(3)(i).
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[11. BACKGROUND AND SUMMARY OF ADMINISTRATIVE
DECISION

The ALJ found that K.P. was born on Mh 8, 1998, and was a “school-ag
child” on May 4, 2011, the date her apptioa was filed. (Administrative Record
(“AR”) 16). The ALJ determined that K.P. had not engaged in substantial gai
activity at any time since the applicatidate, and that R. has the severe
impairments of gastroesophageal reftlisease and an unspecified learning
disorder. (AR 16). The ALJ determindtht K.P.’s impairments did not meet or
medically equal one of tHested impairments in 20 C.F.R. Part 404, Subpart P,
Appendix 1. (AR 16); 20 C.F.R. § 416.92%he ALJ further found that K.P.’s
impairments did not functiofig equal in severity anlisted impairment because
K.P. has less than marked or no limitationgach of the six domains of function
(AR 18-24); 20 C.F.R. 88 416.924(d), 416.926a. Consequently, the ALJ
concluded that K.P. was not disabled. (AR 24).

The Appeals Council denied reviewdathe ALJ’s decision became the fin
decision Commissioner. (AR 1-3).

IV. STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(qg), the Court reviews the Administration’s decis
to determine if: (1) the Administration’s findings are supported by substantial
evidence; and (2) the Administratiosed correct legal standardSee Carmickle
v. Commissionegb33 F.3d 1155, 1159 (9th Cir. 2008Bipopai v. Astrug499 F.3d
1071, 1074 (9th Cir. 2007). Substantialdmnce is “such relevant evidence as a
reasonable mind might accept asqdse to support a conclusionRichardson v.
Perales 402 U.S. 389, 401, 91 S. Ct. 142@,L.Ed.2d 842 (1971) (citation and
guotations omitted)see also Hoopa#99 F.3d at 1074.

V. DISCUSSION

Plaintiff contends that the ALJred by: (1) concluding that K.P.’s

impairments did not meet, medically equahawe the functionaquivalence of ar
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impairment in Listing 112.05; and (2) failinig call a medical expert to testify at
the administrative hearing. (Joint Stipiida (“Joint Stip.”) at 3-5, 11-15, 21-22).
As set forth below, the Court agrees witaintiff, in part, and remands the matte
for further proceedings.

A. Listing 112.05

Listing 112.05 address@sellectual disability’. 20 C.F.R. Part 404, Subpart

P, Appendix 1, § 112.05. &ting 112.05 contains an inttuctory paragraph with
diagnostic description for intellectual disability, which states that the disorder
“[c]haracterized by significantly subaveegeneral intelleatal functioning with
deficits in adaptive functioningThe required level of sexy for this disorder is
met when the requirementsparagraphs A, B, C, [E, or F of the listing are
satisfied.ld. Thus, to meet Listing 112.05ckimant’s impairment must satisfy
the diagnostic description in the introdugtparagraph, as well as one of the six
sets of criteria in paragraphs A through%ee20 C.F.R. Part 404, Subpart P,
Appendix 1, 8 112.00A, 1 8.

Plaintiff argues that K.P.’s impairmergatisfy the diagnostic description ir
the introductory paragraph of Listing 103, and the criteria in paragraphs C, D
and E of the listing, which provide as follows:

C. A valid verbal, performance, dull scale 1Q of 59 or less;

OR

D. A valid verbal, performance, or full scale 1Q of 60 through 70 and a

physical or other mental impanent imposing an additional and

significant limitation of function;

! The Court notes that effective Seymiber 3, 2013, the Social Security
Administration replaced the term “Mental Retardation” with “Intellectual
Disability” in Listing 112.05SeeChange in TerminologyMental Retardation” to
“Intellectual Disability,” 78 Fed. Re 46499-01 (Aug. 1, 2013). However, the
substance of the Listing has not changed.
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OR

E. A valid verbal, performance, orlfiscale 1Q of 60 through 70 and:

* ok

2. For children (age 3 tattainment of age 18), rdfing in at least one of
paragraphs B2b or B2c or B2d of 112202.

20 C.F.R. Pt. 404, Subpt. Rpp. 1, § 112.05.

The ALJ determined that K.P. did rextisfy the requirements of Listing
112.05, as she had never received a diagnosis of mental retardation. (AR 17
The ALJ explained that although K.P. hageaiceptual reasoning 1Q score of 57,
her verbal comprehension 1Q wadhe high borderline range (77) and her
adaptive functioning was in the averdgéorderline range. (AR 17, 191). The
ALJ also noted that K.P. gave poor e&ffim school and that the examining
psychologist attributed her low IQ tdearning disorder, rather than mental
retardation. (AR 17-18, 191). The Ateferenced 112.05C in the decision, but
did not analyze whether K.PI® scores satisfied the cnita of that section. The

ALJ also failed to address whether K.Rogairments were sufficiently severe as

to satisfy the criteria in 112.05D or 112.05AR 17-18). Thus, in essence, the
ALJ determined that K.P. failed to satishe diagnostic description for intellectus
disability in the introductory paragwh of Listing 112.05 (i.e., “significantly
subaverage general intelledtfizanctioning with deficits in adaptive functioning”)
based on the absence of a formal diagnaisieental retardation and the presenc
of a diagnosis of a learning disorder. (AR 17-18).
Listing 112.05 does not expressly ragua formal diagnosis of mental

retardation.20 C.F.R. Pt. 404, Sub@®, App. 1, 8 112.05%ee Rocha v. Astrue

2 Paragraphs B2b, B2and B2d of 112.02 refer tnarked impairments in
age-appropriate social functioning, rked impairments in age-appropriate
personal functioning, and mkaed difficulties in maitaining concentration,
persistence, or pace, respeely. 20 C.F.R. Pt. 40&ubpt. P, App. 1, § 112.02.

-18).
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No. CV-11-3006-ClI, 2012 WL 4903586, at {8.D. Wash., Oct. 16, 2012) (“the
language of the Listing [112.05] inades nothing about receiving a formal
diagnosis [for mental retardation]”)lhe diagnostic criteria of Listing 112.05
requires only that a claimant provedsificantly subaveraggeneral intellectual
functioning with deficits in adaptive fuhoning.” 20 C.F.R. Pt. 404, Subpt. P,
App. 1, § 112.05. Plaintiff argues that.met the diagnostic definition. (Joint
Stip. at 3, 5, 13). Plaintiff points &vidence that K.P. had a valid full scale 1Q

score of 68, a perceptive reasoning IQ saufr57, communication skills that were

far below her chronological age, andrsficant academic deficits. (AR 181-84,
191, 193).

The Ninth Circuit has not addressed wiagta claimant must have a formal

diagnosis of mental retardation to satigfg diagnostic criteria of Listing 112.05.
However,the Eighth Circuit has determined that a claimant does not have to |
formally diagnosed with mental retardatito satisfy the diagnostic description ir
the listing. See, e.qg., Scott exdr&cott v. Astrues29 F.3d 818, 822 (8th Cir. 200§
(“The claimant, however, does not havéoformally diagnosed with mental

retardation to meet the Regulatiod&finition of mental retardation.”§ee also

Technical Revisions to Medical Criteriarfdeterminations obisability, 67 Fed.
Reg. 20,018-01, 20,022 (Apr. 24, 2002) (rejecting proposal that definition of

mental retardation found in Diagnostic aigtistical Manual of Mental Disorders

IV (“DSM-1V”) be used for adult mentaletardation listing). The Eighth Circuit
has also analyzed the parallel adulttigtfor intellectual disability, Listing 12.05,
and determined that a formal diagnosisnantal retardatiors not required.See
Maresh v. Barnhart438 F.3d 897, 899 (8th Cir. 200@)\troductory paragraph of
Listing 12.05 does not require “a forndihgnosis of meat retardation”);
Christner v. Astrug498 F.3d 790, 793 (8th CR007) (same). Many district
courts agree with this conclusioBee, e.g., Lewis v. Astrudo. C 06-6608 S,
2008 WL 191415, at *5-7 (N.D. Cal. Jan. 2D08) (“The lack of a diagnosis of
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mental retardation . . . has no bearing orthbr claimant could be found disabled
under Listing 12.05.”)Vieira v. Colvin No. 2:11-cv-02342 KJN, 2013 WL
1195287, at *5 (E.D. Cal. MaR2, 2013) (“a diagnosis of mental retardation is not
required in order for a claimant teeet the Listing’s requirementsRRamirez v.
Colvin, No. CV 13-5473 JC, 2014 WL 360183.0C Cal. Jan. 31, 2014) (finding
that Listing 12.05 does not require a formal diagnosis of mental retardation);
Frazier v. AstrugeNo. CV-09-3063-Cl, 2010 WB910331, at *4 (E.D. Wash.
Oct.4, 2010) (“[t]here is no requirement for a formal diagnosis of ‘mental
retardation™ for a plaintiff to meet Listing 12.05C}auffman v. AstryeNo. C10-
281-JCC-JPD, 2010 WL 5464815, at * 10.(WWash. Nov. 12, 2010) (holding
that a “lack of a diagnosis of mentatardation . . . haso bearing on whether
plaintiff's impairments meet listing 12.05(C).')loyd v. AstrueNo. 3:11-cv-
00951-RE, 2012 WL 4794152, at *2 (D. Or.tOg, 2012) (absence of a formal
diagnosis of mental rat@ation is irrelevant)porman v. AstrueNo. PWG-09-
1052, 2011 WL 1135785, *1 (D. Md. Mat5, 2011) (rejecting Commissioner’s
argument that diagnosis with mental rd&tion was requirement for establishing
Listing 112.05D)Lowes v. Commissione2013 WL 4413751 (E.D. Mich. Aug.
15, 2013) (“[A] formal medical diagnosis afental retardatiors not conclusive
one way or the other.”).

The rationale in these cases is persuimsilhe Court finds that the absenc

D

D

of a formal diagnosis of nméal retardation is not a sufficient basis to support th
step three determination in this caselight of the record as a whole, the ALJ’s
conclusion that K.P. failed to satisfy tdegnostic criteria of Listing 112.05 is not
supported by substantial evidencerefnand is appropriate for the ALJ to
reevaluate whether K.P. satisfies thegdiastic criteria of Listing 112.05, and, if
necessary, clarify whether K.P. meets fipecific IQ and other impairment
requirements of paragraphs@or E of the listing.Lewis v. Apfel236 F.3d 503,
514 (9th Cir. 2001) (remand is appropeiathere an ALJ failadequately to
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consider a Listing that plausibly applieBypst v. Barnhart314 F.3d 359, 363-64
(9th Cir. 2002) (reversing and remanglifor further proceedings where ALJ
determined that plaintiff was not disedlwithout considering requirements of
several applicable listings).

The Commissioner asserts that K.P. md satisfy the diagnostic descriptig
in the introductory paragraph of Listing 112.05, as K.P. did not have “the requ
deficits in adaptive functioning.” (Jointifs. at 6). However, the ALJ did not fing
that K.P. lacked any deficits in apitive functioning. Rather, the ALJ
acknowledged that K.P. had deficitsadaptive functioning that ranged from
average to borderline. (AR 17-18, 191). Thus, the Commissioner’s post hoc
argument is rejectedBray v. Comm’r of Soc. Sec. Admbb4 F.3d 1219, 1225
(9th Cir. 2009) (The Court reviews the ALJ’s decision “based on the reasonin
factual findings offered by the ALJ - not pdec rationalizations that attempt to
intuit what the adjudicator may have bdékmking.”). Moreover, to the extent the
Commissioner may be asserting thatibig 112.05 requires significant or marke
deficits in adaptive functioning, the argant is without merit, as the diagnostic

criteria of Listing 112.05 requires only “def in adaptive functioning.” (AR 18)|.

Seee.g, Bell exrel. D.B. v. Colvin2013 WL 6096229, at * 3 (M.D. Ala. Nov. 3(
2013) (explaining that the introductory paragraph of listing 112.05 requires
“deficits” in adaptive functioningpot “significant deficits”).
VI. CONCLUSION AND ORDER
The decision whether to remand farther proceedings or order an

immediate award of benefits is within the district court’s discretidarman v.
Apfel 211 F.3d 1172, 1175-78 (9th Cir. 2000). When no useful purpose woulg
served by further administrative proceedingswhere the record has been fully
developed, it is appropriate to exercisis tfiscretion to direct an immediate awa
of benefitsid. at 1179 (“the decision of whether to remand for further proceed
turns upon the likely utility of such pteedings”). But when there are outstandi
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issues that must be resolved beforetarmeination of disaitity can be made, and
it is not clear from the record the Alubuld be required to find the claimant
disabled if all the evidence were progesvaluated, remal is appropriateld.

The Court finds that remand is apprape because the circumstances of t
case suggest that further administratie@ew could remedy the ALJ’s errorSee
INS v. Venturab37 U.S. 12, 16, 123 S. Ct. 3354 L.Ed.2d 272 (2002) (upon
reversal of an administrative deterntioa, the proper course is remand for
additional agency investigation or expddion, “except in rare circumstancessge
also Connett340 F.3d at 876 (remand is an optwhere the ALJ stated invalid
reasons for rejecting a claimizs excess pain testimonyylarman 211 F.3d at
1180-81.

IT IS THEREFORE ORDERED thatdgment be entered reversing the
Commissioner’s decision and remanding thestter for further administrative
proceedings consistent with this Memorandum Opinion and Grder.

WY p T

DATED: July 29, 2015

Nis

GAIL J. STANDISH
UNITED STATES MAGISTRATE JUDGE

®* The Court has not reached any otlssue raised by Plaintiff except insof;
as to determine that reversal with aeditve for the immediate payment of benef
would not be appropria at this time.
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